
LA\V PUBLICATIONS BY THACKER, SPINK Sc CO., CALCUTTA. 


) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

> 

) 

> 

) 

) 

) 

? 

) 

) 

> 

) 

) 

> 

> 


anua.l. Bv Ficndall 

V 

sitieiably etilaij^ed. 8 vo, 

[1892 

British India. By 


) 

> 

> 

) 

> 

> 

> 

> 

) 


CHALMERS.— The Law Relating to Negotiable Instru- 

ments in British India ; being the Second Edition of Chalmers’ Negotiable 
Instruments Act. By Arthuk Caspersz. B.A., Bar.-at-Law, Advocate 
of the High Court, Calcutta. 8vo, cloth. Us. 7-8. 

COLLETT.— The Law of Specific Relief in India: Being 

a Commentary on Act I of 1877. By Charles Collett, late of the 
Madras Civil Service. Bar.-at-Law. Second Edition. By H. N. Morison, 
of the Middle Temple. Bar.-:it-L:iw. 8vo, cloth. Bs. 12. [1897 

COLLIER. — The Bengal Local Self-Government Hand- 
book (B. C., Act III of 1885), and the General Rules framed thereunder. 
With Critical and Explanatory Notes. Hints regarding Procedure, and an 
Appendix, containing th.e principal Acts referred to. By F, 11. Stanley 
Collier. B.C.S. Third Edition. Crown 8vo. Us. 5. 

COWELL.— A Short Treatise^lsh Hindu Law, ns adminis- 
tered in the CoijH?/of ufitish Herbert Cowell, Bar.-at- 

Law. Demy 8vo, .^othy>- U b. C. jm. [1895 

COWELL.— Th^HisX9?-^d^M- eo^^iWution of the Courts 

and Legislative jlA»h<yriCies iir ludi^.^^a^oud Edition, llevised. By 
Herbert Cowel^ ,J^i>cl^th.^, " 

CURRIE.— Indiafi^Law Ex^ina^n 

Currie, Esq., Bar.-at-Layf LF4>fiirtb'^Ej^^ioii 
cloth, lis. 5. 

FIELD.— The Law of Evidence in 

C. D. Field, M.A., LL.D. Fifth Eiiition. Rs. 18. 

FIELD.— Landholding and the Relation of Landlord 

and Tenant in various Countries of the World. By C. 1). Fielo. ]\LA.. 
LL.D., B.C.S. Second Edition. With " The Bengal Tenancy,’’ 1885, with 
Notes and an Index. 8vo, cloth. Us. 17-12 ; cash Rs. 16, 

FIELD.— Introduction to the Regi^i^ons^ th^engal 

Code (specially reprinted for the use ^T^tuaep^ &c.)L^/owu 8vo, 
cloth. Rs. S. 

GHOSE — The Law of Mortgage iAdtadia^ 

Tlie Transfer of Property Act annotated by Rash Behari Ghosb. MA., 
D L.. TaiioreLaw Lectiner, 1875. Third EjanJtmUe-mitlfet^dlEifllarged. 
8vo. cloth. ^ 

HAMILTON.— The Indian Penal Code :^Vin?.f^Gomment:iry. 

By W. R. Hamilton, Barrister-at-Law, Presidency Magistrate, Bombay. 
Royal Svo, cloth. Rs 16, [1895 

Hanci-Book of Indian Law. A Popular and Concise State- 
ment of the Law generally in force in British India, designed for 
non-legal people, on subjects relating to Person and Property. By a 
Barrister-at-Law and Advocate of the High Court at Calcutta. Thick 
Crown Svo, cloth, Rs. 12. 

HENDERSON.— The Law of Wills in India ; or the Law of 

Testamentary Devise as administered in India : with an Appendix con- 
taining the Indian Succession Act ami the Hindu Wills Act, the Probate 
and Admiuistratiou Act and the Certificate Succession Act. By G. S, 
Henderson. Esq,, Bar,-at-.Law', being the Tagore Law Lectures, 1889. 
Royal Svo, cloth. Rs. 16. 

HENDERSON.— Testamentary Succession and Adminis- 
tration of intestate Estates in India. Being a Commentavy on the Indian 
Succession Act (X of 1865), The Hiudu Wills Act (XXI of 1870), The 
Probate and Administration Act, 1881 (V of 1881). &c. With Notes and 
Cross References, and a General Index, TJy Gilbert S. Henderson, 
M. A., of the Middle Temple. Barrister-at-Law. and Advocate of the High 
Court at Calcutta. Second Edition. Royal Svo, cloth. Rs. 16. 


I 

I 

( 

( 

I 

t 

I 

S 

« 


) 

) 

) 

) 

) 

) 

) 

) 

) 

s 

9 

> 

) 

> 

) 

) 

} 

} 

> 

> 

) 

f 

> 

} 

) 













DAR, 


donated 

By 

PANDIT SHAMBOO NATH 

( 1901 — 1969 ) 

advocate. 
and former President 

SRINAGAR MUNICIPAL COUNCIL 


^ V' ^ ^ 




ch 1898. 


i 

t 

s 

{ 

( 

( 

( 

( 

< 

( 

( 

( 

( 

( 

( 

( 

( 

( 

( 

( 

( 

t 

f 

I 


JO., 


C A L.GTJ T T A . 


: 0 : 



AGNRW— The iDdian Penal Code and other Acts of the 

Governoi'-Generftl relating to Offences, l<_y W. F. AfiNKW, IC q., liarrisier* 
jit-Liiw. Uecoriier of Uangoon. Re jal 8 vo, cloth. Ils.— , 

AMEKIi ALT. — Mahommedaii Law. Vol. I. ContJiining 

the T^aw Uelatin<r to Gifts, Wakfs. Wills, Pie*cin|)ti(>n ami Uuilineiit, 
witli an Introduction on Alahomniednn Jnrisprmience and Works on Law. 

By the Hoirhie .lu^tice Amioku ALT, G.I.F., llar.-at-Law, Judire of tlie 
Hijrh Court of Jmilcatnre in Bengal. Heimr the .Second Edition of 
the Tagore Law Lectures, 1884 . Uoyal 8 vo, cloth. Us. Id. 

AMEEU ALT.— Mahommedan Law. Vol. II. The Personal 

Law of the Mahoinmejlans. By the Ilon’hle Justice Amkkk Alt, M.A., 
Bar.-at-Lnw, r.-.te of the Judges of H. M.’s lligli Court of Judicature, 
Bengal. Sc-cond Edition, Kevised. Uoyal 8 vo. clotli gilt. Us. 14 . 

AMEEll ALL — The Student’s Hand-Book of Mahommedan 

I.aw. By the Ilon’ble Justice Amkku Alt, :\I.A., Bar.-at-Law, 

Jinige of the High Court. Third Edition, Uevised. Crown 8 vo, cloth. lU. H. 

AiMKER ALl and woodroeke. — T he Law of Evidence 

applicable to Brity^h'Hjdia. U»tJieJ^ble Justice Amkku Alt. ALA.. 0 . 1 .E., 
Bartister-at Law.-^ge of Mi^Kj^urt of Jmlicatute at Fort William 
in Bengal ; Wtrof uoiM , Barrister-ai-Law, Advocate 

of the High Court of Calcutta. nemySvo, cloth. Us i>l. 

AZ! ZUD-DI N^\ Western Provinces 

Land Uevenue A«mf»hejnjy A(jl XIX of 187;1 as amended by Acts I ami 
VIII of ISS'J.XXof isw. and XII of 

18111 . U ith Notes. G..«.^rimumt Orders, Board ('irenlars and Decisions, ami 

UulingH of the AliahjibfttrMllJff •Court, By Azizui)-1>IN Atgmicd. Deiuv 
8 vo, cloth. Us. 8 . 

BANER.IEli: — The Hindu Law of Marriagre and Stridhana. 

liy GoouoonABS Hankrjkk. iM.A.. D I,, {'raddle I, aw Lc aiurcs, IS 7 S.) Secoini 
iMiitioii, Uavised. Koyal 8 vir, clatli. IN. K), 

Land Acquisition Acts (Acts I of 1894, 

mai XVlII of KSd.. |iy JI. liicvum uy, .M .A.. U.C.S. Will, Inlro- 

(liicUoi, an, Notc.s. 1 he whale fa, ,nii,L> a oamplet,, Alanaal af I,aw ai„i Pi nolice 
on the eiihject of (.ampensntian foi- Lands taken far Public Purpoa,.a 
Applicable to all India, Tliird E.iition. 8 vo. doth. Us. L. ^ 

CASPERSZ.-The Law of Kstoppel in India. Part I.~Esionp,.i 

hyllepresentauan. Partll Uv Ant i.pu CASPKRsy,. 

UeviBed.' iloyai 8 vl '■‘u; 1^"’'“ 




/ 


0AT£ LABfii, 


Call 

ACC. 


Date 


A^y 

“«">Pcd ibote “* A on or b f 

e,ch day/jr;;*^"' ^rgc of ;o/20 



TESTAMENTARY DEVISE AS ADMINISTERED 

IN INDIA. 


OR 


THE LAAV RELATING TO WILLS IN INDIA 

WITH AN APPENDIX 


CONTAINING 


7 


THE INDIAN SUCCESSION ACT (x OP 1865); 4 hE V<^^^ACT. (XXI 

OP ]870), THE PROBATE AND ADMINISTRATION ACT, iooi (V OP 

1881), WITH ALL AMENDMtf^'4,' 

ADMINISTRATION ACT, 1889 J(OT1 nFolfc®9)K4JitH POflf 
THE CERTIFICATE ^^UCCESSlO^^fl' 

(VII OP 1889). 




vvf 




BY 


;'A 


ff- 


G. S. HENDERSON, M. A. 

Barrhter-atdav), Author of a Treatise on '^Intestate and Testamentari/ 
Succession in India ” and Joint Author of a “ Commentary 

on the Criminal Procedure Code.” 




€\i\t XX tin: 

THACKER, SPINK & C Qjdvocaie H.^n 

^ublistjcvs to tljE CTalciitta 25nibcrsitjj. lammu ^ Ka^hrt^ ^ 
Bombay: THACKER & CO., Limited. AIadras : HIGGINBOTHAM & CO., 

London: W. THACKER & CO. SrioagAf. 


1889. 





I 





THE JAMMU & KASHMIR UNIVERSITY 

LIBRARY. 


DATE LOANED 


Class No. 
Vol. 



Book No. 


Copy 



Accession No. 





f 







I 

i 

t 

# 


PREFACE. 

The following twelve Lectures are the Tagore Lectures for 1887. In 
consequence of my having to he absent in England for some time last 
year they have been somewhat delayed in publication. I have, however, 
taken advantage of the delay to incorporate the important alterations 
made in the law by Acts VI and VII of 1889, and also a number of cases 
decided since the Lectures were delivered in the hope that this may mate- 
rially add to the usefulness of the book. In other respects the Lectures are 
published as they were actually delivered. The references to Intestate 
and Testamentary Succession in India ” are to a book published by me 
under that title in 1882. 

G. S. H. 

Calcutta, July, 1889. 
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ADDENDA AND CORIGENDA. 

3 for “ Burmeeso ” read “ Burmese.” 

6 for “by” read “to.” 

5 delete comma after “ seeing.” 

(4) add Horendranarain Acharji, v. Chandrokanta Lahiri, I. L. R. 16 Cal. 19* 
(3) for “Ccesswell” read “Crcsswell.” 

25 for “6” (reference to footnote) read “4.” 

31 for “23” read “7.” 

(3) delete Supra 

(7) 2nd line /or “Aet” read “Act.” 

28 for “90” read “98.” 

16 for “Wills Act” read “ nindu Wills Act.” 

(5) for " Sasi” read “ Dasi,” 

(I) for Act XXXIV of 1838 read “ Act XXXIV of 1858.” 

(3) after note, add, “ See Act VI of 1889, s. 19.” 

(7) for “Indian Succession Act s. 275” read “Indian Succession Act, 

s. 276 ; Act V of 1881, s. 97.” 

(8) for “ s. 275” read “ s. 278.” 

(II) for “ A4t V ” read “ Act V.” 
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Among European nations the institution by which a man is allowed to regu- 
late the deposition of his property after his death is of great antiquity. Research, 
^however, into the early history of society and law in Europe seems to show that 
such an institution is not to be found in the more primitive stages of society but 
is the outcome of a more or less developed social state. It has been aflBrmed as 
a general proposition by Sir Henry Maine in his Ancient Law^ that in all 
indigenous societies a condition of Jurisprudence in which testamentary privileges 
ai'e not allowed, or rather not contemplated, has preceded the later stage of 
legal development in which the mere will of the proprietor is permitted with 
more or less restriction to override the claims of his kindred in blood. 

Reference to wills or testaments is to be found in Roman history long 
before the celebrated Code, known as the Twelve Tables, was promulgated, about 
450 years before the Christian era, by the Decemvirs. But it seems to be admitted 
by those who have made a study of the history of early institutions, that the tribes 
whi6h settled on the outskirts of the Roman Empire had not yet, when they first 
came in contact with the Romans, acquired the idea of testamentary deposition. 
As pointed out by Sir Henry Maine, there is no trace of any such conception 
as that of a will to be found in those parts of their written Codes which 

‘ Ancient Law, p. 177. 
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comprise tlie customs practised by them in their original seats and in their 
.subsccjaent settlements on the edge of the Roman Empire.^ 

In time the Barbarians, as might be expected, began to follow the example 
of the more highly civilized people with whom they mixed. The conception of 
testamentaiy power once acquired, appears to have spi’ead rapidly throughout 
Europe, notwithstanding the fall of the Empire, its spread and general adop- 
tion being most materially assisted by the influence of the Church. Modern 
European wills, therefore, trace their origin to the ancient Roman testament. 
The English law of testamentary succession in regard to personal property is 
only a modified form of the institution by which in its later developement the 
devolution of property was regulated among the Roman citizens. 

Among the Romans themselves the law relating to wills passed through many 
phases. Possibly in its earliest form, a will was merely a mode of declaring 
who should have the chieftainship, or the management in succession to the 
testator. The early history of Roman jurisprudence shows that in ancient 
times wills were proclaimed or recited in the Comitia Cnriafa^ or the General 
Assembly of the Patricians, which was convened (calafa) twice a year for the 
purpose. In time of war, wills were similarly proclaimed before the assembled 
army in martial array, or Wills made before the Comitia Curiata 

were therefore in the nature of private laws directing in each case an interference 
with what would have been the ordinary devolution of property by descent. 
It is possible that a will in procinctH was considered also to have a sort of legis- 
lative sanction, as being the act of the people convened together, but in military 
ari’ay. There was necessarily no secrecy attaching to wills made either befora 
the Comitia Curiata ov in procinctUy and \i is probable that, in earlier times at 
least, such wills were not ordinarily reduced to writing. 

In later times another form of will was introduced. It appears to have 
had its origin among the Plebeians who were not admitted to the Patrician 


Assembly. Ihia form of will was in effect a complete conveyance of the 
effects of the testator to the persons whom he meant to be his heirs or successors. 
It was an imaginary sale (or mancipation) in the presence of five witnesses befora 
a person who attended with a pair of scales and who was called the Ubripeiis, 
It was designated testamentum per m-j ef lihram. Originally the vendee of the 

testator’sestate, or/ami7mccmj)/or, ashe wascalled, was the heir or successor 


of the testator.* The transfer was irrevocable, and the presence of ihe fa miliae 
emptor being necessary, the intended deposition by this form of testament 
also uas in no nay secret. In time the familiae emptor ceased to be the 
person beneficially interested. He still, however, continued to be a necessoiy 
party to the proceedings in imitation of the more ancient form, but his duty 


^ Ancient Law, p. 172 . 


* Gaiua II, § 103, 
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now was, like that of an executor under Enlglisli law, to distribute the estate 
according to the testator’s wishes. Afterwards, in order apparently to secuie 
secrecy, the wishes of the testator were committed to writing, and the fictitious 
sale became a mere form for the pui'pose of giving effect to the directions 
contained in the writing. 

The will per cbs et lihram is known also as the Plebeian will, and at first 
questions seem to have been raised as to whether a Plebeian will could be binding 
without the sanction of the Comitia Guriata^ but all such questions were set at 
rest by the legislation of the Decemvii's. Their Twelve Tables to which 
reference has already been made, expressly recognised the general power of 
disposing of property by will, declaring the law in the following terms : “ Pater 
familias uti de pecunid tuteldque rei suce legassit ifa jus esfo” — “ the dii’ections of 


the testator as to his property and the guardianship of his childi’en shall be 


carried into effect.” 


By the law laid down in the Twelve Tables the powers of a testator in 
disposing of his property were practically unlimited, but these powers were 
gradually circumscribed by different laws having for theii’ object the protection 
of those who had a natural claim upon the testator. 

In the Roman law the essence of a testament was the institution of the heir, 
or haeresj on whom devolved the persona^ or the rights and duties of the 
testator, the theory being that the testator had, as it were, a posthumous legal 
existence in the person of his heii*. If no heir was appointed, the intended dis- 
positions could not take place, as the legal existence of the testator was not 
continued. If a father wished to disinherit his children or those who had a 


natural claim to the inheritance, he had to do so expressly, otherwise the will 
was void. 


According to Sir Hemy Maine, who refers to it as a remarkable circum- 
stance, a will was never regarded by the Romans as a means of disinheriting a 
family or of effecting the unequal distribution of a patrimony, and the rules of 
law preventing its being turned to such a purpose increase in number and 
stringency as the jui’ispmdence unfolds itself.^ Of the various provisions for 
the protection of the natm’al heir, the most important was the lex Falcidia passed 
in the year 40 B. C. in the reign of Augustus. By that law no one was allowed to 
give in legacies more than three-fourths of his goods, after making deductions 
for debts and funeral expenses, so that at least one-fourth was secured to the 
natural heir.* This fourth part was known as the Falcidia or portio legitma. 
For a long time it had been allowed to parents, children and brothers who had 
been disinherited by name to prefer a complaint called the querela inofficiosi testa* 
inenti. It was an answer to such a complaint that a certain portion, afterwards 


* Ancient Law* 217. 
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fixed at a fourth by the Lex Falcidia) had been left by the testator to the claimant. 
Justinian abolished the querela inofficiosi testamenti if any portion of the inhent- 
ance had been left to those who were entitled to ih^portio legitiina. 

Apart from direct legislation the law of wills was from time to time further 
modified by the edicts of the Praetors who by the application of principles moi-e 
in conformity with equity and justice adopted the law to the exigencies of the 
period. This iiiflueuce of the Praetors continued for some time under the 
Empire. In the time of Hadrian the Praetorian law was consolidated by Julianus 
in what is known as the Perpetual Edict. 

Under this Edict which was approved by the Senate in the year 131 A. D. 
we have an almost entirely new form of will, which is sometimes called the 
Praetorian will. The form of mancipation or the ceremonies necessary to the 
will per o's ei librani had entirely droi)ped. All that was required was that the 
will should be authenticated by tlie affixing of the seals of seven witnesses, two of 
whom corresponded with the lihripens and the familae emptur and tho I'emaining 
five with the five witnesses of the mancipation.^ Under the new system of mils 
the person designated as the heir took, not the legal estate, for tho mancipation 
was omitted, but only tlie equitable estate or hononim possession but ho had all tho 
proprietary privileges of the heir by the Civil, as opposed to tho Praetorian or 
Edictal, law. 

Before the time of Justinian when the progress of society and tho imperial 
Constitutions had, to a great extent, produced a fusion of tho civil and piTietorian 
law, a form of will had been established which derived its validity fi'om thi’ee 
sources, namely the Civil law, the Praetorian Edict and the Imperial Constitu- 
tions, and on this account it was called testamentum tripartitnm. Seven wit- 
nesses and their presence at one time for the inirpose of giving the testament tho 
requisite formality were required by the Civil law. In accordance with tho 
Imperial Constitutions, the subscriptions of the testator and of the witnesses wore 
necessary, while under the Edict of tho praetor, tho witnesses wex’c I'cquu'ed to 
affix their seals.® This last will is that geiierall}^ known as the Roman will, but 
it would appear to be the will of tho Eastern Empire only, tho ixiseai'ches of 
Savi^y having shown that in Western Europe tho old Mancipatory testament 
continued to be the form in use far down in tho Middle Ao-es.® 


The English Law of Testamentary Succession as to pei-sonal pi’opei'ty is, as 
I have ali’cady stated, to a great extent merely a modified form of tho institution 
by which the postumous devolution of property was ivgulated by tho Romans in 
later times, and as the Indian Succession Act wliich foms a not inconsiderable 
portion of the law relating to wills in India is mainly based upon tho English 


* Just. II, xvii, § 6. 

* Just. II, x§3. 


* Maiuo's Ancient Luw, p. 2! 
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law, I have deemed it right to give the foregoing brief outline of the main 
featui’es of the history of the Roman testament. I shall now proceed to deal 
in more detail with the more immediate subject of this Coui’se of lectui’es — viz.^ 
the law of testamentary devise as now administered in India. 

As might be expected in a country such as India where we have various 
races widely different in theii* laws and creeds, and where the legislatui-e has 
from time to time passed enactments, limited in some cases in their application 
to particular territories, and in others to particular races or to persons professing 
particular creeds, the systems of law relating to wills now being administered 
in British India ai’e various. 

The Mahomedans have a special law of wills of their own wdiich they 
claim to be a divine institution expressly sanctioned by the Koran.^ Among 
them, however, the right of testamentary devise extends, as we shall see hereafter, 
only to one-third of the testator’s property, except with the consent of the 
heii’s. It may, however, surprise many in these days to learn that the l ight 
or power of a Hindu to make a disposition of his property by vnll is not provid- 
ed for or even recognised by the texts on Hindu law. There is in fact no 
word in the Indian languages which accurately conveys the conception of a wdll 
as understood by Western lawyers. The idea of making a disposition of property 
to take effect after the death of the giver, as has been frequently pointed out by 
writers on Hindu law, is really opposed to the fundamental principle of the joint 
Hindu family.^ The practice among Hindus of making wills has grown up in 
comparatively modern times. After having obtained judicial sanction, it has 
finally received the sanction of the Legislature. 

In Bengal, where the right of alienation of property was first and most 
extensively established, it may be affirmed that the validity of the wills of Hindus 
was fully recognised in 1831, but it can hardly be said that such wills were 
beyond dispute in Madinas and Bombay till considerably later.® It was not 
apparently till 1859 that the validity of such wills was actually decided in 
Madras. In that year, in the case of P. Narrainsvami Chetti v. P. Armiachella 
Chettiy^ a will of a Hindu was held to be valid, so far at least as it disposed 
of self-acquired propei'ty, and in 1863 in the case of ValUnayagam Filial v. 
Pachche^ it was apparently settled that the testamentary power of a Hindu in 
respect of property, whether ancestral or self-acquired was co-extensive with his 
independent right of alienation inter vivos. About the same time the right of 

^ Koran Ch. V, p. 97, Sale’s Tranelation. 

* 2 Dig. 516. See 1 Str. 255, 2 Str. 417, 419, 421, 428, 460 ; ValUnayagam Pillai v* Pachche 
1 Mad., H. C. R., 326. 

• See Narottam Jvgjivan v. Narsa:ndas UarikisandoSi 3 Bomi H. C. R. A. C., 6. 

♦ 11 Mad. S. D. 1860 p. 115- 

• 1 Mad. H- 0. R., 326. 
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Hindus in the North Western Provinces to dispose of their property by will 
was established by the Judicial Committee of the Privy Council.* The fii-st 
reported cases, so far as I can Hnd, in which it was there recognised were decided 

by the Privy Council in 1846 and 186‘J. 

In 1881 a Bill intended to apply to the whole of India and to supersede 
the Hindu Wills and Probate and Administration Acts, was introduced into the 
Legislative Council. Its object was to declare the extent of the testament- 
ary power of Hindus and Buddhists^ and to provide rules for the execution, at- 
testation, revival, interpretation and probate of their wills. In the usual coui'se, 
opinions were called for and collected from Commissioners and other selected Go- 
vernment officers, from public bodies, private* individuals, town and village eldei-s, 
barristers, pleaders and others, with a view to ascertaining how far testamentary 
power had already been recognised throughout British India. From the opinions 
so collected, it appears that in the Punjab and Oudh the right of testation was one 
until lecently very rarely exercised, but the practise of making wills was there 
rapidly spreading. To some extent the right of testation had already been recog- 
nized by the Legislature in 1869, for under the Oudh Estates Act, 1869,^ every 
taluqdar and grantee and every heir and legatee of a taluqdar and grantee of 
sound mind and not a minor was declared, subject to the piovisions of the 
Act,* competent to bequeath by his will to any person the whole or any portion 
of his estate, or of his right and interest therein.^ The spread among landholdei*s 


of the practice of making wills in Oudh, it was said has been considerably in- 
fluenced by the example of the taluqdars who, had generally, since the passing 
of the Act, made wills. There is a reported case of the Chief Court of the Punjab 
in which it was held in 1869 or 1870 that what a village pix>prietor might do 

whilst he was alive, he might do by an instrument which should take effect 
after his dcath.^ 

J?iom Burmah, where the population is mainly Buddhist, a large number 
of opinions upon the proposed Bill were forwarded to Government. It would 


* Retvan Persad v. R<idha Beebij 4 Moo. I. A. 137 ; Nurain Rao 
Bhao, 0 Moo. I. A., 96. 

Section 3 of tho Bill dccluring tho extent of testamentary ixrner is as follows: 

“ Every Hindu and Buddhist may bequeath iiroporty in tlio cases and to tho extent in, 

and to which ho may transfer tho same : provided that when the tesUitor is n member of an 

undivided family and his right to beqneatli coiifliets at tho time of his death with any right 

of tho surviving mombors of such family, tho latter right shall prevail.” The Bill has not 
been passed. 

* Act I of 1869. 

* Act I of 1869, ss. 11—20. 

* Act 1 of 1869, B. 11* 

« AvoUa V. Uohnn Lai, 2 Pnnjub Kecurd, 1870. See Boulnois and Rattiguu's Cuslotuary 
Law, p. 87. 
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appear doubtful from these opinions whether the right or power of disposing of 
property by will has ever been fully recognised in Burmah. It is true that in one 
reported case, that of Koikya Bym} probate was granted in the case of a will of 
a Burman, and it seems to have been considered, in that ease, that no special 
formulas were necessary for the execution of a will by a Bui^man. The point as 
to the right, as a matter of law or usage, among Bui'mans to make a will 
was not really raised. In 1880 a special Court at Rangoon consisting of the 
Judicial Commissioner and the Recorder held that a Burman had no power to 
make a valid will. I have had the privilege of seeing the various opinions 
collected in Burmah — opinions of Commissioners, judicial officers, pleaders and 
others most likely to be able to give the Government valuable assistance and 
information, not only as to the existence of any custom and practice of makino- 
wills among the Burmese, but as to the wishes of the people themselves in 
regard to any intended legislation upon the subject. The general opinion 
seems to be that there is no right of testamentary disposition among the Burmese 
and the popular view is very clearly against the introduction of a law creatino- 
such a right amongst them. 

It is not unlikely that with the opening out of Upper Bui^mah and the 
subsequent settlement there of Europeans and natives from other parts of India 
for the pui'poses of trade and with the increased development of commerce, the 
Burmese may come to desii’e to have as full a power of testamentary disposition 
either recognised, if it does exist, or given to them by Statute, if it does not exist, as 
is recognised in other parts of India. There is nothing now in Burmah analogous 
to that of the joint family among Hindus. A kind of deatlibed disposition seems 
to be recognised not so much because of any assumed right to make such a 
disposition as because from feelings of affection, respect or even superstition, 
the last wishes of the deceased are considered to be entitled to weight among 
the members of his family. 

In 1862 the practice of making wills, had been so far adopted among 
Hindus generally throughout India that in that year the Judicial Committee 
of the Privy Council were able to declare that it might be taken that, whatever 
might have formerly been considered the state of the Hindu Law as to testa- 
mentary power over their property, that power had been long recognised and 
must now be considered as completely established.^ 

It will be seen by reference to the Regulations of the Governor- General 
in Council that the Legislature had already from time to time, beginning as far 
as I have been able to ascertain in 1793, been forced to recognise, if not to sanction, 
the existence of the practice among Hindus of making wills. Sections 5 and 6 of 

* 2 B. L. R., Ap. 79 j See Fit.ckeerooddeen Adam Shaw, 11 W. R., 413. 

* See SoorjeemoTiey Vossee v. Denobundhoo Mullich, 9 Moo. I. A, 123, p. 135, 



INTRODUCTOEY. 



Regulation XT (Ben.) of 1793, (A Regulation for removing certain restrictions on 
the operation of the Hindu and Mahomedan Laws with regard to the Inheritance 
of landed property subject to tlie payment of Government Revenue) provided that 
nothing in the Regulation contained should be construed to prohibit any actual 
proprietors of land bequeathing or transferring by will or by a declaration in 
writing or verbally, either prior or subsequent to the 1st July 1794, his or 
her landed estate entire to his or her eldest son or next heir or other son or heir 
in exclusion of all their sons or heirs, or to any person or persons, or to two 
or more of his or her heirs in exclusion of all other persons or heirs in the pro- 
perties, and to be held in the manner which such proprietor may think pix)per, 
provided that the bequest or transfer were not repugnant to any Regulations that 
have been passed or might be passed by the Governor-General in Council, or con- 
trary to the Hindu or Mahomedan Law and that the bequest or transfer whether 


made by will or other m-iting or verbally should be authenticated and made 
before such \vitnesses and in such mannex* as those laws and Regulations respec- 
tively did or might required 

Inithe same year another Regulation, XXXVI (Ben.) of 1793, was passed for 
the purpose of establishing a I'egistry in each district for (among other documents) 
wHsseatnamahs or wills, in order as stated in the preamble “ to afford pei-sons 
the means of obviating, as far as may be practicable, litigation respecting the 
authenticity of their wills or any wi4tteu authority they may grant to their 
wives to adopt sons after their death.” From the use of the word wussealnamah 
in the body of tlie Regulation, aiuHlie reference to powei*s of adoption, it would 
appear that the Regulation was intended to have reference to the wills of natives 
of India as well as to those of Europeans. 

Regulation XLV of 179^ which applied to the Province of Benares by s. 6 
provided that its piovisions should not be deemed to piohibit any actual pix)- 
prietors of land from bequeathing or transferring by will his or her land in 
certain specified ways, provided that the bequest or tx'ansfer was not contrary 
to the Hindu or Mahomedan Law, and that it was authenticated by, or mado 
before such Avitnesses, and in such manner as those laws required. 

By s. II of Regulation V of 1799, which was applicable to the Piovinces of 
Bengal, Beliar, Orissa and Benares, it was declared that in all cases of a Hindu, 
Mussalman or other person subject to the jurisdiction of the Zillah Courts 


having at his death left a Avill and appointed an executoi’ or executoi's to caiTy 
the same into effect, and in wliich the heii’ to the deceased might not be a dis- 
qualified landliolder subject to the superintendence of the Court of Waixls, the 
executors so appointed were to take charge of the estate of the deceased and 


* See lieer Peytah Sahi v. Rajemha PertapSahi, 12 M. I. A. 1. (S, C ) 9 W R. 

(P. C.) 15. 
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proceed in the execution of their trusts according to the will of the deceased, and 
the laws and usages of the countr}--, without any application to the Judge of the 
Dewani Adalaf^ or any other ofl&cer of Grovernment for his sanction, and the 
Courts of Justice were prohibited from interfering in such cases except on a 
regular complaint against the executors for a breach of trust or otherwise. This 
section, however, so far as it relates to executors of i)ei‘sons who are not Itlaho- 
medans, but are subject to the jurisdiction of a District Court in the territories 
subject to the Lieutenant-Governor of Bengal, lias been repealed by s. 4 of the 
Hindu Wills Act, XXI of 1870. The Regulation, however, still applies in the 
Province of Benares, and Act XV of 1874, Sched. V, has declared that the 
Regulation is to be in force all over the North-Western Provinces.^ 

In Madras a Regulation was passed in 1829^ declaring that wills left hy 
Hindus should have no force whatever except so far as they might be in 
conformity with the provisions of the general Hindu law obtaining in that 
province. That Regulation declared that cl. 2 of section XVI of a former 
Regulation^ which, like the Bengal Regulation, V of 1729, originally provided that 
in all cases of a Hindu, Mussulman or other person subject to the jurisdiction of 


the Zillah Coui’ts having at his death left a will and appointed an executor or 
executors, the executors should, except in certain cases mentioned, take charge 
of the estate of the de^ea^ed and proceed in execution of the trusts created, did 
not apply to Hindus*. ^ \ 

In Bombay a Regulation was passed in 1827 to provide for the formal 
recognition of executors appointed by persons dying and leaving property, and 
for the proof of yyiWs and registration of wills which had been duly proved.’^ 
The Regulation is silept as to the race or creed of the persons to whose estates 
it is applicable. ^ v . > \ 

In 1838 an Act^ was passed by the Governor-General in Council applying] . 
certain provisions to the wills made after the 1st February, 1839, by persons whose^^ 
personal property could not by the law of England pass to their representatives 
without probate or letters of administration obtained in one of Her Majesty’s 
Supreme Courts of Judicature. This Act still applies in the case of wills made 
after the 1st February, 1839, and before the passing of the Indian Succession Act. 
The testamentary clauses are somewhat similar to those contained in the Succes- 
sion Act, and having regard to the fact that in these days comparatively few 
wills to which the Act is applicable come before the Coui’ts, it has not been deemed 


^ See Probate and Administration Act, which, subject to the provisions of s, 2, applies to 
the whole of British India. 

^ Reg. V of 1829 (Mad.). 

® Regulation III of 1802. 

* Regulation VIII (Bom.) of 1827. 

» Act XXV of 1838. 

li 
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at all necessary to enlarge upon its provisions. It is curious to note, however, 
that the provisions of tlie Act were made to apply, and did for many years 
apply, all classes in the Straits Settlements, Mahomedaus, Hindus, and Chi- 
nese and Englishmen alike.^ They were, however held not to be applicable to 
the wills of persons not entitled by birth or domicil to have applied to them 
the actual law of England.^ 

The Indian Succession Act Avas passed in 1865, but it did not apply to Hindus. 
By s. 2, it is declared to constitute the law applicable to all cases of testamentary 
succession, but by s. 331 the provisions of the Act are declared not to apply to 
testamentary succession to the property of any Hindu, ^ Mahomedan or Buddhist, 
nor to any will made before the 1st day of Januaiy 1866, and by s. 332 the 
Governor-General in Council Avas given power from time to time by an order 
either retrospectively fzom the passing of the Act, or prospectiA’ely to exempt 
fi’om the operation of the Avhole or any part of the Act the members of any 
race, sect or tribe in British India, or any part of such race, sect or tribe, to 
Avliom he might consider it impossible or inexpedient to apply the provisions 
of the Act. 


It is pointed out by Mr. Stokc.s in his commentary on the Succession Act, 
that in section 331 the term “ Hindu,” used as it is in conjunction AAuth the 
terms Mahomedan and Buddhist, is used ns a theological term, and as denoting 
a person profc.ssing any form of the Brahminical religion or religion of the 
Puranas,* and AA'ould therefore, ns the Courts liaA'c since held, include Jains,® and 
Sikhs.® As to Jains, it has been, in fact, held that the ordinary Hindu laAv, in the 
absence of any special custom varying the same, is applicable to them.’^ Sikhs 
are in the main governed by the Mitakshara school of Hindu laAv.^ Cutch 
Memons are not included in the term Hindu. ^ They are Mahomedaus to 
Avhom Mahomedan LaAv is to be applied except Avhou an ancient and invtu'i- 
able custom to the contrary is established. 


* See Gazette of Iiulia, Part V, 1880, p 00. 

* Greenway v. Hofig, on appeal, Bonrke's Rep. A. 0. C. 1H ; S. C. 1 Coryton’s Rep. 9?. 

« This term includes Jam^-Bachebi v. M-han Laf, I. L. R.. All., 55 ; Cbotay Lall v. Chunnoo 
Lall, L. R., 6 I. A. 15 S. C., I. L. R., -I Cal., 7t4; BhayvamUs Tejmal v. Bajma}, 10 Bom., 
H. C. R., 2tl ; Lallah Mahabeer Pershad v. AaiHbo' A'ooHn'fir, 2 Ind. Jnr. 312. 

* See Ahrahatn v. Ahrnhom, 9 M. I. A., p. 239. 

‘ Bachebi V. M,Mu„ Lall, I. 1., R., 5 All., 55 ; Cbclay . Lall v. Chuanoo Lall, h. R., C I. A. 
15 , (S. C.) I, L. R.. 4 Cal., 744, (S.C.),3 C. I,. R.. -ifiS , liha.jran.la. lej.aal Raj, „al, 10 
Bom., H. C. R., 241 ; LaUah Mohabeer Pershad v. A'aadar Koonwar, 2 Ind. Jnr., 312. 

Doe d. Kissen Chnnder Shah v. Biadam Beetee, 2 Mori. Dig. 22 

’ Cholay Lall v. Chunnoo Lai, L. R.. 6 I. A. 15 ; I. L. R., 4 cZ 744 ; 3 C. L. R., 465. 

Seo Doe d. K\ssen Chunder Shah v. Biadam Beehee, 2 Mori. Dig. 22, 

* I>i re Uaji Imail Abdulla, 1. L. R., tj Rom., .152. 
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Mr. Stokes on the authority of Mr. H. H, Wilson,^ has expressed his 
opinion that the term Hindu would not include the Baba Lalis “ who adore 
but one God dispensing with all forms of worship and directing their devotions 
by rules and objects derived from a medley of Vedanta and Suti tenets nor 
Pran Nathus or Dhamis in Buudelkhand who consent to the real identity of the 
Hindu and Mahomedan creeds ; nor the Sadhus, a sect of Hindu Sectarians who 
are found chiefly in the upper parts of the Doab from Farukabad to beyond 
Delhi ; nor perhaps the Satnamis who profess to worship one God, though 
they recognise the whole Hindu Pantheon ; nor the Cira Narayanis who simply 
pi’ofess the worship of one God and admit proselytes alike from Hindus and 
Mahomedans ; nor Cunyavadas whose doctrines are atheistical nor does it in- 
clude Santhalis, Kols, Sub-Himalayan and other Bhutan tribes, Hagas of Assam, 
the Kus, Gonds, Bhils, Rajmahalis, Khonds of Orissa, Todas of the Nilgiris, 
Shonars and other demonolators of Southern India.® 

Under the term “ Buddhists ” apparently Tibetans and Lepchas in British 
India are included. 

The Indian Succession Act, however, includes the following classes of persons : 
() .) Europeans by birth or descent domiciled in British India.^ 

(2.) Bast Indians or persons of mixed Euiopean and Native blood. 

(3.) Jews,® except in Aden, where they have been exempted by notification 
under s. 332.® 

(4.) Armenians.^ 

(5.) Parsees, in regard to testamentary succession.® 

(6.) Native Christians and their Chilstian descendants.® 

(7.) Natives of India other than those comprised in the terms Hindu, 
Mahomedan and Buddhist, and not excluded under s. 332 of the Act. 

(8.) All Europeans in India not having an Indian domicile, except in so 
far as the Act relates to the succession to moveable property, which, according 
to the almost universal rule follows the domicile.*® 

^ Works, pp. 347 — 359. 

® Stokes* Indian Succession, Act, p. 200. 

* Ibid.y p. 201. 

^ As to domicile, see Intestate and Testamentary Succession in India, pp. 8 — 19. 

* Gabriel v, Morddkai^ I. L. E,., 1 Cal. 148 ; S. E. Musleah v. E. E. Mivsleah, 1 Boul., 234 ; 
]^ludeah v. Musleah^ Fait. 420. 

® Gazette of India, 1886, p. 707. 

’ See Aratoon H. Aratoon v. C. Aratoout 7 Select Reports, 528, Stephen v. Hume, 1 Fult. 
224, p. 242, Aratoori v, Johannes, Morton (by Montriou) 19. 

® Intestate Succession among Parsees is now regulated by Act XXI of 1865. 

® Ponnusami Nandan v. Dorasami Ayyan, I. L. R., 2 Mad. 209 ; Joseph Vathiar, 7 Mad. 

H. C. R., 121. See Abraham v. Abraham, 9 M. I. A., p. 239 j Admin.’General v, Anandachari, 

I. L. R., 9 Mad. 466 ; Tillis v. Saldanha, I. L. R., 10 Mad., 69, 

Birtwhistle v. Vardill, 7 Cl. and Fin. 895 (S. C.), 5 B. and C., 438. 
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Under s. 33*2 of the Indian Succession Act Native Cliristians in the Province 
of Cooix have been exempted from the provisions of tlie Indian Succession Act 
i-etrospectively from the 16th March ]865d on which date the Act received the 
assent of the Governor-General in Council. Khasias and Syntengs in Assam were 
similarly exempted as having special laws of inheritance incompatible with the 
provisions of the Indian Succession Act.^ 

When the Indian Succession Act was under the consideration of the Legis- 
lature it was at one time jiroposed to extend the testamentary portion of the 
measui’C to natives of India^ but it was felt then, as pointed out by Sir Hem-y 
(then Mr.) Maine in the Statement of Objects and Reasons for the Bill which 
afterwards passed into law as the Hindu Wills Act, 1870, that sufficient infor- 
mation was not before the Council to justify an immediate extension in that 
direction, and accordingly the proposal was not then carried out. Steps, how- 
ever, were taken to obtain information upon the subject. Doubts, it was said, 
were entertained as to liow far it would be politic to interfere with the power 
to make oral wills which ^lahomedans had always possessed, and evidence 
was wanting as to the propriety of restricting Natives of India in creating 
perpetuities and in making bequests to religious and charitable uses, and it was 
for that reason that s. 331 excluding Hindus, ^lahomedans, and Buddhists 
from the operation of any part of the Indian Succession Act was inserted as 
a temporary provision. Some months after the passing of that Act, a cii'cular, 
dated the 12th August, 1865, was issued by the Government of India to the 
various local Governments, calling for information respecting the advisability of 
extending the provisions of the testamentary portion of the Act to Natives of 
India. 


The circular drew attention to the fact that there were no securities such 
as the requirement of writing, .signature and attestation, as under the English Law, 
for the due exercise of that powez* by Natives of India. It also pointed out that 
although in England nuncupative wills had long been placed under considci*able 
resti-ictions as to the persons by whom they could be made, as to the witnesses 
required to be present, and as to the time within which testimony was admissible 
to prove the making of .such wills :-in India the Courts were compelled toi'ecog- 
nise sucli wills when made by Hindus of any age or ealling and under any 
circumstances whatever. It was observed that the fraud of bringing forwai-d 
false wills was encouraged by the non-requirement of writing ; that the evidence 
setting up a false nuncupative will iniglit revoke a true written one, and that 

even in the case of a genuine testanieutary disposition the certainty of writinc' 


Gazette of India, July 25tl., 1868. lODt. Intestate and Testanieutary Sneces 
•ion, p. 315. 

* Gazette of India, 1887, p. 612. 

“ Gazette of India, Pfc. V, 186U, p. 60. 
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was replaced by the frailty of memory. Further remai’ks were made as to the 
absence in the case of Native testators of any restraints on the creation of 
perpetuities and on devises to religious or charitable uses, as to the non- 
requirement of probate of their wills, whether written or oral, and as to the 
difficulty of ascertaining the character and powers of a Native executor.^ 

To this circular replies were received from all the local authorities 
accompanied in almost every instance by papers ■written by such European 
and Native gentlemen as were deemed best capable of ad^^sing in the matter. 
The general result of the opinions was compendiously expressed as follows : 

(1.) The practice of making nuncupative wills should be abolished, and 
the pro'visions of the Indian Succession Act as to the execution of wills and 
codicils should be adopted in the case not only of Hindus but of Mahomedans. 

(2.) Marriage should not in the case of a Native testator revoke liis 
will. In other respects the provisions of the Succession Act as to revocation 
should be followed. 


(3.) It is inexpedient to impose in the case of Native testators any restric- 
tions on the exercise of the testamentai'y power in favour of religious or 
charitable uses or for the creation of perpetuities. 

(4.) The provisions of the Succession Act as to the inteipretation of 
wills should, with some few exceptions, be adopted. 

(5.) Probate should be made compulsory, and the provisions of the Suc- 
cession Act as to administration with the will annexed, and as to the powers 
and duties of an executor should be extended with some slight modifications.* 

As the outcome of the opinions collected in response to the circular issued 
by the Government after the passing of the Indian Succession Act, the Hindu 
Wills Act, XXI of 1870, was passed in 1870; — providing rules forthe execution, 
attestation, revocation, etc. and probate of the wills not only of Hindus, but of 
Jains and Sikhs and Buddhists in the territories subject to the Lieutenant- 
Governor of Bengal and in the towns of Madras and Bombay.^ Originally it had 
been intended that the Act should apply to Hindus and Buddhists only and to 
the Presidency to^vns. It was not proposed to interfere with the elaborate system 
of testamentary law of the Mahomedans as it was considered that to impose 
upon the Mahomedans of India a body of rules, which might have the effect 
of BupeJTseding any portion of their then existing law, might create alarm and dis- 
content. Such considerations, however, had little application in dealing with 
the wills of Hindus. The fact that the law as to Hindu wills which had grown 


‘ Gazette of India, Pt. V of lh69, p. 60. 

* Statement of Objects and Reasons, Gaz. of India, Pt, V, 1869, p. 60. 

® By 8. II (a) the Act applies to all wills and codicils made by any Hindu, Jain, Sikh or 
Buddhist on or after the 1st September 1870 within the territories or the local limits of the 
ordinary Original Civil Jurisdiction of the High Courts of Madras and Bombay. 
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up and was being recognised in the Courts was not a portion of the ancient 
Hindu law, but was of comparatively modern origin, and was assumed (wrongly 
as it will be submitted hereafter) to have been the creature of the English 
Law Courts, was considered to justify the Legislature in subjecting the wills 
of Hindus to sucli restrictions as were deemed necessary and expedient. 

Tlic next Act dealing with the subject of wills was the Probate and 
Administration Act, V of 1881. The portions of the Indian Succession Act 
relatino- to the grant of probate and administration, and the powers, duties and 
procedure of executors and administrators, omitting those sections which make it 
compulsory to obtain probate or administration, and which lay down the order 
according to whicli the various persons interested are entitled to administration 
on intestacy, Avere made applicable, in some cases in a moditied form, to the estates 
of all persons jiot then governed hy the Indian Succession Act, with a proviso 
that except in case to Avhich the Hindu Wills Act applies, (and for which 
provision had already by that Act been made for granting probate and letters 
of administration) no Court in any local area beyond the limits of the toAvns of 
Calcutta, Madras, and Bombay and the territories for the time being administer- 
ed by the Chief Commissioner of British Burma, and no High Court in the exer- 
cise of the concurrent jurisdiction over such local area thereby conferred, should 
receive applications for probate or letter of administration, until the Local 
Govemment had with the previous sanction of the Governor-General in Council 
by a notification in the official Gazette authorized it so to do.^ 

Tn exercise of the power conferred upon him the Lieutenant-Governor of 
Bengal, authorized the High Court of Judicature at Fort William in Bengal, 
throughout the territories subject to the Lieutenant-Governor of Bengali, and all 
District Judges witliin the said territories, and such judicial officers as the High 
Court might, from tinm to time, appoint as District Delegates, to receive appli- 
cations for probate and letters of administi-ation.* By another iiotitieation, the 
Chief Commissioner of Assam in 1881 authorized the High Court of JudicatiU'O 
at Fort William in Bengal, throughout the territories subject to the Chief Com- 
missioner of Assam, and all District Judges, and such judicial officers as the 
High Court may, from time to time, appoint as District Delegates, to receive 
applications for probate and letters of administration.^ 

Similar notifications have been issued with reference to the Punjab,* Anda- 
man and Nicobar Islands,^ and Hyderabad Assigned Districts.^ 


* Sec Act XX of 188G. 

* Calcutta Gazette 1881, p. 4^15. 

* Assam Gazette 1881, p. 337. 

* Punjab Gazette, 6th Oct. 1881, p. 183. 

Andaman Gazette, 17th Juno 1881, and Gazette of India, 28th May 1881, p. 214. 

» Gazette of India, 5tU Novr. 1881. p. 510. TUo District Delegates Aet, Vi’ot 1881, is also 
made applicable in the Hyderabad Assigned Districts : Ibid. 
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The Indian Succession Act, the Probate and Administration Act, and the 
District Delegates Act, have been declared to be in force in the Scheduled Distrcts 
of Hazaribagh, Lohardugga and Manbhum and Pergunnahs Dhalbhum and 
Kolhan in the district of Singhbhum.^ 

Having regard to the different enactments which have been passed by the 
Legislature, it will be seen that there are at least the following classes of wills — 
differing in some way in respect of the rules as to execution, attestation or other 
formalities, or as to the machinery by which their provisions are to be carried 
out or otherwise — 

I. Wills of Hindus, Sikhs, Jains and Buddhists outside the limits of 
the territories subject to the Lieutenant-Governor of Bengal and the local 
limits of the Ordinary, Original Jurisdiction of the High Comets of the towns of 
Madras and Bombay, i. e., of persons of those races or creeds to whom the Hindu 
Wills Act does not apply. 

These may be subdivided into (a) wills to which the Probate and Adminis- 
tration Act applies and (6) wills to which that Act has not been applied under 
s. 2 of that Act. 

This class will include the wills of Hindus in Benares and the other 
provinces in the North West® to whom s. II of Reg. V of 1799 is applicable. 

As to Buddhists, we have seen that in Burmah the Buddhists apparently 
have no indigenous law of testamentary devise of their own, but the Probate and 
Administration Act^ in places where it applies or is made by notification to 
apply, is specially applicable to the Wills of Buddhists, and s. 155 of that 
Act validates grants of Probate made in British Burmah made before the Act 
came into force.^ 

II. Wills to which the Hindu Wills Act applies, viz . : — wills of Hindus, 
Sikhs, Jains and Buddhists made after the 1st September, 1870, within the 
territories of the Lieutenant-Governor of Bengal and the local limits of the 
Ordinary Original Jurisdiction of the High Courts of Madras and Bombay and 
apparently also wills of such persons made outside those territories and limits 
so far as relates to immoveable property situate within those territories or 
limits. 

‘ Gazette of India, Oct, 22nd, 1881, p. 504. 

* See Act XV of 1874, Sched, V, which made Regulation V of 1799 applicable to those 
provinces. S. 2 of the Regulation has been repealed by s. 4 of the Hindu Wills Act, so far as 
relates to the executors of persons who are not Mahomedans but are subject to the jurisdiction 
of a District Court in the territories subject to the Lieutenant-Governor of Bengal. 

8 V of 1881. 

* See In the goods of Kohya Dyne, 2 B. L. R., A. C., 79 ; (S. C.), 10 W. R. 417 ; In the 
goods of Facherooddeen Adam Shaiv, 11 W. U., 413. See s. 2 of Probate and Administration 
Act. 
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III Wills Kovcraod by Apt XXV of 18:18.1 

IV Wills governed by the Indian Succession Act.. The persons to whose 

wills this Act applies have already been referred to.^ 'r' K 

V Wills as to moveable property of persons not domiciled in Bntish 

India. ' Such wills arc governed by the law of the domieilo whevever that 
may be.* This class of wills it is impossible to discuss here, as such a discus- 
sion would practically involve a disquisition on the law of wills as to moveable 
property of all other countries. It may, however, be pointed out that it has 
been hold that officers of the Crown coming to India in the time of the East India 
Conipaiiy did not lose their domicile, whereas it seems that officers of the East 

India Company di(l> 

VI. Wills of ‘Mahomedans. 

In dealing; with those classes of wills it must be borne in mind that the 

Probate and Administration Act which applies, in ca^cs to which the Indian 

Succession does not apply, to the whole of British India, applies in tho case 
of every Hindu, Rlahomedan, Buddhist, and person exempted under s. 322 of 
the Indian Succession Act'^ dyinj? l)cfoiv, on, or after the 1st of April 1881, 
with the proviso that, except in cases to which tho Hindu Wills Act applies, 
no Court in certain specified areas should receive applications for probate or letters 
of administration until authorized by notification to do so. 

With reference to the first class one must ho p:aidcd by the rules which have 
been (grafted on the Plindu Law by custom and by tho decisions of the Courhs, and 
the Regulations of the Governor-General in Council so far as they may apply, not 
only as to the formalities rccpiircd for the execution of wills, but also ns to the 
extent to which, and mode in which, a Hindu may validly exercise testamentaiy 
power, and, except in cases where tho Probate and Administi’ution Act is made 
applicable, as to the manner in which the provisions of the will are to be candod 
out. Thus for example under tho law applicable to these wills, that is, tho Hindu 
law as it existed previous to the passing of the Hindu Wills Act, no particular 
formalities are required in the execution or attestation of Hindu wills,^ So that 


* See p. 9 

* Sec p. 11 snpi'n. 

" Seo Inclinn Succession Aot, s. 5 ; Rirtwhistle \\ VartliH, 2 Cl. niul l‘\ 571 : See also In 
ijonda of Elliot, I. L. H., 4 Cftl., lot) ; (a. c.) 2 C. L. 11., 49(i. As to payinont of debts, see s. 203 of 
the Indian Succession Act as amoiuliMl by s. 0 of Act VI of 18S9. 

* Brnce v. Drucc, 1 H. and P.229 note; .Viooof- v. .Vionor, 5 Mad., S79 : Forbes x. 
Forbes, Kay, 341 ; Joppv. TVood., 3 Dc G., J. and S. GIG ; Winichope v. irdiicliojv, Court of Sos* 
siona Rep. (Scot.) 4th Series, Vol. IV, p. 945, (s. c.) 2 C. L. R.. 497 note; In tho -joods o/Khiof, 
1. L. R., 4 Cal., lOG, (s. c.) 2 C. L. U. 496. See In tho ^oods of llVniyss, 1. L. H. 4 Cab, 721. 

* See supra, p. 10. 

« Vinayak v. Nnrmjan Jo.; v. (hn'iiidmc C Joy, 7 Horn. H. C. R. 224; Maneharji 
Pestonji V. Narayan Lukshuanji, \ Horn. II. C. U. 77; Cnutt us Amm.tl v. n/uyamnud, 2 Mad, 
H. C. R., 87 ; Beer Portab Suhee v. Mnharnjn Rojendrn Pertnb Snheo, 12 Mooro’s LA., 1. 



WILLS UNDER HINDU LAW. 


17 


a Hindu whose will comes within this class may make a nuncupative or oral will, 
in respect of either moveable or immoveable property, ^ but in case of such a 
will the strictest proof is I'equired.^ A testamentary paper of this class, so long 
as it is in accordance with the instructions of the testator and is assented to 
by him does not by Hindu law require signature, ^ nor, where it is signed, does the 
signature require attestation.* The foi*m of a testamentary paper is imma- 
terial under Hindu law if it contain the wishes of the testator. Thus a peti- 
tion presented to a Collector in the year 1830 Avas held to amount to a will.'- 
So also was a communication as to the disposition of his property after his death 
made by a taluqdar at the request of Government.*^ In the case of KalUau 
Singh v. Samval Singhy'^ a sonless Hindu widow, who was in possession of 
her deceased husband’s estate, made a statement before a Revenue ofificial, 
which was recorded by him, to the effect that she wdshed the property to go to 
her nephew after her death, and it was held that this statement operated as a 
will. A minor, it has been held, is incapable, under Hindu laAV, of making a 
will,* minority terminating at the age of sixteen years, but a married woman 

has power to make a Avill of her or other property which is absolutely 

under her control unless it is immoveable property given to her by her 
husband, 9 or Avhich is inherited from males, and in which she has only a limited 
estate. Again, under Hindu laAv, as opposed to the later Statutory laAv, a will 
may be revoked by parol, and where authority has been given by the testator 
to destroy a will with the intention of revoking it, that operates as a revoca- 


tion although the instrument is not in fact destroyed.**’ 

In determining the construction of a will what Ave must look to is the inten- 
tion of the testator no less under Hindu LaAv than under English LaAv, and there 
is no difference between the one laAv and the other as to the materials from 
which that intention is to be collected. Primarily the Avords of the Avill are 


* Beer Pert&h Sahee v. Maharajah Rajender Pertab Sahee, 12 M. I. A., 1 ; Crun'ra.^ 

V. Vijayammal, 2 Mad. H. C. R., 37 ; Subbayt/a v. Surayi/a, 1. L. R., 10 Mad., 251. 

Beer Pertab Sahee v. Maharajah Rajender Pertab Sahee, 12 51. I. A., I. 

* Tarachand Bo.*?? v. Nnheen Chunder Mitfpr. 3 W. R., 138 ; Radhabni v. Gonesh Tafya, I. L. R. 
3 Bom., 7. 

^ Radhabaiv. Gonei>h Tatya, I. L. R., 3 Bom., 7; Mnncharji Peatonji v. Naratinn Lukshn- 
manjiy 1 Bom., H. C. R., 77. 

* Mahomed Shumsool v. SheivuJcram, L. R., 3 I. A., 7. 

** Hurp^irshad v. Sheo Dyal, L. R., 3 I. A., 258. 

’ I. L R., 7 AH., 163. 

® Cossinath Rysack v. Purrnosoonderry, 2 5[orley’s Big. 198. 

* Teencowrie Chatterji y, Dinonafh Banerjee, 3 Vf. R., 49 ; Verihafa Rama Rao v. Venkata 
Suriya Rao, I. L. R., 2 5[ad., 333. 

Pertab Naruin Singh v. Maharanee Suhhan Koer, I. L. R., 3 Cal., (P. C.) G20; (S. C.) 1 
C. L. R., 113. 
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to be considered. But the meaning to be attached to tlicm may be affected 
by suri'ounding circumstances, and Avliere this is the case, these circumstances 
must be regarded.^ It is not necessary that technical words should be used. 
But if the law has attached to particular words a particular meaning, or to a 
])articular dis])o.sition a particular effect, it is to be assumed that the testator, in 
the dispositions which he has made, had regard to that meaning or that effect.* 
8o by Hindu law as under the English law and Indian Statutory Law if a devise 
of an estate be made in general terms without express words of inheritance it 
will in the absence of a conflicting context carry the whole interest of the testa- 
tor.^ In construing wills with bequests to Hindu females, the Courts (not only 
under Hindu law but under the Statutory law, as we shall see,) have thought it 
right to take into consideration what are known to be the ordinary notions and 
wishes of Hindus with respect to the devolution of property, it being assumed 
that a Hindu generally desires that an estate, especially if it bo ancestial, 
sbould be letained in the family. Aceordingly it may be taken ns an estab- 
lished rule that, in tlio absence of express words showing such an intention, 
a devise to a female does not confer an estate of inheritance but carries only 
a life estate or a widow’s estate as understood by Hindu law.* 

To the cbi.sses of wills to wliicli I have referred, one might add another 
class, viz., wills in the construction of which the Courts arc to be guided by 
justice and good conscience under the Regulations.^ This class is ncces- 
arily limited. 

The extent of the testamenfary )>owcr of Hindus whether subject to the 
oidinary Hindu law oi- to the statntoiy law will he considered hereafter. 


* Srvrmulfi/ Six^rjremoneij Doftseo v. MtiUirf.-, G M. I. A., 5i>0, pm* Turner, b. J. 

Ibid. 

'* Tnyorn v. Ta-jore, 9 IJ. L. U., p. 39-3 ; ludiiiu Suoees.sion Act, .s. 82. 

* Kooiijbchari Dhur v. P}rmrh(uid Jhttl, I. b. Ib, 5 Cul.. fi84; Muhnncti Shnm.<o»^l v. S/.eicu. 

knitii, L. ]{. 3 b p. M-; S. C. 11 Ib b. lb, 22G ; Ulralai v. Lakshmihai, 1. b. lb, 11 Horn., 579 ; 
sec Prnsuinio Cnnmar v. Tarmcknnlh Sirknr, lO li. ]>. lb, 207; Fanclwo /Wee v. 

Troylncko Mohinc!/ Ih..-<er, [. L. K., lu Cub, 312. See s. S2 of (bo Indian Succession Act. 

See Iteg. Ill (Hen.) of 1/93, a. 21 ; Kei'. II (Mad.) 1S92, s. IS,- v. PenosY, 12 H. 

b. lb, 71. Ahrahdin v. Abrnktim, 9 M. I A., 19r>, si'e p. 239. 
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LECTURE IT. 

HISTORY OF THE HINDU WILL. 

Testamentary Power among Hindus — Growth and Early History of Hindu Wills— Q«asi testa- 
mentary character of the faculty of adoption — Example of Englishmen making wills 
among Hindus — Influence of Brahmins — Jurisdiction of Supreme Court as to probate of 
Hindu wills — Early practice of the Courts as to probate — Bibee Muttra’s case — Influence 
of English Courts and lawyers — Example of Mahomedan Testators among Hindus — Hindu 
Wills, whether of foreign origin — Earliest existing Hindu Will — Earliest reported cases as 
to Hindu AVills— Nudiya Rajah’s case— Establishment of validity of Hindu Wills in 
Bengal— Early recognition of Hindu Wills by Legislature — Establishment of validity of 
Hindu Wills in Madras— Early recognition of Hindu Wills by Legislature in Madras- 
Establishment of validity of Hindu Wills in Bombay— Declaration of Judicial Committee 
of Privy Council as to general recognition of testamentary power among Hindus. 

The law relating to the Wills' of Hindus, as I have said, is of comparatively 
modern origin. Mr. Montriou in the Introduction to his treatise on the Hindu 
will of Beno*al has remarked that the Dharma or infallible rules and schemes of 

O 

conduct of Hinduism fully regulate posthumous devolution and succession both 
proprietory and personal, but no express or literal prohibitory enactments in regard 
to posthumous disposition such as grew up in the civil law and such as ai’O 
promulgated in the Koran and other systems are found in the Hindu Code, 
yet neither in word or spirit do the shasters sanction or contemplate unrestricted 
testamentary or posthumous disposition.^ 

A reference to the origin of the Hindu joint family and to the history 
of the various steps by which the modern rules relating to inheritance and .suc- 
cession and to partition and alienation of property among Hindus have been 
established will show that the right to dispose of property by will is a very 
considerable departure from the principle underlying the joint Hindu family. 
“In tracing society” says Mr. Majme^ “backwards to its cradle, one of tljc 
earliest if not the earliest unit, is the patriarchal family.” In India from tlio 
patriarchal family, which he describes, with its despotic head claiming to be 
entitled to take possession of, and appropriate the earnings not onl3^ of himself 
but of his wife and children, emerged the earl}'" joint Hindu family presided over 
by the eldest son, or by one chosen from among tlie sons of the ancestor, as head 
of the family, all members originally being equally interested in the property 
and its administration, and no member being competent to sell or give away any 

See Vallinayaffam v. Pachchej 1 Mad., H. C. R.> 32G. 

® Hindu Law, § 205. 
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portioii of tlic family property, except in case of distress or for the performance of 
religious dutiosd When tlie family extended, each meraher so long as the family 
kept togotlier naturally regarded himself as having a vested interest in the joint 
proj)ei ty, and it is not surpi-ising, therefore, to find Hindu lawyers treating the 
joint family p?’operty as a fund for the maintenance of the members of the family. 
This simple form of the joint family was more adapted to a purely pastoral 
or agieiiltiiral community dependent for the most part on the products of the 
soil, than to a community wltieh had begun to apply itself to commei’ce and other 
modes of industry, and gradually, as the society emerged from its more primitive 
condition, we find that serious encroachments were made upon it. 

In the early stage of Hindu society a right to a])pro])riate what is called 
self-acquired property did not exist. But “ when,” ns I^Ir. Mayne- remarks” the 
joint family arose, self-aerpiisition became possible but was gradual in its rise. 

Idle the family lived together in a single house supported by the produce of the 
common land there could he no room for separate acquisition. The labour of 
all went to the common stock and if one possessed any special aptitude for making 
clothes or implements of liusbandry bis skill was exercised for the common 
benefit and was rewarded by a similar interchange of good offices, or by the 
improvement of the family property and the increased comfort of the family 
liome. But as civilization advanced and commerce arose new modes of industry 
■uerc discovered wliioli had no application to tl»c joint propertv. As the family 
bad only a claim upon its members for tlieir assistance in the cultivation of the 
land and the ordinary labours of ilic household they could not compel the exertion 
of any special forms of skill unless it was to meet with a special reward. It was 
recognised that a member who chose to abandon his claims upon the family 
property miglit do so and thenceforward pursue bis own siiccial occupation 
for Ins own exclusive profit.^ But it might be for the advantage of all to keep 

the specially gifted membcr.s in 11)0 community by allowing him to retain for 

himself the fruits of his special industry. On the otlier band an injury would 
be done to the family if while living at its expense be did not contribute bis fair 
share of labour to its support or if bo used any appreciable portion of the 

family property for the purpose of producing that wliieli be afterwards claimed 
as exdusivoly bis own. TIio doctrine of self-acquired property spruu. fr 
a dcsii-o to reconcile those conflictint' interests.”^ 

The rocognitiou of the title to Llf-acqnired property .-as the first i.nportant 
step towards 1,0 disintegration of the joint family. The csseneo of tho title 
ons.sts m the ,,roporty having been acquired hy tho agency of the individual 

"» »' Wo,,,,,, 

spu.l „[ ctopmo .„,o, ao« bogn. t, 

’ Big. ‘155. 2 Big, 189. 

^ UukIu Law, § 215. 
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no application to the family property, and thus the tie which hound the family, 
became gradually weaker. Those who were able by their individual exertions 
to add more rapidly than the other members of the family to the family stock 
soon sought to secure the fruits of his laboiu-s to themselves and their o-^m 
descendants by separating from his less able or less enterprising coparceners. 
In this way the right to claim a partition of the family property came to be 
recognised, and, largely fostered as it seems to have been by the influence of the 
Brahmins, was finally established on the present basis. 

A much wider departure from the original conception of the joint family, 
than the establishment of the right of partition was the subsequent establish- 
ment of the i*ight to dispose of the family property mter vivos. That right 
being established, it was no great step to the assertion and subsequent mainten- 
ance of the right to interfere by will ■v\ith the ordinary devolution property 
after death. 

Although the idea of testation is admittedly contrary to the spii-it of the 
early joint Hindu family, yet we have in the ancient Hindu doctrine of adoption 
an element which may be viewed as to some extent testamentary in its character. 
The power or faculty of adoption is an institution by which the ordinary coui’se 
of descent is inteiTupted. The husband by giving his ^yi^e power to adopt a 
son after his death clearly gives her power to interfere with the devolution of the 
family estate by diverting it into a totally different family. But while this is so, 
it must be borne in mind that the object of the husband in giving his mfe a 
power to adopt is not disruption of the line of descent but, by a fictitious creation 
of blood relationship, to cause a continuation of the line. 

It seems to be taken for granted that the px’actice amongst Hindus of 
making wills first originated in the Presidency tovns, and from this circumstance 
many have supposed that the Hindu Will owes its origin to the example of 
Englishmen or to the influence of European la-uyers in the Coui*ts established 
in India by the English. 

When wills fiz^st began to be made by Hindus it is impossible to say with 
certainty. Mr. Mayne says, “ there can be no doubt that from the earliest 
period of our acquaintance -with India are to be found traces of a struggling 
towards testamentary power, often checked but constantly renewed, and he 
expresses his opinion that the true origin of the testamentary power is to be 
sought for in the influence of the Brahmins, w’ho were especially strong in 
Bengal. The working of this influence is thus described by Mr. Ma^me : “ The 
moral law as promulgated by Manu might be described as a law of gifts to 
Brahmins. Every step of a man’s life from his birth to his death I’equired 
gifts to Brahmins. Every sin which be committed might be expiated by 
gifts to Brahmins. The huge endowments for religious pui'poses which are 


^ ilayiie’s Hindu Law, § 367. 
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fomid in every part of Incli.a show that those preeepts were not a dead letter. 
Kvery day’s experience of present Indian life shows the practical belief in the 
ehicaey of sucli ^ifts. Naturally every rule of law which threw an impediment in 
their way would 1)0 swept aside as far as possible. And, when we remember 
tliat the Hralimiu was tlie Kins^’s minister in his Cabinet, the King’s judge 
in liis Court, it is obvious that it was a mere question of the means that would 
be adopted to secure the end. Even the eni’lier ■\^Titers had led the way by 
mingling pious gifts with the necessary purposes which would justify an aliena- 
tion of family pi'opertyd It was a further step to emancipate the holder of 
the estate from all control whatever. This was effected in Bengal by the 
doctrine that a father was absolute owner of the property and by its further 
extension that every collateral member held his share as tenant in common and 
not as joint tenant. The favour shown to women, who were always the pets of 
priesthood, by allowing them to inherit and to enforce partition in an undivided 
family seems to me an additional stage in the same direction. Tl»e validity 
attril)uted to d(‘athbed gift.s for religious objects which gradually ripened into 
a com])letc system of devise completed the downfall of the Common Law of 
proper!}' in Tndia.”^ 

“It is obvious” 'Mv. ^faync in another passage'^ says “ a man is never more 

disposed to pious generosity than in his last days when the aiiproach of death fur- 
nishes him with the strongest motives for investing in the next world that wealth 
which ho can no longer enjoy in the ])resent. The aeuteness of the Brahmin would 
have readily discovered and utilized this fact.” Tlie same learned author iroes on 
to draw attention to the remarbahlo fact, Avliieh had already been ])ointed out 
by Sir Thomas Strange ill 1812 as to wills made by Hindus in ^Madras, that in 
tlie earliest wills of wliicb we bave any knowledge, enormous sums are bestowed 
for religious or superstitious pui’poses. 

Wlietlier or not we are to look to the influence exorcised bv the Brabmins 

* 

for the actual origin of Hindu wills, as suggested by :Mr. ^Mnyne, tliero can be no 
doubt thill tlic s( riif;'glc for trstilinciitiiij power rcceivril very coiisiderablo support 
from tlio ffralimins. 

Altliougli it may bo (liat tlio cxamiilo and iiifliience of Euglisbimm aiul 
Western lawyers bave done mneb to liasten the growth of tlie lllndn will 
it is iierliaps too miieli to say llial to these eirenmstanees the llindn will 
owes its origin. So far as the Conrts are eoiieerned it must be borne in mind that 
riindiis were not snhjeet to the jneisdietion of the .Mayor's Courts whieh wero 
established at Fort William, iMailras ami liomhay in and iigain re-established 
in 175:], with .some alterations. The .Mayor’s Court nt Fort William was in 1774 
succeeded by the Supreme Court. At .Madras and Bombay the iMavor's ColU'ts 

' 2 Dig. 9r», Mitnk., 1, § 28, Dayii Bhagn, XI, 1, § C3. » Ibid, 3GS. 

^ Mayno’a iliudu Law, § 238. 
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existed till 1797 when they were abolished and Recorder’s Courts established in 
their place under 37 Geo. Ill, c. 142. The Recorder’s Coiu’ts in Madi’as and 
Bombay were respectively abolished in 1800^ and 18232 to make way for the 
establishment there of the Supreme Courts. It was indeed the practice in tlie 
Mayor’s Courts to grant probates of Hindu wills, but the practice was far from 
uniform. In Bihee Muttra s case^ Avhich was decided in 1832, a question arose as 
to whether the Supreme Court at Fort W^illiam had jurisdiction to grant pi’obate 
of the wills of Hindus, and an enquii'y was instituted as to what the previous 
practice had been. The result of that enquiry is instructive as it indirectly gives 
some idea as to what extent at that time the custom amono- Hindus of makino* 

O O 

wills had gro^vn. 

It appeared that, at Fort William, from 1775, or from the time of the 
establishment of the Supreme Court to 1782 about 200 px'obates of the nulls 
of Hindus and Mahomedans had been granted, but from 1782 to 1804 there 
had been a total cessation. From 1804 to 1816 only six were granted but from 
the latter date to 1832 about 230 probates and administrations had been issued. 

At Madras, it appeared that in the Mayor’s Court a practice of granting 
probate in respect of the Wills of Hindus had sprung up and was followed 
in the Recorder’s Court,* but the practice ceased after the establishment of the 
Supreme Court and was not revived till shortly before 1812. ^ In Sir Thomas 
Strange’s Hindu Law, published in 1830, Vol. II, 417 — 427 the opinions of the 
Pundits of Bellary, Madras, Mussullpatan, Chittoan, Chingleput and Vizagapatam 
are given each upon a different case. In each case the power of a Hindu to 
make a will seems to have been admitted or assumed so far at least as it 
might not be contrary to the shasters. 

In Bombay, the practice apparently underwent the same vicissitudes as in 
Bengal.^ 

In 1775, Hyde, J., doubted whether the ecclesiastical jurisdiction could extend 
to any but Christians. In 1776, Impey, C. J. and Chambers, J. in the case of 
Ex parte Commula^'^ doubted, and took time to consider, whether administration 
of the goods of a Hindu could ever be granted, but they afterwards decided that 
administration should be granted, but that the administrator should be bound 
to administer according to the Hindu customs. In 1778, Impey, C. J. said. “ I 
was at first against granting any administrations to Hindus thinking it would 

> Geo. Ill, 79. 

3 4 Geo. IT, c. 71. 

^ Morton’s Ecp. by Montrion, p. 191. 

1 Str., p. 267. 

* 2 Str., p. 267 ; Chellammal v. Oarrow, 2 Str. Notes of Cases, p 1. 

® See In the goods of Behee Muttra, Morton’s Reports by Montriou, p. 193. 

’ Morton’s Rep. by Montrion, p. 1. 
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crenfo confusion * * I acceded to the opinions of others of the Judges 

('bcninistre and IT3'de, JJ.) and agreed that administration miglit he gi’auted 
to Hindus under tlie descri])tion of Britisli subjects.”^ 

Tn 1791 the Court, u liich consisted of Chambers, C. J., Hyde and Dunkin, JJ., 
unanimousl)’ refused to gn’ant probate of the 'Will of a Mahomedan observing 
that since Stat. 21, Gee. Ill, c. 70 liad andved in the countiy it had been 
iTsolved tliat tlie statute "was a prohibition against gi’anting probate of the Wills 
of Hindus or iMahomedans, and tliat since that time it liad never been done.® 

It was not till lS->2 that tlie practice at Fort William was finallj' settled. In 
that year the Court (Russell, C. J. and Franks, J., and R^'an, J., dissenting) held 
that it liad power to grant jirobatc in respect of the Wills of Hindus^ and 
from tliat time probates of such Wills were constantly gi’antcd. 

If we arc to judge by the manner in wliich the Courts up to comparatively 
recent times dealt with the wills of Hindus Avhich came before them, we shall 
certainly not be justified in saying that in the making of wills much direct en- 
couragement was given to Hindus by the Courts. So far as the Supreme Courts 
are concerned we must bear in mind tliat on all (jucstions of Hindu law the Judges 
professed to follow the opinions of the Pundits attached to their Courts whom 
they were bound by law to consult, and of the Judges of the Sadder Court. Tins 

circumstance, taken with the fact tliat in Bengal from 1791 to 1832 the Courtg 

actually refused to admit the wills of Hindus to probate, and tliat in the other presi- 
dencies, there was also a period when the jiracticc of granting probate was sus- 
pended, is against the view that the growth of the Hindu will owed much to tho 
judges of the influence of tlie Supreme Court, or of the English lawyers practising 
before them. Bo the)* as it nia^', Hindus in the Presidenc}' towns have liad, for 
upwards of a century at least, and it may be for a mueli longer period, an 
opportunity of being more or less familiar Avith the ideas and forms of English 
te.stamentary dispositions. That they liavo borrowed much of tlio teeliiiical 
Icgul language and forms peeuliar to English wills and English dispositions of 
property is evidenced hy many of tho earlier wills of which a i-ceord has been 
preserved, and it is impossible to say that they may not also have nhsorhed 
some of tho ideas and modes of testation imported from England hy tho British 
settler.' It may be ahso that ns the Iliudus nndoublediv in later times homnved 
much of the language and forms from the English sottlm-, they had already imi- 

i-oe P- 3- I’mlor tl.o Royal Charter granted in 

E-G a 1 the common law and statnto law at that tin.c extant in Kngla.ul was intw.dnoed into 

tlm Indmn 1 ro.snloncies-Soe Morloy's Adnunistration of Justice, p, 7; Clarke's Rules and 

Orders of tho Supremo Court, Prof. j). 4. 

In the goods of Uadjee Mnstapha, Jlortoii, p. 74. 
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tated tlieir Mahomedan brethren in the matter of making wills, and that wills 
were not unknown to them long previous to the advent of the English. 

In the case of Kumara Asima Krishna Deh v. Kuinara Kurnara Krishna Deh^^ 
Markby, J., in 1868, collected the reported cases as to wills or so-called wills 
in Bengal, and, from the number of such cases which he was able to find, 
he concluded that up to that time the cases of genuine wills outside Cal- 
cutta were extremely rare. He seems, however, to have considerably under- 
estimated the amount of litigation which had taken place in respect of the 
wills of Hindus. As to the wills of Hindus in Calcutta itself, he was of opinion 
that such mils in any but the simplest form, were of undoubtedly English 
origin, in the sense that the Hindus in Calcutta had learned from the English 
the habit of making wills. It cannot be denied by any one ■who has practised as 
a lawyer, or had to administer the law, in the Presidency towns, that Hindus 
in the making of "wills have, as I have already stated, learned much from the 
example of Englishmen, but I do not understand Markby, J. to mean that the 
real origin of the Hindu will is necessarily traceable to the example of Europeans. 
He says : “ The usage (of making wills) in Calcutta is not a Hindu usage but 
an English usage adopted by Hindus. Not that even in Calcutta, have I any 
reason to suppose, that such wills as are now under consideration are common. 
I believe that they are of very recent origin and probably owe their existence 
to some discussions which have taken place in this Court and in the Privy 
Council which have been misunderstood. That they will become common 
if the testamentary capacity is affirmed to that extent I think not unlikely.” 
That in 1868 it should have been found that Hindu wills were still rare, 
or that the more complicated Hindu wills showed evident signs of having 
borrowed English forms or usages, does not gTeatly assist the solution of the 
question of the origin of Hindu wills. In the opinion of Mr. Justice A. Gr. 
Maepherson the custom of making wills prevailed among Hindus quite in- 
dependently of any decisions of the Courts, or any intervention of English 
lawyers.2 . It appears too that Hindu wills were recognised at Pondicherry by 
the Prench from the commencement of French rule in that settlement,^ 

The earliest known existing Hindu -will is that of one Omichand. It is 
dated 1758.^ The first reported case in which a Hindu yviW was recognised by 
the English Courts was that of Munnoolall v. Gopee decided in 1786. The 

next case is that Kussick Ball Butt v. Ghoiton Churn Butt^^ decided in 1789. In 

" 2 B. L. R., (0. C. I.), 11. 

* KrisKnaramani Basi v. Ananda Krishna Bose, 4 B. L. K., 0. C. p. 288. 

® Montriou’s Hindu Will, Iv. 

* The Will is set out in Montriou’s Hindu Will, p. 9. 

* Montriou, H. L. Cas., p. 290. 

® Montriou, H. L. Cas., p. 304. 
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tliiil ffiM' I Ilf « li() was possessed of both ancestral and self-acquired pro- 

perty. devised (lie whole of his property to his two younger sous to the exclusion 
of the two elder .sons, one of whom contested the will, which was, however, after 
reference to the pundits, declared to be valid. The case of the Nadiya Rajah which 
was decided in 1792‘ has been treated by Mr. Colebroko and others as an autho- 
rity that a Hindu father has power to make an actual disposition of propeidy by 
will, even contrary to the injunctions of the law, hut the instrument which 
(he Court had to consider in that case was not a will but a deed of gift accom- 
jianicd by actual delivery of possession. This appears to be clear from the docu- 
ment itself and by the steps taken by the Rajah to give it full effect.* The next 
cases were those of Jdm/ (7, ion/ Addic v. KUionj Dnssci,^ and OnjJc Moliun Deb 
v. ,s,re Ibijrri.shin DelA decided in 1791 and 1800 respectively. In the latter 
case the testator, who had a natural horn son and an adopted son adopted 
before the birtli of the other, bequeathed an ancestral talnq to the adopted son 
and his four brothers, thus excluding his natural born son from all interest. 
His right to do so was not questioned by either party to the suit. The decree 
tlicreforo recognised the riglit of a Hindu to dispo.so by will of all manner 
of property.'' In 18u8 the will of Nemy Churn JIulliek was contested in tho 
Supremo Court and the decree “declared that by the Hindu Law Nemy Churn 
Mulliek deceased might and could disimse by will of all his property as 
well moveable as immoveable and as well ancestral as otherwise.”® There was 
an ap])cal to the King in Council and the decree was afli)'med, tho validity of 
the will not being, however, que.s(ioned on tho appeal.’ Tho brother of Nemy 
Churn iMulliek died i.ossossed of a very large property, ancestral and self-acquired 
immoveable and moveable, and although ho left a will by which ho almost 
completely disinherited hi.s .son, tho case was not brought into Court tho 

disiidierited son apparently being satisfied that any attempt to act aside his 
father’s will, must fail.’ 

In 1809 t^vo cases were heard by the Sttpreme Court in which tho wills 
of Sobatmn Hysaek and Mudun Mohun Rysaek were eo, Rested!' and after a 
protracted litigation a final decree was made by tho Privy Council in 1825. 

‘ Eshanchund Rai v. Ei^lmrchund Roi, 1 Select Kop. 2. 

" See Sironmni’s Commentary on IJimiu Law, pp. 198, 199. 

® Montrion, II. L. Cases, p. 371. 

^ Ibid, p. 381. 

* See F. Slacn., 350, 7. 

« F. Slacn., p. 3-10 ; Montriou’s Ifindu Will i> S3 

Select Itep., p. 29. ’ ' £'<'h<h.ar«,n Raf. 3 

’ 1 Knapp. 1 15. See Moiitriou's K. L. Cnso.s, p. . 17 G, 


F Macn., p. 350. Tl,o will is sot out in 5r„ntrinu'a Ui.n,„ Will p If, 
Hio wills are set out in Jlontriou's UimUi Will, pp. 
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The main question on appeal was as to the extent of power or control of a Hindu 
widow over the moveable or immoveable proj^erty of her deceeased liusband.* 
In 1812, in a case referred by the Sudder Court of Bengal, the pundits, who 
were consulted, gave their opinion that altliough there were no texts in whicli 
the case of a bequest was expressly meidtorious, yet the same rule applied to 
bequests as to gifts, and that every person who had authority while in health 
to transfer property to another had the same authority to bequeath it.^ 

Finally, in 1831, upon a reference made by the Judges of the Supreme Court 
who had differed in opinion, the Sudder Court returned a certificate in which they 
said that in the province of Bengal a Hindu who has sons, can without the consent 
of his sons “by will prevent, alter or affect their succession to such (immoveable 
ancestral) property.”^ From that time it may be taken as beyond dispute that 
in Bengal a man who is absolute owner of property might dispose of it by will 
as he pleased, whether it were ancestral or not.^ 

I have already referred to Regulations XI of 1793, XXXVII of 1793 and 
V of 1799 to show that the existence of wills of Hindus had long been re- 
cognised in Bengal by the legislature.^ 

In the Madinas Presidency the validity of Hindu ^vills was not fully recog- 
nised till somewhat later. The first reported case in Madras appears to be that 
of Verapermall Fillay v. Narrain Ptllay, decided in 1801 in the Recorder’s Court, ^ 
but there the question as to the competency of a Hindu to make a testamentary 
disposition of his property was not touched upon at the hearing, the will in that 
case being treated by all parties for the purposes of the suit as a direction in 
wi'iting to adopt. Sir Thomas Strange, who was then Recorder, speaks of a 
disposition by will as being unknown to the Hindu, and not to be defended 
in the Courts. We have seen, however, that in the Mayor’s Court and afterwards 
in the Recorder’s Court a practice, as in Bengal, had already sprung up of grant- 
ing probates of will in case of Hindus, but that this practice was discontinued by 
the Supreme Court.'^ In 1812 the. question as to the validity of a will by a 
Hindu was raised in an equity suit. The Coui*t doubted whether a Hindu could 
make a will at all, but was of opinion that he could not do so in the case of undi- 
vided property. The bill was accordingly dismissed, but a re-hearing was after- 
wards allowed in order to see whether it might not be sustainable to the extent 
of the testator’s share, or with regal'd to such portion of it as had been acquired 

^ Montrioii’s Hindu Will, p. 10-1. 

^ Sreenarain Rai v. Bhya Jha, 2 Select Rep., New Edn. 29, p. 37. 

® Doe D. Juggomohun Roy v. S. 3/. Neemoo Dossee, Morton^s Decisions, p. 90. 

^ Nagalutchmee Uinmal v. Oopoo Nadaraja Chettyj 6 M. I. A., p. 344 per Lord Kingsdown. 

* See supra, pp. 7 — 9. 

• Mad. Notes of cases, p. 78. 

’ 1 Str. H. L., 2G7. 
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liy liimsclf. ])ut the opinion of flip (Viirt was not finally taken iipou that more 
restricted view of the subject.^ 

Wliilo Sir Thomas Strange sat in the Supreme Court, he has told us, the 
validity of a Hindu will in Madras had not been decided in that Court, but 
sliortly after his retirement a case occurred in which a will in respect of self- 
acrpiired property was held to be valid.^ In upholding the particular bequests 
in the will the Court appeared to have proceeded by analog}' to what they 
considered to be the Hindu law regulating gifts inter vivos. Since that case it 
floes not appear to have been doubted tliat a Hindu in the Madras Presidency 
niigltt dispose of property by will> It was apparently the only case in the 
Supreme Court upon the question of the extent to which the power of the 
disj)osal by will could he cxei-ciscd.^ The question, however, was considered 
from time to time in tlie Siidder Court, In a case referred to in the report of 
the case of VaUinfnfnijam v. ]'arhrhf‘ an having been instituted in 1823*^ it was 
held, with respect to ancestral property, that a Hindu was not competent to 
dispose of the whole of such property so as to deprive an elder brother of his 
regular legal siieeession, and in another case, instituted in the following year 
and refei’i’C’d to in the same report, the Court expressed an opinion that a 
man is authorized to dispose of no property by will, which under the same law 
he could not have alienated during his lifetime by any other instrument. lu 
no case, however, before the Sadder Court was tlio question of the extent of 
validity of Hindu will s actually determined. 

In 1821), Regulation V (Mad.) of tliat year was passed repealing s. XVI, 
cl. 2 of Regulation III of 1802 so fac as it ai)pliocI to Hiiulus.7 It recited that 
wills arc instriimcnis unknown and have boon made so as to bo repugnant 
to tlio Hindu law, according to the authorities within the several province of 
the Madras Government, and by s. 4 it directed that wills left by Hindus should 
have no legal force whatever, except so far as their contents might bo in con- 
formity with the provisions of the Hindu Law according to the authorities 
prevalent in the respective provinces in the Madras Prekicney. The Coiu-t 
seems to have considered that the olTeet of the Regulation was to make wills 
wholly inoperative, for in a case« referred to in argument before the Privy 


263. 


' 1 Sfcr. 267-8. Sco 2 Str. 117—225, -135, 137, 139, 111, 452 
^ 1 Str 268. 

» Sec P. Nura,„.,vami Chelli v. P. A, u„« Chclla Chetli, 1 Mad. U. C. R., p. 330 ; 1 Str., 


Soo Vallinai/agam v. Pachche, 1 Mad. U. C. R., n 336 
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Ibid, p. 336. 

Sco supra, p. 9. 

Decisions, Sudder Adalat, Mad , p. 27. 
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Council in the case of Nagalutchmee Ummal v. Gopoo Nadaraja Chetty^ it was 
held that a will devising* ancestral property was a nullity. 

The case of Nagalutchmee TImmal v. Gopoo Nadaraja Chefty was decided by 
the Sudder Coui*t in 1851. There too it was argued before the Sudder Court 
that the effect of Reg. V of 1829 was to make the will and codicil altoo’ether 

O 

void. The suit was by the Avidow to recover her husband’s estate which was 
both ancestral and self-acquired. She claimed it as heir upon the ground, 
amongst others, that her late husband was wholely incompetent to dispose of 
the property by will. The defendants insisted that the widow’s title as heir-at- 
law was displaced by the will and codicil by which they had been appointed 
executors and managers. The Avill after making provision for the maintenance 
and residence of the testator’s wife and daughters and certain other female rela- 
tives and giving certain bequests, gave the rest of the property to various religi- 
ous and charitable institutions. It also provided that if the wife, who was then 
pregnant, were delivered of a son, the estate should revert to him on his coming 
of age, but if a daughter were born, the same provision was to be made for her 
as for his other daughters. The testator had left no male issue, and his ^vido^y 
was delivei*ed of a girl. The will was found to have been duly executed, but the 
widow set up a verbal power from her husband to adopt a son, of which, however, 
no mention was made either in the -will or codicil. 

Before finally deciding the suit the Judges consulted the pundits of the 
Sudder Court as to whether the will was valid, and 2ndly, whether assuming 
that the deceased had given his wife verbal instructions to adopt a son in the 
event of her bearing a daughter, her compliance with the instructions would 
operate to invalidate the will. The following answer was given by the pundits : 
“ The will referred to in the question is valid under Hindu Law, the testator 
having thereby bequeathed a portion of his estate for the maintenance of his 
wife and other members of his family whom he was bound to protect, and directed 
the remainder to be appropriated to charitable purposes in the event of his Avife 
who was then pregnant not being delivered of a son. If the testator had really 
given his wife verbal instructions to adopt a son in the event of her not bearing 
male issue her compliance with those instructions would invalidate the will 
according to Hindu Law, it being incompetent for the testator, who authorized 
the adoption of a son, to alienate the whole of his estate and thereby injure 
the means of maintenance of his would-be heir.” The Chief Judge found against 
the power of adoption and decided in favour of the will. On appeal the Sudder 
Court aflBrmed his decision. In their judgment they say : “ The Court have 
referred to all the authorities quoted by the appellant in support of this position 
(that the will was illegal because the widow was the person to whom the 
law gives the estate) and found that although the opinions regarding wills of 

" 6 M. I. A., p.336. 
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Hindns ‘generally are cotiflicting*, yet tlio majority of tliem arc against the 
argument of the appellant. It is unnece.ssary to cite all the o])inious given on 
the subject, and the Court will content itself by referring to the case of 
J^funfoonoo MuUick v. Eamffopal ^[llJIIck (1 Morlcy’s Dig., p. 39, IS^o. 3) in which 
it was held tliat a Hindu might and could dispose by will of all his property, 
moveable and immoveable, and as well ancestral as otherwise, and this decision 
Avas aflirmcd on appeal by the Privy Council. 

‘‘ Que.stions, however, regarding the legality of the Avill now under dis- 
cus.sion were refei’red to the law officers of the Court to Avhom the legislature 
have assigned the duty of declaring the law in such matters, and they distinctly 
stated tlieir opinion that it is a valid and good instrument. The argument there- 
fore of the appellant that it is not recognizable under the provisions of Reg. 
V of 1829 cannot be sustained.” 


The case was afterwards fully argued before the Privy Council and the 
decision of tlic Sudder Court was affirmed. The Pi-ivy Council, however, did not 
express any opinion upon the general question as to the right to dispose by 
Avill being co-extensive with the right of disposal by act infer vivos. In 
their judgment their Lordships said^ “ It must be allowed that in the 
ancient Hindu law, as it was undci‘.stood through the whole of Hindostan, testa- 
mentary in.strumcnts, in the .sense affixed by English lawyers to that expression, 
Avere unknoAAm ; and it is stated by a AATiter of authority (.^ir Thomas Strange) 

i lan^ua^e has no terms to express A\liat Ave mean by a Avill. 
But it docs not necessarily h)II()w, that A\'hat in effect, though not in form, are 
testamentary instruments, Avhich arc oidy to come into operation and affect 
property after the death of tlio maker of the instrument, Avere cquallv unknoAA'n. 
HoAAmver tliis may be, the .strictness of the ancient Iuav has long since been 
relaxed, and tlirougliout Bengal a man who is the absolute owner of property 
may now dispose of it by will as he pleases, whether it bo anoestral or not. 
This point was resolved several ycai-s ago hy the conenrrence of all the Judieial 
authorities iu Calcutta, as well of the Supremo as of the Sudder Court.» No 
doubt the law of Madras differs in some respects, and amongst others, with 
respect to wills, from that of Bengal. But even in Madras H is settled that 
a will of property, not ancestral, may be good ; a decision to this effect has been 
recognised and acted upon hy the Judicial Committee,* and indeed, the rule of 
law to that extent is not disputed in tliis case. 

If, then, tlic will does not affect ancestral proportv, it must be, not because 

an owner of property hy the Madras law eannot make a will, but beeausc by 
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some peculiarity of ancestral property, it is witliclrawn from the testamentary 
power. 

It was very ingeniously argued by the respondents’ Counsel, that in all 
cases where a man is able to dispose of his property by act infer vicos, he may 
do so by will ; that he cannot do so when he has a son, because the son, im- 
mediately on his birth, becomes coparcener with the father; that the objection 
to bequeathing ancestral property is founded on the Hindu notion of an un- 
divided family ; but that when there are no males in the family, the libei-ty of 
bequeathing is unlimited. 

It is not necessary for their Lordships to lay down so broad a proposition ; 
they think it safer to confine themselves to the particular case before them. 
Under the cii’cumstances of the testator’s family, when he made his will and 
codicil, and having regard to the instruments themselves, the Pundits, to 
whom this question was properly referred by the Coui-t— the Pundits of the 
Sudder Dewawny Adawlut, have declared their opinion, that these instruments 
are sufficient to dispose of ancestral estate ; that opinion has been aflirmed by 
two Judges successively, of whom it is but justice to say that they appear to 
have examined the subject very carefully, and, after much consideration, to 
have pronounced very satisfactory judgments, though in one or two incidental 

observations which have fallen from them, their Lordships may not entirely 
concur.” 

In the case of ValUnayagam Fillai v. Pachclie^ which was decided in 1863 by 
the Supreme Coui^; at Madras all the previous authoi-ities were discussed. Prom 
the judgment it would appear that the Sudder Coui't in more than one case 
refused to follow not only theii* own decision in 1851 in the case of Nagalutchunee 
Ummal v. Gopoo Nadaraja Chetti, but the decision of the Privy Council in 1856 
affirming it. In one of the cases decided in 1861, which was said to be exactly 
similar to that of Nagalutchmee v. Gopoo Nadaraja Chetti^ it appeared that their 
sole gi'ound was the retractation by the pundits of their former opinion. The fol- 
lowing is repoi*ted to have been theii- judgment. “ We reject this appeal. The 
Privy Council go wholly upon the opinion of the pundits which they (the pundits) 
have since retracted on the difference being pointed out to them between aliena- 
tion in the party’s lifetime and testamentary disposition by mil to take effect 
after death.” In the case, however, of ValUnayagam Filial v. Fachche^ the Court 
again established the right of a Hindu according to the Hindu Law prevailing in 
Madras to make a will disposing of his property after death, whether the pro- 
perty be ancestral or self-acquired, and the power, it was of opinion, was co-exten- 
sive with the independent right of alienation inter vivos. “ It is not necessary ” 
said Scotlend, C. J. by whom the judgment of the Court was delivered “ for us to 

" 1 Mad., H. C. R.., p. 326. a ^ jiad., H. C. R., 326. 

* ScQ the note of the case at p. 33. 
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consider nncl lay down any genera! rule as to ho\v far, or under wliat circum- 
stances tlie law ^ives to a Hindu the power of disposal by Anil. But Ave may 
obsei’A'e that now that the legal I’ight to make a Avill is settled, there seems 
to be nothing in principle or reason opposed to the exercise of the poAver being 
allowed co-extensiA'cly (as stated in some cases and forcibly \irged in 
chmee Jlrnmal v. Gopoo Nadarajn Chetti) Avith the independent right of gift 
or otlier disposal by act inter vivos Avhicli, bj' laAA* or established usage or custom 
liaA'iug the force of laAv, a Hindu now possesses in Madras. To this extent the 
power of disposition, can I'easonably be considered to be in conformity Avith the 
icspectiA'c proprietary rights of the possessors of property and of heirs and 
coparceners as proA’ided and secured by the proAusions of the Hindu Iuaa'.” 

As to the Bom])ay Presidency it is more difficult to say Avhen testamentary 
fower was first judicially recognised. Sir Thomas Strange in his treatise on 
Hindu Law, published in 1830, set out an opinion of a pundit of the Recorder’s 
('ourt at Bombay Avith reference to the competency of a Hindu to dispose 
of the property by Avill in case of either undiA'ided or divided property. 
The pundit’s ansAvor Avas as folloAvs: “There is no mention of AA'ills in 
our shasters : therefore they ought not to bo made. If it be said that it 
is lawful for a fatlier to divide his ])roperty during his life, that is true: 
but tlien it cannot be agreeably to the shasti : he cannot divide it according 
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to his pleasure; and if he does his partition Avill be liable to be corrected: 
so that the .shaster is the only rule. An undivided family having no poAA’er 
individually but collectively, no member can, Avithout the concurrence of all, 
express or implied, dispose of anything. Where a division has taken place, 
and the family of the individual is sufficiently provided for, an alienation is 
competent, but not CA'en then of the immoA'eable ]>roperty. The deceased member 
of an undivided family having no son, his share of the joint property does not 
descend to his Avidow, but survives to the brothers or other co-heirs. Thus I Inwe 
Avritten Avhat is the ]u*actice of the country. In 1808 in the case of I)eo Bae 
v. IFfoi B(te^ the shastrees dechn-ed a Avill by Avhich the testator devised UAvay his 
property to the exclusion of his Avife and daughtei-s, except for maintenance, to 
be invalid. In the folloAving year the Coui't considered a Avill by Avhieh the 
testatrix made over property to a total stranger to be contrary to the shastci-s 
and therefoi'C illegal.^ 

In 1816 where a Avidow sought to recover her late husband's property, 
the AvidoAV and son of her late husband’s brother set up a Avill in faA’our 
of the nephew, but charged with the maintenance of the jilaintilY. On the 

* 2 Str. HO. That wills arc to bo found in tho records of tho Bombay Zillah Courts 
between 1808 and 1820 appears from numorous cases in Borrodailo’e reports. 

“ 1 Borr, 26. 

® Chooneehtl v. Jus6oo Mull Dovecdus, IBorr., 60. 8oo Dhooluhh Bhaecw Jcevcc, Ibid, p. 75. 
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plaintiff’s behalf it was ni'ged that no one was entitled to the propert}’ but 
herself during liei* life, her husband and his brother being separate. Tlic 
pundits being consulted by the Zillah Judge as to the effect of such a will upon 
the right of the widow, assuming there had been the alleged separation, answer- 
ed that the will was not validJ The pundits, in another case in 1810, had 
been consulted as to the validity of a will by which the testator, who left 
a vddow as his sole heir, assigned a sum for defraying his obsequies, and 
the effect of their answer, which was rather obscmn, was, that the rights of the 
lawful heir might be atomed, but could not be set aside by a will.^ In 1819 
the Sudder Coui't affirmed the decision of the lower Court which had held 
that under Hindu law the consent of an heii’ to the willing away of property 
was necessary.^ 

In the case of Narottam Jugjivan v. Narsandas Harikisaiidas* the District 
Judge had held that a Hindu in the mofussil could not dispose of his property, 
and this apparently whether it was self-acquired or otherwise. On appeal 
to the High Court at Bombay, Westropp, J. stated what had been the practice 
of the Supreme Court and of the High Com’t on its Original Side as to the 
recognition of wills in the Bombay Presidency. He said : “ In the Supremo 
Court, where the right of a Hindu to make a will has been always recognised, 
I have never known it to be argued or held, that his testamentary power is 
co-extensive with that of an Englishman. The will of a Hindu, it has been 
decided by the Privy Council, must be regulated by the Hindu Law.^ It has 
been often ruled in the Supreme Court, that he may dispose, by will, of property 
wholly acquired by his o^vn exertions, and also of separate property acquii'ed by 
partition of family property, or by the non-existence, or if any did ever exist, 
the extinction of co-parceners, (if the members of an undiveded Hindu family 
may be so designated,) or joint tenants ; and no distinction, of which I am 
aware, has ever been there taken between it and self-acquired property, either 
in point of descent or of alienability. On the other hand, it has been often 
held there, also, that he cannot dispose, by will of undivided family property, or 
any share therein, so long as that share remains unsevered from the family 
stock.” 

The case from the judgment in which I have just quoted was decided iu 
1866. 

In Burmah, the instances in Avhich Buiunans have made wills are not 

^ Qoolah V. Phool, 1 Borr., 173. 

^ Gungara7n Wisivunath v. Tappee BaeCj 1 Borr., 412. 

® Hureewiilubh Gungaram Y. Eeshowram Sheoivdas, Z Bovr.y 7. See Man Baee v. Krishna 
Baee, 2 Borr. 141. 

^ 3 Bom. H. C. R., A. C. 6. 

* Sees Moo. I. A. C6. 
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nunu'i'ous. and it is at least doubtful wlietlier such wills are validd In the 
statement of Objects auil Reasons to the Testamentary Bill, which was introduced 
ill l^^81 and to which reference ha.s already been made, it was said that the local 
Government had remarked that “ the Burmese of the larger towns are in the 
habit of making wills. They are very ready to adopt the jiractiees of ad- 
vanced ci\ ilisation where they recognise their advantages, and they are quick to 
discover the merits of any particular custom. In the course of the rapid 
progress wliich their counti-y i.s making, they have easily perceived the benefits 
of a ])ower of regulating the devolution of property by M'ill, and a genuino 
want for tliis power lias in consequence grown up.” But it was also stated that 
the Kecoi'der of Rangoon and the Judicial Commissioner sittim** to«'cthcr as 
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<1 Special C oiu’t had dt‘c‘i(.lc'd that a J3iuhlhist had no power to make a will. 

lnlSS2the local Govci-iimcnt, in fonwardino- the opinions upon the Bill 
which had heen collected in Burmah, ncmai-kcd thht, although the views set forth 
u ere diverse and conllictiiig, “on the whole the Chief Commissioner gathers 
that there is a strong and general opinion against any considerable extension 
of the power of testamentaiy disposition.” In a note dated the 30th Nov. 1881, 
Mr. Bgerton Allen, the then Covernment Advocate, endeavoured to trace the 
history of wills in British Burma. Ho stated that the earliest Buddhist will of 
which prohate had been granted was made in 18Gi ; that in 1865 the then 
Chief Commissioner, on being aske.l his opinion as to the expediency of extending 
to Buddhists such part of the Indian Succession Act as relates to testamentary 
succession, had stated that ho considered that no part of that Act sliould bo 
extended to Burmese Buddhist.s, as the Buddhist law did not allow the making 
of any wdl, the terms of which might he at variance with the law of inheritance" 
that between the years 1868 and 1875 a power of testation seemed to have been 
exercised by Burmese Buddhists with the approbation of the Courts, as appears 
from the fart that probate was granted of their wills, the only question raised 
being, by what Courts, and under what law, prohafo .should be granted Ho 
rMerred to the cases of K„hja n..., FaUrooM.u A.hun Sha,vA 

Iho latter ca.se decided that District diulges had the power to grant probate 

He went on to state that in 1875 the then dudieial Commi;sioner had in tho 
case of 7 UnA doubted the power of a Buddhist 

0 make a will which would ^'-"se the devolution of propertv eonfrarv to tho 

laa of inlicri ance, and in the same year the ollieiating .hidirhil Commissioner 

uphehl the h.idiiig of a lower Court that a Burmese women had no power to 

■spo.sto piopery by will as she pleased “ that in 1878 the Special Court 


* yco pp. 0, 7, aupra, 
^ li li. [j. lE. Ap. 7i). 

^ 11 W. K., 113. 


SaiuIfonVs Killings^ p. 15 . 

* J/,1 r/.co V. .u„ .Yc, Christophor's Ituliiigs, p.pi. 
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decided tliat probate of a Buddhist will might bo gi’autcd by the Recoi'dor’s 
Coui’t but not by a District Coui't, thereby recognising by implication, as the 
point was not actually raised, that a Burmeesc Buddhist had some power of 
testation d that in June 1880 the special Court held that a Buddhist could not 
dispose of his property by "wilL^ 

The Hindu Wills Act applies to Buddhists within certain tei*ritories only, 
but s. 155 of the Probate and Administration Act, Y of 1881 which enacts 
that all grants of probate of the 'will or letters of administration to the 
estate of any deceased Hindu, Mahomedan or Buddhist, or any person exempted 
under s. 332 of the Indian Succession Act 1865 which before this Act comes into 
force, have been made in British Burma,^ shall, whenever such grant would 
have been la-vvful if this Act had been in force, be deemed to have been made 
in accordance with law,” was intended to remove all doubt as to the validity of 
grants of probate and administi*ation made in British Burmah.* 

The earliest reported cases in which it was held that Hindus in the North- 

Western Provinces had power to make testamentary dispositions in the nature 

of ^vills were decided, as we have seen, by the Privy Council in 1846 and 1862 
respectively,^ 

I have already referred to the recognition by the Courts of the wills of 
Hindus in the the Punjab and Oudh.^ 

In 1862 the Judicial Committee of the Privy Council in speaking of the 

practice of making wills among the Hindus in India, declared generally that 
it might be taken that, whatever might have previously been considered the 
state of Hindu law as to the testamentary power over their property, it had 
been long recognised and must now be considered as completely established. 7 

' Moung H-po Kkin v. MaJcyinj Christopher’s Rulings, p. 118. 

* Ma Bwin v. Ma Yiriy Christopher’s Rulings, p. 155. 

« See Act XX of 1886. 

* See Statement of Objects and Reasons, dated tlie 16th May, 1879. 

* Rewim Persad v, BadhaBeehjy 4 M. I. A., 137; Nana Narain Rao v. Uurree Puntk Bhao, 

9 M,, J. A., 96. 

® See p. 9, supra. 

’ See Soorjeemonet/ Dassee v. Denobundhoo Mullicky 9 M. I. A., 123, p. 135. 
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LECTURE III. 

TESTAMENTARY POWER AMONG HINDUS. 

of tostamcntar^ power — Property which may be devised in Bengal — in Madras- 
under Mitakshara — Coarse of decisions on the subject in Madras — Bombay decisions — 
Testamentary powers of females — Sfridhan — Statutory powers of devise — Rights of son in 
womb Result of cases as to property whicli may bo devised — Limits of testamentary 
poucr of Hindus History of cases on the subject — Whetlier regulated by policy of 
law— Limited only by Hindu Law — Ooberdhun Bysack v. Shamchand Bijsack — Law of wills 
virtually law of Succession — E.vecntory bequests— Tm/ore v. Tuf/ore— Questions raised in 
that case Decision ujion the questions raised — Estates which may bo created— Estates 
tail Persons capable of taking under a devise— Importance of Tagore case — Recognition 
of trusts by Hindu law— Pcriietuitios— Exception to rule as to perpetuities— Gifts in 
favour ot idols and religious endowments — Colourable dedications in favour of idols — Trusts 
iji favour of idols trusts for maintenance — Trusts for accumnlatiou — Repugnant condi- 
tions— Restraint on alienation— Devise to persons miborii— Wills of Hindu females— 
lestameiitary power of Hindu widow over accumulations of husband’s estate — Hindu 
law, no formalities retpiircd under— Minor incapable of making will— Nunenpativo wills 
undei Hindu law Signature or attestation not necessary under Hindu law — Revocation 

under Hindu law— Principles of construction applied to Hindu wills-Powors of oxcontora 
under Hindu law. 

Ihe power to make a teKtanientary disposition having been settled in the 

manner deserihed ill the last Ijocture it remains to discuss the question as to 

the extent to vhicli that power has been held by the Courts to be sanctioned 

by the Hindu law ai.plieable in dift’erent parts of India. This question may 

be di^ ided into t\\o branches, Istly, as to the nature of the pi’operty which may 

ho dealt uiili, and 2ndl^, as to the limits placed upon the disposing power in 

respect of tlic persons to whom property may be given, and in respect of tho 
estates wliicli may be created. 

Acconlino; to tlic ]3wis:al Scliool of law there is no distinetion as to the 
nht of alienation by s.de, gift, will or otherwise between ancestral and self- 
acfiuircd property,! wlicther moveable or immoveable.* Upon this point Loi-d 
Kmgsdown .speaking in 18oG said : “ The strictness of the ancient law has long 
been rela.ved and tlmongbont Bengal a n.an who is the absolute owner of 
property may now dispose of it by will as be pleases whether it be aneestx-al or 

T r • I’!’!'!*' icsohed several 3'ears ago by the concurreuco of all tbo 

Judicial authorities in Calcutta, as well of tbo Supreme Court.5 No doubt tbo 

' Sec ye, 7W,o,., 4 3. L. It. 0. C. p. 159. mi. 9 B, L. U. 390, Per Willos, J. 
y o„oo MulUck V. Ra,u„al Mnltick, 1 Kn. ^15, Montr. II. L. Cases, tl«. 
face Ju,.jo,uohor. Hoy v, 3. Af, Neemoo Bessir, Menou’s Itop, 99. 
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law of Madras diifers in some respects, and amongst others, with res})ect to 
■wills, from that of Bengal. But even in Madras it is settled that a will of 
property not ancestral may be good. A decision to this effect has been recog- 
nised and acted upon by the Judicial Committee^ and indeed the rule of law to 
that extent is not disputed in this case.’’^ 

Under the Mitakshara school of law there is a difference between the power 
of alienation inter vivos in respect of property which is self-acquired and in 
respect of ancestral or joint property. According to the miles prevailing in 
that school so long as the family remains joint and separation has not been 
effected either by partition or by agreement, every son who is born becomes 
upon his birth entitled to an interest in the undivided ancestral property, and 
no sharer, whether father or son can before partition, -without the assent of all 
the co-sharers, determine the joint character of the property by alienating 
his share.^ It follows, therefore, that so long as the family remains undivided no 
member can make a valid testamentary disposition, under Mitakshara law, of 
any portion of the joint property to take effect after his death.^ 

In the case of Nagalutchmee TJmmal v. Gopoo Naderaja Ghetty^^ which was 
decided in 1856 by the Privy Council on appeal from the Madras Sudder 
Court, the testator by his will purported to dispose of both moveable and im- 
moveable property which was partly acquired and partly ancestral. After point- 
ing out that throughout Bengal a man, who was absolute owner of property whe- 
ther ancestral or not, might dispose of it as he pleased by will. Lord Kiiigsdo>vn 
stated that it had already been laid do^vn as a rule of law that in Madcas a will 
in respect of property, which may not be ancestral, was good. With regard to 
ancestral property, he said that if such property could not be disposed of by -will 
it would be because by some peculiarity of ancestral property it was with- 
drawn from the testamentary power. It had been argued that in all cases 
where a man is able to dispose of his property by act inter vivos he might 
do so by -will ; that he could not do so when he has a son, because the son 
immediately on his birth becomes coparcener -with his father ; that the ob- 
jection to bequeathing ancestral property was founded in the Hindu notion of 
an undivided family, but that when there were no males in the family the liberty 
of bequeathing was unlimited. The Judicial Committee, however, declined to lay 
down propositions so broad, but, ha-ving regard to the circumstances that the testa- 
tor in the particular case before them died without male issue, kinsman or copar- 

^ Mulraz Lachmia v. Chalekanyf 2 Moore I. A. 54. 

® Nagalutchmee TJmmal v. Qopoo Nadaraja Chetty^ 6 M. I. A. p. 344. See Tagore y. Tagore, 
9 B. L. R. p. 396, per Willes, J. 

® See Saddbart Sahu v. Foolbash Kooe)', 3 B. L. R., P. B., p. 44. 

* See Sadanwnd v. Bonomalee, 1 Marsh. 317, p. 520. 

* 6M. I. A. 309, p. 345. 
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ccntT, tlmt lie liad iiuulu provision for the mainteuance of the female relations, 
tiiey liehl that under the law prevailing in Madras, the will Avas valid in respect 
of ancestral as well as of acrpiired estate. It appears, therefore, that the Judicial 
Committee disposed of the appeal without expressing any opinion upon the gene- 
ral ipiestiou as to the right of disposition by Avill being co-extensive Avith the 
riglit of disposal by act inter vivos. This question Avas raised and discussed at 
considerable length by the Madras High Court in 1863, in the case of VaUlnaijagain 
mini V. Pachche}- In the meantime, liowe\"cr, the Madras Sudder Court seems 
to have disregarded its own decision Avhich Avas affirmed in the case of Naga- 
Uchitme Uinmalv. Oojjoo Nadarnja Chefly. 

In the case of VallinagamPUlai v. Pachclie^ the Court considered that accord- 
ing to the law in Madras the testamentary power of a Hindu might be taken as 
being co-extensive witli his independent riglit of alienation infer vivos. In deliver- 
ing the jugdment of the Court, Scotland, C. J., expressly guarded himself from 
laying down any general rule as to how far, or under Avhat circumstances, the laAV 
gives to a Hindu tlic power of disposing of property by Avill. He said : ‘‘ We may 
observe that now that the legal right to make a Avill is settled, there seems no- 
thing in principle or reason opposed to the exercise of the power being allowed 
co-extensively (as stated in some of the cases and forcibly urged in Naga- 
lnfchm‘’(! Ummal v. Gopoo Nndnrnja Chetfg^) Avith the independent right of gift or 
other disposal by act infer virus, which, by hiAv or established usage or custom 
having force of law, a Hindu now possesses in Madras. To this extent the poAver of 
disposition can reasonably be considered to be in conformity Avith the respectivo 
proprietary rights of the possessor of the property and of heirs and coparceners, 
as jirovided and secured by the provisions of the Hindu hiAV."* The Bombay 
High Court, in the case of Naroftam Jugjican v. Nnrsaudns: ILxrikisandaSy^ 

taking this as a clear authority that at all ev'cnts in Madras tha testamentary 

power of a Hindu Avas co-extensivc Avith his independent right of alienation, said 
they Averc unable to suggest any good reason Avhy the law in the Mofussil of 
the Presidency of Bombay should be held to bo dirt'erent. AVestropp, J. said, 
“ Even the Supreme Court, where the right of a Hindu to make a Avill has been 

always recognised, I have never knoAvn it to bo argued or held that his testa- 
mentary power is co-extensivo with that of an Englishman. Tho will of a 
Hindu it has been decided by the Privy Council must bo regulated by tho 
Hindu laAv. It has often been ruled in tho Supreme Court that ho may dispose 
by will of property wholly aciiuircd by his own exertions and also of soparato 
property acquired by partition of family property or by tho nou-existeuee, or if 
any ever did exist, the extinction of co-parceuers (if tho members of 


' IMad. n. C. R. 32G. 

“ 1 Mad., U. C. U., 326. 
* G M. I. A. 308. 


* p. 339. 

“ 3 Bom., 11. C. R., 6. 
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divided Hindu family may be so designated) or joint tenants ; and no distinction 
of which I am aware has ever been there taken between it and acquired pro- 
perty either in point of descent or of alienability. On the other hand it has 
been often held there also that he cannot dispose by -will of undivided family 
property or of any share therein so long as that share remains unsevered from 
the family stock.” In this case the Coui't held a will in respect of pro- 
perty which was not found to be self-acquired was valid against the title of a 
remote kinsman as the heir of the testator, the remote kinsman not having- 
been united in food, worship or estate with the testator and therefore having no 
right of survivorship as a member of an undivided family. It apparently adopt- 
ed the view that what the testator might have done by an act inter vivos he 


might do by 'vvill. In a more recent case, however, decided in 1867, Arnould, J. 
considered the question was still open to discussion even in the Bombay Coiirts,^ 
but it was not necessary for him to express any opinions on the point. “ Whether 


in the case 
is strictly 


he said, “ even of sepai'ate property 


7 ^ ^ J.AQXJ.XJ V/X uy will 

-extensive among Hindus Avith the right of alienation inter vivos 


is a point that may still perhaps be I'egarded as open to some question.”^ 
Previously to that case, Holloway, J. had in 1866 expressed himself to the effect 
that the doctrine that a man may devise Avhatever he may give had never been 
established by judicial decision.^ In Vitla Butten v. Yamenamma^ where an 
adopted son sought to set aside a Avill made by his adoptive father disposing- of 
ancestral immoveable property, the Coui't laid it doAvn that, Avhereas, inlhe 
Madras Presidency, a coparcener could not before partition convetj away as his 
interest any specific portion of the joint property, he could convey his share, that 
is, his beneficial interest as an undivided coparcener Avith the incidental rio-ht 
of partition. But the Court at the same time held the Avill in question Avas in- 


operative because at the moment of the death of the testator the right of 
survivorship Avas in conflict with the right of devise, and the title by sui'vivorship 
being the prior title, took precedence, to the exclusion of the title by devise.^ 

This apparently is the -vicAv taken by the Bombay Court in Narottam 


Jugivan v. Narsandas Harikisandas^ and in later cases.^ The same principle 
has been applied in the case of an attempted devise by one of several co- 


^ Lakshmibai v. Gimpat Moroba, 4 Bom., H. C. R , 150 ; on appeal, 5 Bom., H. C. R 429 
3 Ibid., p. 158. 

® Tarachand v. Beeh Ram, 3 Mad., H. C. R., 50, 55. See Gooroova Butten v. Narrain 
Swainy Butten, 8 Mad., H. C R., p. 13. 

* 8 Mad., H. 0. R., 6. 

* See Gooroova Butten v. Narrain Swamy Butten, 8 Mad., H. C. R. 13. 

® 3 Bom,, H. 0. R., 6, see supra, p. 38. 

’ UdaramY.8itaramx.Ranu Panduji,l\ Bom, H. C. R., 76; Gunyalai y. Ramanna 
3 Bom., H. C. 66 ; Vrandavandas v. Yamunbai, 12 Bom. H. C. R. 22, 29 ; LakskmishanJcar v. 
Yaijnatk I. L. R., 6 Bom. 24 ; LuJcs/tmun Bada Kaik v. Chandra Dada Naik, I. L. R. 5 Bom 45 
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widows ill respect of property to wliich she was entitled jointly with her 
co-widowsd 

In the case of Jjdaram Sifaram v. Rn7iu PaiKlnji^ it was held that in the 
Bonihay Presidency while the share of one of the coparceners in a Hindu 
undivided family in ancestral estate might before partition be seized and sold 
in execution of a decree, yet a coparcener could not, b}’ simple voluntary gift or 
by devise, alienate his share to a stranger so as to bind his surviving coparceners 
after his decease. 

In 18G7 the Privy Council in dealing with the extent of a father’s power 
of alienation uitcr vivos with a view to determine the question of the extent of his 
testamentary power, went on to say, “ It is too late to contend that because the 
ancient treatises make no mention of wills, a Hindu cannot make a testamentary 
disposition of his ])apcrs. Decided cases too numerous to be now questioned have 
determined that the testamentary power exists, and may be exercised at least 
within the limits which the law prescribes to alienation by gift infer vivos. Ac 
cordingly it has been settled that even in those pai-ts of India which arc "overned 
by the stricter law of the Mitakshara a Hindu, without male descendants, may 
dispose by will of his separate and self-acquired property, whether moveable or 
immoveable ; and that one Imving male descendants may so dispose of self- 
acquired property if moveable, subject, perhaps, to the restriction that ho cannot 
wholly disinherit any one of such descondants.’'S Their lordships then referred 
to, without deciding, the question whether a father could by will make an unequal 
distribution among bis sons of immovable property whether acquired or ancestml. 
The question, however, was raised again in a recent Bombay case* where a Hindu 
governed by the Jlitakshara and who died possessed of a largo amount of ancestral 
moveable property having two undivided sons, bequeathed almost the whole of 
it to one of the sous to the exclusion of the other. The Court held that whether 
it were regarded as a gift or a partition, the devise was inoperative. “ It would 
he impossible ” they said “ to hold a gift of the great bulk of the family pi'opcrty 
to one son to the exclusion of the other to be a gift prescribed by the texts of 

law, for the texts^ which we next quote distinctly prohibit sucliau unequal dis- 
tribution.” 

Tho testamentary power of a Himlu female over her stmJhan is commen- 
surato witli lier power of disposition over it in lier lifetime, bnt a Hindu female 

‘ Oh, - inn RaWi v. Chumanma, I. L. It,, 7 M,ul„ 9,1. Soc Pun.lcmma v. n„Mara,mppa, 
3Ma(]., n. C. R., 26S. * 

» 11 Bom., ir. C. II., 7(1. 

® Beer Pertab Sahee v. RtyanUr Pertab Rahce, 12 Jtooro’s, T. A. 1. 

" lul-shmun Dada Naik v. Chundra D,ida Knik. 1, L, R., 1 Rom. 6G1. 

Those texts were Mitak. 01.. I., s. II.. paras 1. (i, 11. Soo 1 Str II L l'>3 

Hao V. IVntnm S„„>. 1. L. It., 2 Mad,, 333 (I* C.)', M lal 

tsuiiili/al \\ Jihjijo Mohun Gossain, 2 C\ L. K., 


5 rp 
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has no power to bequeath property which she inherits fi‘om her husband or 
father, or property in which she has only a limited interest.^ Under s. 46 of 
the Indian Succession Act which has been extended to Hindus, it is expressly 
declared that a married woman may dispose by will of any property which she 
can alienate by her own act during her life.^ By section 3 of the Hindu Wills 
Act it is now provided that “ nothing herein contained shall authorize a testator 
to bequeath property which he could not have alienated inter rfro-s” and s. 4 
of the Probate and Administration Act provides that “ nothing hei-ein contained 
shall vest in an executor or administrator any property of a deceased person 
which would otherwise have passed by survivorship to some other person.” 

According to the law in Madras the right of a son in the womb to ancestral 
property cannot be defeated by will.^ 

The general result of the cases, so far as the property which may be devised 
IS concerned, seems to be that except where, in the case of an undivided family, 
the law of devise conflicts with the law of survivorship, in which case the former 
gives way, the right of testamentary disposition among Hindus is co-extensive 
^th the right of alienation, or, as Mr. Mayne'^’ puts it, “ whatever property 
is so completely under the control of the testator that he may give it away during 
his lifetime, he may also devise by will.” This result is recognized by the 
Legislature in the Hindu Wills and the Probate and Administration Acts.^ 

I now pass on to a consideration of the limits which have been placed upon 
the testamentary power of Hindus. 

In an early case in the Supreme Coiu't in Bengal, Colville, C. J., in discussing 
the validity of a disposition which had been made by a Hindu testator expressed 
his opinion that in determining the question we ought to consult first the Hindu 
law, but that, if that law were silent, we could not infer, from its mere silence, 
the validity of a testamentary disposition, because, the testamentary power being 
unknown to the general Hindu law and founded upon local custom recognised 
and sanctioned by judicial decisions was not to be taken as unlimited, but was 

Ibid, Teencowri Chatterjee v. Denonath Banerjee, 3 W. R., 49 ; Dhooluhh Bhaee v. Jeevee, 

1 Borr. 75 ; Umroot t. Eulyandas, Ibid. 314. 

* See Hinrta Wills Act, XXI of 1870, s. 2 and the Probate and Administration Act, V of 
I®81, s. 149. As to the right of a female to deal by will with accumulations see infra p. 55. 

® ^inakahi v. Virappa, 1. L. R., 8 Mad., 89. 

* Hindu Law, p. 380. 

See Act XXI. of 1870, s. 3 and Act V, of 1881 s. 4. In the Bill introduced in 1881 
into the Legislative Council and to which reference has already been made, the extent of the 
testamentary power among Hindus and also Bnddhists was thus declared by s. 2. “ Every 
Hindu and Buddhist may bequeath property in the cases, and to the extent in and to which, ho 
uiny transfer the same : Provided that when the testator is a member of an undivided family 
and his right to bequeath conflicts at the time of his death with any right of surviving 
members of such family the latter right shall prevail. 

P 
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subject to be conhvllai by tlie ])olicy of tlic general law to wliicli the person ex- 
ercising it, or the property over which it was exercised, was subject, and that the 
testarnentaiy power was to be regulated by the general policy of the law.t 
In the case before the Court some of the property was situate at Chinsurah, then 
a Dutch settlement, where the testator was domiciled at the time of his death, 
and accordingly the Conrt applied the Roman Dutch law as to all the property 
except that which was outside the settlement, and as to that the English law was 
resorted ta “ If any law ” it w'as said “ foreign to Hindus, was to be invoked in 
this case, that law, as to all the properties of the testator, the disposition of which 
was to be governed by the law of his domicile, Avas the Roman Dutch law which 
was shown to have been introduced by the Dutch in the exercise of theii* sove- 
reign power into Chinsurah (much as the law of England was introduced into 
Calcutta), and that the law of England could be invoked as to so much only of his 
immoveable property as was situate beyond the limits of the Dutch territories.” 

The view which was put forward in the case of LuckiDichumler Seal v. 
Koroonainonpy Doy.s'c/'S that the testamentary ])ower among Hindus was to be 
regulated by the general policy of the law was followed b}' the Supremo Court 
in the case of Sonatun Ihfsack v. Jiujijnfsoomh'ec Dossee.^ On appeal, however, the 
Judicial Committee of the Privy Council observed that the proper principle to 
be followed with reference to the testamentary power of disposition by Hindus 
was, that the extent of tliat power must be regulated by the Hindu law.* 

In the case of ijoherdhnn Bi/sack v. Shamchand Btjsack^ the principles laid 
down in case of Lnckuurhnnder Seal v. Koroottamofie)/ Dostfei^ were discussed at con- > 
sidcrablc length by Sir Rarnes Peacock. He said, “ In Lucknuchuuder Seal v. 
Koroonamoney Daswe, 1 Roulnois, 211, the Court seem, to treat the power of mak- 
ing a mil as unknown to the general Hindu law and to be founded on local 
custom, sanctioned by judicial decisions, and therefore was not to be taken as 
unbounded, but .subject to be controlled by the policy of the general law to which 
the person cxci’cising it, or the property over which it was exercised, was sub- 
ject. Phey, therefoi’c, thought it necessary to invoke some foreign law, and ns 
to the property situated in Chinsurah, at which ]>lace the testator hud died domi- 
cilcd whilst it was a Dutch settlement, they invoked tho Dutch law as to all 
property except the immoveable situate beyond the bounds of tho Dutch ter- 
ritories, and as to that projierty they invoked the English law. As to the former 
property they held tliat the disposition, tliough bad acconling to English law, 


Tjuckunchunder Seal v. Koroonamoue}j Do$sce, 1 Bonl., 210. 
1 Bonlnois. 210 


Bonlnois, 210. 
1 M., I. A., 18. 


* Snnatun B.jmck v. Jugonhoomhee Dossce, 8 M, I. A., p. 85, por Tumor, L. J. 
hourko’s Uoport, p. 282, uotc. 


• 1 Boiil., 210. 



TK3TAMENTAT?Y POWEl? EEGULATET) BY HINDU LAW. 


43 


beeaui^e tending to alter in perpetuity the rules of succession, was upon the 
evidence to be deemed valid according to the Roman Dutch law. As to the 
lands situate beyond the limits of the Dutch territories, they say : ‘ It seems 
to us therefore that the testator’s intention was to limit the succession of 
his property as above described, and that that intention was one which ac- 
cording to the rules of English law must fail ; whilst according to the Roman 
Dutch law as proved by the Dutch Jurisconsults it ought to prevail. We have 
not been referred to any rule or authority of Hindu law which affects the 
question nor have we ourselves been able to find any. We are therefore of 
necessity driven to some foreign law.’ Notwithstanding the very high respect 
which we entertain for the opinion of the learned Judges who decided that case, 
we find ourselves unable to act upon that decision. It appears to us that the 
validity of the will must be determined according to Hindu law, and according to 
Hindu law alone. If that law contains no rule against perpetuities we must hold 
that a devise is not by that law invalid upon the ground that it tends to create 
a perpetuity. Then why are we to resort to some foreign law which disallows 
perpetuities ? There is no rule of Hindu law which invalidates a conveyance 
or a gift inter vivos upon the ground of its creating a perpetuity. Then 
why are to seek for some foreign law to render void a bequest contained in a 
will of a Hindu and which is valid according to Hindu laAv. Imagine what a 
system of law we should have to administer if we were told it was Hindu law 
modified by the policy and principles of English law. If it is contrary to 
policy to allow the Hindu law to prevail to its full extent let that be modified by 
the Legislature and not by the Judges. * * * * It is said 

that the testamentary power of a Hindu is unknown to the Hindu law and is 
founded upon local custom recognised and sanctioned by judicial decisions. But 
these decisions are based upon the assumption that the power is given by Hindu 
law, and although the power is limited to those places in which a particular 
school of Hindu law prevails, and is modified according to the doctrines, it is still 
the Hindu law which we have to administer in the same way the Courts adminis- 
ter the Common law where they hold that lands in Kent descend according to 
custom of gavelkind. If we are to read and give effect to the wills of Hindus, 
according to the light and policy of the English law, the intentions of nearly every 
testator will be frustrated. The Judicial Committee appears to have determined 
the question of perpetuity. That question was raised in a suit brought by Juggut- 
soondree. Sir J. Colville in his judgement in that case gave effect to the 
rule against perpetuities, but the Privy Council did not expressly refer to 
the question, but reversing the decree, commenced by stating that ‘ it is not 
improper to observe, with reference to the testamentary power of disposition of 
Hindus, that the extent of this power must be regulated by Hindu law.’ ” 

It being authoritatively laid down that the extent of the testamentary power 
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amoiif? Hindus must be regulated by the Hindu law or by principles to be 
deduced from that law, it follows that the law of wills among Hindus is virtually 
an application of the Hindu Law of succes.sion to testamentary dispositions. 

In Soorjeermny Boffsee v. Binohnndhm Mullick^ the Privy Council held that 
a Hindu might bequeath property by way of remainder or by way of executory 
bequest upon an event which was to happen at the close of a life in being. It 
is now further settled that he may devise any estate, so long as no one limitation, 
either as regards the person who is to take or the estate that is to be taken, 
violates any of the fundamental principles of the Hindu Law. 

Upon this branch of the subject, the most important cases is that of Tagore v. 
Tagore.^ There the testator died in 1868, leaving an only son and having made a 
will in the English language, dated the 18th October 1862. By his vnW, after 
reciting that he had already made sufficient provision for his son and that he 
should take nothing by the will, he devised all his property, real and personal, to 
trustees, their heirs, executors, administrators, representatives and assigns, as to 
the personal property upon trust, after paying the funeral expenses, debts and 
legacies, to sell and invest the proceeds, and out of the annual income to pay the 
annuities given by the will and also any of the legacies so far as it would suffice, 
and after payment of the annuities and legacies to pay the surplus unexpended 
unto the person or persons for the time being entitled to the beneficial enjoyment 
of the real property, and after all the annuities and legacies should have fallen in 
and been satisfied, in trust absolutely for the person or persons entitled to the 
beneficial or absolute enjoyment of the real estate, and, as to the real pi'operty, 
upon trust, until all debts and legacies had been paid and annuities fallen in and been 
fully satisfied, out of the issues and profits to pay such, if any, of the legacies and 
of the annuities as the personal estate or income derived therefore should bo in- 


adequate to defray, and to pay the residue of the rents, issues and pi'ofits unexpended 
to the person or persons for the time being to whom the real estate is devised for 
the absolute use of such person or persons respectively. The testator then dii-ected 
the trustees to hold the real estate generally for the use and benefit of such 
last mentioned person or persons for the time being, so far as was consistent with 
the trusts and provisions of the will, and further directed that out of the net 


annual income the person entitled to the beneficial enjoyment of the real pix)- 
perty or of the income or siu'plus income thereof, should receive Rs. 2,o00 a mouth, 
and that the various legacies or annuities should bo paid gradually, and, as found 
possible by, the trustees, out of the balance after the last mentioned payment, and 
so soon as all the legacies and annuities should have fallen in or been paid, then 
in trust forthwith to convey the real estate unto, and to the use of the pei'son 
entitled to the beneficial interest therein, subject to the limitations, pi^visions 
and directions thereafter contained concerning “ the real estate, so fiu' as the 


6 M., I. A., 83. 


* 4 B. L. R., 0. C., 103 ; on appeal 0 B. L. H., 377. 
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then condition of circnmstances would permit, and so far as such limitations 
or directions could be introduced into any deed of conveyance or settlement 
without infi-inging upon, or violating any rule against perpetuities which might 
then be in force and apply to the real estate or the conveyance or settlement 
of it, as last aforesaid, if any such law there be.” 

The limitations referred to were, “ subject always to the devise to the 
trustees,” as follows : 


1. To the defendant Jotendra Mohun Tagore for life. 

2. To his eldest son, born during the testator’s lifetime for life. 

3. In strict settlement upon the first and other sons of such eldest son suc- 
cessively in tail male. 

4. Similar limitations for life and in tail male upon the other sons of Joten- 
dra Mohan Tagore, bom in the testator’s lifetime and their sons successively. 

5. Limitations in tail male upon the sons of Jotendra Mohan Tagore, born 
after the testator’s death. 

6. After the failure or determination of the uses and estates hereinbefore 
limited to (the defendant) Surendra Mohan Tagore for life. 

7. Like limitations for the sons of Siu*endra Mohan Tagore, and their sons 
as for the sons of Jotendra Mohan Tagore. 

8. Like limitations in favour of the sons of Lalit Mohan Tagore who was 
deceased at the date of the will, and their sons in tail male as for the sons of 
Jotendra Mohan Tagore. 

The will expressly and exclusively adopted primogeniture in the male line 
through males, preferring the eldest son and excluding women and their descendants 
and all right of provision or maintenance of either man or woman. 

Jotendra Mohan Tagore had no son born during the lifetime of the testator. 
Surendra Mohan had a son born in the lifetime of the testator and alive at the 
time of his death. Lalit Mohan predeceased the testator, but left a grandson by a 
son deceased during the testator’s lifetime. Ko provision was made by the will 
for the testator’s son, but provision had been previously made for him at the 
time of his marriage by a gift of a property yielding Rs. 7000 a year. The 
reason for the exclusion of the son from any benefit under the will was that 
he had become a Christian in 1851.^ 

The son brought a suit to have the will set aside, except as regarded the pay- 
ment of debts, legacies and annuities directed by the deceased. It was contend- 
ed (1) that the will was void as to ancestral estate, (2) that at all events the 
plaintiff was entitled to reasonable maintenance having regard to the amount 
and value of the property of the testator ; (3) that the devise of a life estate to 
Jotendra Mohan Tagore and all the subsequent devises were void, because a 


* Under Act XXI of 1850, the change of religion did not affect his right of inheritance or 
of suit. 
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Hinflu has no power to devise an estate to trustees for the use of another 
person ; (4) that sucli devises Avere void because a Hindu cannot by will create 
a qualified or particular estate, but must if he devise at all, devise what was 
expressed as his “ Avhole bundle of rights (5) that the estates subsequent to 
tlio life-estate to Jotendra Mohan were void for uncertainty, or because they 
infringed the rule of laAV against perpetuities. 

As to the first point, it was decided both by the Courts in India and by 
the Privy Council that in Bengal the legal power of transfer was the same as to 
all property Avhethcr ancestral or acquired.^ The second point was also decided 
against the plaintiff.^ The Courts in India Avere of opinion that in Bengal a 
man might dispose of all his property to the complete disherison of the heir. 
Without determining the broader question as to Avhether there AA^as a moral or 

legal obligation on the part of a father to proA'ide a reasonable maintenance 

for his son, tlic Privy Council considered it Avas sufficient to hold that the 
marriage gift previously made by the testator Avas a reasonable provision for the 
plaintiff’s maintenance.^ 

With reference to the third point the case of Knmara Asima Krhhna I)eh v, 
Knmara Knmara Krhhm Beh^ Avas cited as an authority for the position that a 
Hindu could not devise to trustees. In that case. Peacock, C. J. had said : “I am 
not aware of any rule of the Hindu law by Avhich gi-ants inter vivos or gifts by Avill 
in perpetuity are expressly prohibited, but it appears to mo that they are quite 
contrary to the Avholo scope and intention of the Hindu Iuav, and that there are 
no means according to that law by which such gifts or grants can be effected. 
The Hindu Law so far as I am acquainted Avith it makes no provision for trusts,” 
and in a subsequent part of the same case, he said : “ It appears to mo that 
putting out of the question the case of religious endoAAnnents, the consideration of 
which is wholly unnccssary in the present case, a devise by a Hindu upon trusts 
Avhich Avould be void as a condition is void in the shape of a trust.” In Tagore v. 
Tagore, Peacock, C. J., explained that all ho laid doAvn, in the case to Avhieh I haA'O 
referred, was that a devise for a purpose Avhich Avould be void as a condition would 
be void in the shape of a trust, adding that in his opinion a Hindu could not 
by the intervention of trustees create any beneficial inteiTst Avhich bo could not 
create Avithout the intervention of trustees.^ He accordingly held, as the original 
Court had held, that the devises were not void merely upmi'thc ground that tho 
estates were devised upon trust.^ The Judicial Committee placed tho question as 

* 4 13. L. R., 159, 9B.L. R., 39G. 

M B. L. B., ICO, 9 B. B. U., tl3. 

” 9 B, L. R., 413. 

* 2 B. L. R., 0. C., 36. 

‘ 4 B. L. R., (0. C.), 162. 

« See KrUlmaramani Da.i Kri,h„a Bose, 4 B L R fo C 1 o.,, ^ i • 

M V. K^nuu-a Ku,nara KrUUna Del, 2 B. L. R„ (o. c’), 11. ’ ' " 
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to the admissibility of trusts in the case of the estates of Hindus beyond a doubt, 
and pointed out that the distinction between the terms “ leg-al” and “ equitable,” 
as applied to estates, represents only the accident of falling under diverse jiunsdic- 
tions and not the essential characteristic of a possession in one person for the con- 
venience and benefit of another.^ “The anomalous law” they said “which has 
gro^vn up in England of a legal estate which is paramount in one set of Courts 
and an equitable ownership which is paramount in Courts of Equity does not 
exist in and ought not to be introduced into Hindu Law. But it is obvious that 
property, whether moveable or immoveable, must for many purposes be vested 
more or less absolutely in some person or persons for the benefit of other persons, 
and trusts of various kinds have been recognised and acted upon in India in 
many cases.”* 

The fourth point, that the devise of the life estate to Jotendra Mohan Tagore 
was void because the Hindu law recognises only one entire estate in land and 
does not allow of that estate being cut up into smaller and distinct interests in 
the way of life estates, reversions and remainders and so forth, was decided by 
all the Courts, including the Privy Council, against the plaintiff. The Judicial 
Committee said : “ In the absence of any authority for so extraordinary a 
limitation of the right of property as would forbid a present parting with the 
exclusive possession and enjoyment for a time, their Lordship entertain no 
doubt that possession and enjoyment may be so dealt with, and that there is no 
objection to a similar interest being given by will.” 

The fifth point, so far as the subsequent estates were concerned, was decided 
in favour of the plaintiff. 

The contention that the devise to Jotendra Mohan Tagore was bad for 
uncertainty was negatived, the Courts holding^ that the -will should be read, 
alike according to its words and substance, as giving a life interest subject to 
a charge for payment of legacies and annuities whereby the rents over and 
above Rs. 2,500 per month and the expense of maintenance were to be applied 
in aid of another fund until the legacies were paid, and that the devise to him 
was dependent upon the contingency whether he should or should not be living 
when the legacies and annuities should be completely discharged. The sub- 
sequent estates were held to be void, not because they infringed the law of 
perpetuities, which, as pointed out by Peacock, C. J., was no part of the Hindu 
law, and was therefore inapplicable to the will in question, but because they were 
contrary to the principles of Hindu law, with I’eference to which alone the 
extent of the testamentary dispositions of Hindus must be regulated.^ It was 

' 9 B. L. R., 402. 

® 9B. L. R., 401. 

• 4 B. L. R., 0. C., 171, 9 B. L. R., 406. 

* 4 B, L. R., 167, 168, 169. See Bhitbon Moyee Debia v, Bam Krishore Acharj Choivdr^, 10 
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held that the testator had attempted to create a novel line of inheritance an 

estate in tail male in each series of limitations, which was wholly unauthorized 
by the Hindu law. “ Inheritance” said Willes, J., quoting Domat, “ is amle laid 
down (or, in case of custom, recognised) by the State, not merely for the benefit 
of individuals but for reasons of public property.^ It follows directly from this 
that a private individual, who attempts by gift or unit to make property 
inheritable otherwise than the law directs, is assuming to legislate, and that the 
gift must fail and the inheritance take place as the law directs.”* Further on 
Willes, J. thus enunciated the conclusion at which he had arrived : “ It follows 
that estates of inheritance created by gift or will so far as they are inconsistent 
with the general rules of inheritance are void as such, and that by Hindu law 
no person can succeed thereunder as Ixeir to estates described in the terms which 
in English law would designate estates tail.”^ 


A contention was raised that, if the de^dsees could not take ns heirs in tail or 
heirs of inheritance not recognised by law, they were sufficiently designated to 
take successively by way of gift that which the will incon-ectly assumed to give 
them as heirs, so that they might be regarded as a succession of donees for 
life. Now in Bengal, we have seen that the legal power of transfer is the same in 


respect of all property whether ancestral or acquired, and a gift of such property 
can only take effect if tlxe donee is in existence and capable of taking from the donor. 
“ The donee’s right,” according to the Dayabhagn, “ to the thing arises from 
the act of the giver, namely, from his relinquishment in favour of the donee who 
IS a sentient person* Applying that principle to the case of testamentary dis- 
positions, the Privy Council held that a person capable of taking under a will 

must be sueh a person as could take a gift into,- mVos, and tbereforo must neither 

in fact or in contemplation of law, bo in existence at the death of the testator. 

A person according to the general rule of jurisprudence is said to be in existence 

in contemplation of law if ho is in embryo. But the Hindu Law recocmises an 

adopted child whether he is adopted in the lifetime of his father or after his death 

under a power given before his death, as actually begotten by the father and 

accordingly under Hindu law such child must bo taken to be in existence in 

contemplation of law. Jotendra Mohun Tagore at the death of the testator 

la no chi dren. If he should subsequently have had children either natiu-al 

or adopted, these could not, if we apply this principle, have taken, because 

they were not in existence either in fact or contemplation of law at the time 
or testator s death. 


Moore’s, I. A., 308; Sonalnn Dysack v. Juygut SoomUm Dosser, 8 Moure's I \ 85 • , 

liullick, 1 Knapp, P. C., 247, per Lord Wynford. ’ ‘ 

* Domat, 2413. 

* 9 B. L. R., 394. 

® 9 B. L. R., 396. 
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The other two series of estates were both represented by persons In being* 
but these estates were only to take effect “ upon the failui’e or determination ” 
of the previous estates, and it was held that these words contemplated the fact 
of those estates being legal and valid, and that, as they were illegal and invalid, 
no effect could be given to the dii*ections as to the further devolution of tlio 
property. 1 The limitations over, it w^as said, were in the scheme of the will 
intended to follow the creation of the prior estates of inheritance and therefore 
must be taken to fall vrith them.® The result was that the estates or interests 
attempted to be created, subsequent to the life estate of Jotendra Mohan Tao’oro 
failed, and the plaintiff, therefore, was entitled to the whole estate after the death 
of the tenant-for-life, subject to the payment of legacies and annuities. 

The case of Tagore v. Tagore is of great importance as having laid down a 
number of well defined limits to the testamentary powers of a Hindu, in 
respect, not only of the persons Avho may take under a devise, but in respect of 
the estates which may be created by will. It was settled, as we have seen, by the 
decision in that case, that in order to take under a will a person must be in 
existence, either in fact or in contemplation of law, at the time of the testator’s 
death. It was also settled that a Hindu cannot by gift or will create a new 
estate unknomi to the Hindu law, or make property inheritable otherwise than 
that law directs. The question, too, as to the validity of trusts in the case of 
Hindus has been placed beyond a doubt by the same decision.^ 

In Bombay, it has been held that the doctrine laid down in the Tagoi'e case 
that only a person either in fact or in contemplation of law in existence at the 
death of the testator can take under his will is a general principle of Hindu law 
applicable as well to Hindus governed by the law of the Mitakshara as those 
governed by the Dayabhaga.'^ 

Although, as we have seen, trusts are now exprsssly recognised as valid, it 
must always be borne in mind that what cannot be done by a gift cannot be done 
by the intervention of a trust. ^ Thus, where there was a family arrangement 
made, the object of which was to settle the family property in trust for the 
maintenance of the members of the family, born and to be born, it was held 
to be illegal.® 

‘ 9 B. L. R., 409. 

* Ihid., 410. 

* Tagore v. Tagore, 9 B. L. R., 377. See Kumara Asima Krishna Deh y. Kumara Kumara 
Knshna Deh, 7 B. L. R., pp 26, 27 ; Sonatun Bysack v. Juggut Soonderee Dossec, 8 jMoore’s T. A., 
66; ShookmoychandA'a Das y, Monohari Dasi, I. L. R., 7 Cal., 2G9, 270. 

^ Manguldas Nathuhhoy v. Krishnahai, I. L. R,, 6 Bom., 38. 

* Bagender Dutt y. Sham Ohund Mitter, I. L. R., 6 Cal. 106 ; Krishnaramam Dnsi y, 
Ananda Krishna Bose, 4 B. L. R., O. C., 231. 

® Rajender Dutt y. Sham Chand Mitter, I. L. R,, 6 Cal. 106, 
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The question whether a Hindu can by will create a perpetuity was discussed 
ill the case of Goherdhun Bijsack v. Sham Clmnd Bysacld- to which 1 have already 
referred. In that case Peacock, C. J., stated that there being no rule of 
Hindu law against j>erpetuitie.s, a devise could not by that law be held to 
be invalid on the ground that it tends to create a perpetuity, and he was 
supposed to have laid down that the rule of English law against perpetuities 
was not binding in case of a Hindu will. In a subsequent case* he ex- 
plained that he never intended to lay that down as a general proposition. 
All that he meant to say was, that the English law against perpetuities could 
not be engrafted on a Hindu will. Whether tlie Hindu law wan^ants the crea- 
tion of a perpetuit3' either by will or deed of gift, he went on to say, must 
depend upon the Hindu law alone, and not upon the Hindu law supplemented 
by English law. 


The question as to perpetuities was raised again in the case of Krishnara- 
mani TMsi y. Amnda Krishna Bose, ^ iiud there it WHS held that gifts by ^vill in 
the nature of perpetuities, except in the case of religious endowments, were 
contrary to the scope and intention of Hindu law and were wholly void. 

Gifts in favour of idols though in their nature perpetual, are not invalid.* 

They form an exception to the general rule against perpetuities now laid 
down by the Courts. It being assumed to be a principle of Hindu law that a gift 
can be made to an idol which is a capuf morfuum and incapable of alienating, that 
principle, it uas said, cannot be broken in upon by ingi'afting upon it the English 
law of perpetuities.6 Tlie Courts, however, will not allow the rule against perpe- 
tuities to bo avoided, by dedications or gifts to idols which are merely coloumble. 
Ihus, where a Hindu by will devised certain property consisting of a family 
dwelling-house and land to trustees forever, for the residence, maintenance and 
performance of the worship of certain family idols, and appointed his sons and 
their descendants in the strict male line to be shebaits of the idols forever, making 
provision for their residence in the family dwelling house ; and the unll also 
contained a clause restraining any partition, division or alienation of the pix)perty 
so dedicated to the idols; and the testator appointed the trustees executors of 
Ins will, and by a codicil bequeathed legacies to vai'ious members of the family, 
it was held that the devise of the property was void and inoperative, as being 


* Bonrko’s Rep. 282, note. See sapra, pp. 42, 12. 

Kumaia Asi?na Krishna v. Kumara Kuutara Krishna, 2 U. L. B. ft) C 1 n 3*^ 
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^ Kumara ilsnna fi'ri.'f/um Deb v. ICKmnm A'liomra A'n.-iAntt Deh, 2 B. L. R., 0 C 47 
per Markby, J. j Krishnaramani Dasi v. Ananda Krsihna Bose, 4 B. L. R 0 C «31 • 
V. Ta,or., 9 B. L. R., 377 ; Jiajender Dutt v. ilf.Vfer I. L. R., 6 Cab, IW. ^ 
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a settlement in perpetuity on the male descendants of the testator and for their 
use, and not a real dedication for the worship of the idol.^ In a more recent 
case, also, trusts for maintenance and certain religious trusts were held to be void 
as being mere perpetual trusts for the benefit of the family of the testator.^ Pro- 
perty, however, may be validly devised subject to trusts in favour of idols. Thus, 
where a Hindu by will gave all his moveable and immoveable property to the 
family idol, and, after stating that he had four sons, he directed that his property 
should never be divided by them, theii* sons or gi’andsons in succession, but that 
they should enjoy “ the sui’plus proceeds only,” and the will, after appointing one 
of the sons manager of the estate to attend to the festivals and ceremonies 
of the idol, and maintain the family, fui'ther directed that whatever might 
be the surplus, after deducting the whole of the expenditui'e, the same should be 
added to the corpus, and in the event of a disagreement between the sons and 
family, the testator directed that, after the expenses attending the estate, the 
idol, and maintenance of the family, whatever nett produce and surplus there 
might be, should be divided annually in the certain proportions among' the 
members of the family, it was held that the bequest to the idol was not an 
absolute gift, but was to be construed as a gift to the testator’s four sons and 
their offspring in the male line as a joint family (the family being joint) so long 
as the family remained joint, and that the four sons were entitled to the surplus 
of the property after providing for the performance of the ceremonies and 
festivals of the idol, and carrying out the provisions in the will for maintenance. ^ 
So, where a Hindu lady by her will left to her sons, lands belonging to her to 
support the daily worship of an idol and defray the expenses of certain other reli- 
gious ceremonies, with a provision that, in the event of there being a surplus after 
these uses had been satisfied out of the revenue of the lauds, the surplus should 
be applied towards the support of the family, it was held that this provision 
amounted to a bequest of the surplus to the members of the joint family for 
their own use and benefit, and that each of the sons of the testatrix took a shai’e 
in the property, which, after satisfying the religious and ceremonial trusts, might 
it was said, be considerable, and could not be presumed to be valueless.^ 

It has been held that a trust for the accumulation for 99 years of the 
surplus income, after certain yearly payments, of the testator’s estate to be applied 
in the purchase of zemindaries for time to time, there being no disposition of the 
beneficial interest in the zemindaries so to be purchased, was void as not being 

* Promotho Dossee V. Radhika Persaud Datt, B. L R., 175. See Anantha T. Ohurn 
V. Raga Muhu AmbalagareUy I. L. R., 4 Mad. 200. 

* GhwndTO/monQy Dossi v. Matilal Mullicky 5 C. L. R., 496. 

* Sonatu/n Bysack v. Juggut Soonderee Douse, 8 M., I. A. 66. 

* Ashutosh Dutt v. Doorga Chum Chatterjee, I. L. R., 5 Cal., 438, (S. C.) L. R. 6 I. A., 
182 ; (8. C.) 5 C. L. R., 296. See Ram Coomar Paul v. Jogendra Nath Paid, I. L. R., 4, Cal. 56. 
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sdiictiuiietl by Hindu lawd It was argued that sucdi a trust was nowhere express- 
ly prohibited by the Hindu law and therefore it might be taken as valid. In 
dealing with this argument Markby, J., said that in his opinion such a gift of 
property, whether made by deed or will, would be equally foreign to the 
general habits, ideas and usages of Hindus, and in excess of the rights of pro- 
perty as recognised generally in India, and accordingly he held it to be void. 
In the lower Court, Norman, J. had taken the same view. He said, “ A 
testator cannot in giving his propei’ty by will impose conditions in contravention 
of the objects for which pi’operty exists, or contrary to the policy of the law. 
lor instance, suppose an estate were given to a man on condition that it should 
bo allowed to relapse into jungle, or never be cultivated, no one could doubt 
that such a condition would be void. Again, where there was a ti'ust for the 
accumulation of a fund until it should amount to Rs. 300,000, wliich was then to 
be divided and a fresh accumulation started, it was held to be wholly bad as being 
in fact ])art and parcel of the creation of a perpetuity, foi‘, notwithstanding the 
division from time to time, the trust itself was in ti-utli perpetual.^ 

If there is a good gift of an estate but there is also a prohibition against 

alienation or against partition by those entitled to divide or there is an invalid 

restriction, the prohibition or restriction will be void.** Thus where a Hindu by 
Ins will gave all his immoveable projierty to his sons but postponed their enjoy- 
ment of it by a clause that they should not make any division for 20 ycoi-s, it 
was iicld that the restriction was void us lieing a condition repugnant to the gift, 
And that tile sons weie entitled to partition at once.^ A direction, however, 
that until the youngest son should attain majority, none of the sons should have 
a right to iiartition has been held to be valid.'i Where there was a gift over on 
the whole of the male issue of the son of the testator dying without issue under 
le age o 21, the gift was held to be invalid on the ground that by Hindu 
law an estate cannot rcimiin in suspense or abeyance and without an owncr.7 

■ KrUkna Dch v. A'..,,.. A'..., -a AViVwia D.t, 2. H. T. U., 0. C., 11. 

- li. b, 1<., (O. C.j p. 2-1-. 

» Dun v. A.uuuU, KrU,„.„ Duse. -I 13. L. K., 0. C., 231. p. 231. 
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K 6 Cal in.- I ,1 J- ^ v. SInimrl, and Jlfider, I. L. 

_ liaiUshor. Das, v. Debendranath Sircar, 1. L. 11., 15 Cal., .109.’(1-. C ) 

Drama, na,j, v. Japes Chand,a Dull. 8 B. L. 11.. 100. 407. 
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The law in England relating to gifts to superstitious uses does not apply 
to the case of Hindu religious endowments.^ 

In the case of Bonatun Bysack v. Juggutsoondree Bossee^^ it was held 
that a Hindu could not by his will intei'fere with his widow’s right of mainte- 
nance. 


A condition imposed upon a bequest that its subject matter should devolve 
on male descendants only is invalid, as being a condition making property 
inheritable otherwise than in accordance with the law.^ In the case of Tagore 
V. Tagore‘S it was said that a private individual who attempts by gift or will to 
make property heritable otherwise than the law directs is assuming to legislate, 
and the attempted disposition must fail and the inheritance take place as the 


law directs. The Judicial Committee in the same case went on to illustrate 
their meaning. They observed— “ If on the other hand the gift were to a man 
and his heii's to be selected from a line other than that specified by law, 
expressly excluding the legal course of inheritance, as for instance, if an estate 
were granted to a man and his eldest nephew, and the eldest nephew of 
such eldest nephew, and so forth, forever, to take as his heirs to the exclusion 
of all other heirs, and without any of the persons so taking having the 
power to dispose of the estate during his lifetime, insomuch as an inheritance 
so described is not legal, such a gift cannot take effect, except in favour of 
such persons as could take under a gift to the extent to which the gift is 
consistent with law. The first taker would, in this case, take for his lifetime, 
because the giver had at least that intention. He could not take more, because 
the language is inconsistent with his having any different inheritance from that 
which the gift attempts to confei% and that estate of inheritance which it 
confers is void.”^ 


A condition binding the legatee not to alienate the estate from the natural 
line by adoption® is inconsistent with Hindu law and therefore void. So a Hindu 
cannot by will limit his son’s general right to adopt an heir.7 In the case 

^ Khxisalchand v. Afa/iadeujat, 12 Bom., H. C. R., 214. Mohant Burm Suroop Dass -v . 
Kkashee Jha^ 20 W. R., 4-71 ; Ramtonoo v. Ranigopal, 1 Kuapp., 245 ; Jicgrjutmohini v. Sokhee- 
monetjj 14 M., I. A., 289. 

^ 8 Moo. I. A., 66. 

* Kumar Tarakeswar Roy v. Kumar Shoshi Shikhareswar, L. R., 10 I. A., 51 ; (S. C.). I. L. 

H. , 10 Cal., 952 j Tagore v. Tagore^ 9 B. L R., 377. See Bhoobun Mohini Debya v. Hurrish 
Ckiinder Chowdhryj L. R., 5 I. A., 138; Ram Lall Mookerjee v. Secy, of State^ L. R., 81. A., 46. 

9 B. L. R., 377. 

* See Venkata Mahapati Surya v. Venkata Mahapati Gangadhara, L. R., 13 I. A., 97, (S. C.) 
!• h. R.j 9 Mad., 499 ; Ramlinga Khanapure v, Virupakshi Khanapure, I. L. R., 7 Bom., 538. 

® Venkata Mahapati Surya v. Venkata Mahapati Gi4nj7ad/tara L. R., 13 I. A., 97, (S. C.) 

I. L. R., 9 Mad., 499. 

* Ranee Hurrosoondery v. Coivar Kisto Nauth Roy, FuU. 303. 
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of Braniomoiji Dad v. Jages Chandra Dntt,^ a direction postponing the enjoy- 
ment of the estate beyond tlxe majority of the devisee was held to be void 
on the ground tliat by Hindu law an estate could not remain in suspense or 
abe^'ance and without an owner.* 

In the case of Alangamayijori Dehi v. Sonamoni Dehi,^ a Hindu who died in 
1873, leaving three daughters, made a will in 1872, which provided as follows : 
“ Should I never have a son, in that case my daughters’ sons when they come to 
years of discretion shall receive the properties in equal shares. If any daughter 
be childless or become a widow, she shall receive a monthly allowance of Rs. 10, 
as long a.s she lives and resides in the ancestral family dwelling house.” It 
was contended that the bequest to the daughters’ sons was invalid according to 
the Tagore case as being a bequc.st to unborn persons. On the other hand, it 
was ui'gcd that the law as laid down in that case had been altered by the Hindu 
AVills Act, and that under that Act* the bequest was valid. The latter view was 
taken by Wilson, J., in the Original Court. The case, however was appealed, 
but before the appeal came on for hearing the decision of AVilson, J. was relied 
upon in another case^ before Garth, C. J., and Pontifex, J. The latter learned 
Judge discussed the decision at length and expressed a very strong opinion 
against the soundness of the conclusion arrived at by AVilson, J. His remarks, 
however, were purely extra-judicial, as it was not necessary for the purposes of 
the case before him to come to any decision upon the point raised. AVhen the 
appeal in the case oi Alangamanjori Dcbi y. Sonamoni Dcbi,^ came on for hear- 
ing the opinion expressed by Pontifex, J., was followed, and the decision of 
Wilson, J., was reversed, on the ground that the bequest to the unborn childi'en 
of the testator’s daughters was an attempt “ to create in property an interest ” 
which the testator could not have created before the passing of the Hindu 
AVills Act, and was therefore, under the last proviso to s. 3 of that Act, void. 
The Hindu AVills Act, after setting out the sections applicable to Hindus, 
Jains, Sikhs and Buddhists within certain local limits, by s. 3 provided that 
nothing therein contained should ” authorize any Hindu, Jain, Sikh or Bud- 
dhist to create any interest which he could not have created before the 1st day 
of September 1870 ” (the day on which the Act came into force). The Probate 
and Administration AcG which by s. 1, declared that Chapters 11 to XIII, in- 

' 8 B. L. II., 400. See supra, p. 52. 

* Afl to directions as to the application or onjoyinont of bequests, see Indian Suc- 
cession Act, Part XVII, which is inado npplioablo to Hindus etc. by the Hindu Wills Act, 8. 2. 

* 8 C. L. R., 121 S. C., I. L. R., 8 Cal., 157. 

* S. 3, last proviso. 

* Callynauth NaughChowdhnj V. Chundfr Xath Naugh Chowdhurg, 10 C. L. R, 207* 
I. h. 11, 8 Cal., 578. 

« 10 C. L. R., 459 * (S. C.), I. L. R., 8 Cal. C57. 

^ Act V, of 1881. 
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elusive, should apply in the case of every Hindu, i Muhammedan, Buddhist and 
persons exempted under s. 332 of the Indian Succession Act, dying before, on or 
after the 1st day of April 1881, subject to certain provisos, by s. 149, provided that 
“ nothing herein contained shall (a) validate any testamentary disposition which 
would otherwise have been invalid, (b) invalidate any such disposition which 
would otherwise have been valid, or (c) deprive any person of any right of 
maintenance to which he would otherwise have been entitled.” 

A married woman cannot legally devise any property which she inherits 
in the usual course through her husband or her father, for in such property she 
has only a limited interest, but it is otherwise, as we have seen, in respect of 
her stndhan, which she is at libei'ty to dispose of either by gift, will or sale, 
except in the ease of immoveable property given to her by her husband.^ 

Under Expl. I. to s. 46 of the Indian Succession Act, in cases where by the 
Wills Act it applies, a Hindu married woman will still be incapable of making 
a valid testamentary disposition of property inherited from her husband. Ac- 
cording to that explanation she may dispose of any property which she could 
alienate by her own act during her life.^ In BhagahutH Baee v. Choiodhury 
Bholanath Thakoor^ it was decided that a Hindu widow has no greater power 
of alienation over the profits than she has over the corpus of her husband’s 
estate, and that whatever she purchases out of the profits is an increment 
to the corpus. In Hunshati Koerain v. Ishuri But Koer^ the question was 
raised in the High Court whether since the Hindu Wills Act, which made 
s. 46 of the Indian Succession Act applicable to Hindus, a Hindu widow may 
not dispose by \vill of accumulations in her hands at her death. It was unneces- 
sary, however, to decide the question. Ainslie, J., thus dealt with the question. 
He said,— “ By the Hindu Wills Act, XXI of 1870, s. 2, extending s. 46 of Act 
X of 1865 to Hindus, and by s. 3 of the former Act, every person may dispose 
by will of that which he or she may alienate inter vivos, and this would seem 
to involve this consequence that a Hindu widow may keep property acquired 
from accumulations in her own hand up to her death and then sever it from 
the estate of her husband, so that, although it will not pass as stridhan under 

* The term “ Hindu ” in s. 331 of the India Saccession Act was held to include a Jain 

Bnckebi v. Makhanlal, I, L. E., 3 All., 55, and also a Sikh Chotay Lai v. Chunnoo LaL I. L K 
4 Cal., 744. 

* See Mahomed Shwnsool v. Shewhramj L. E., 2 I. A., 7. p. 14. 

* Teencowrie Ckatterjee v. Dinonath Banerjee, 3 W. E., 49 ; Behary Lall Sandyal y, Juggo 
Mohan Qossain, 2 C. L. E., 422 ; Oobinmani Dosi v. Sham Lai BysaeJe, B. L. E., Sup., Vol. 48 ; 

See now Act X. of 1865, s. 46, Hindu Wills Act, ss. 2, 3, and Act V of 1881, s. 149. See 
p. 41. 

* Act X of 1865, e. 46. 

* L. E., 2 I. A., 256. 

* 4 C. L. E., 11, (S. C.), I. L. E., 6 Cal., 512. 
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Hindu law, she can secure that it will pass as if the law regulating the descent 
of woman’s property applied to it. This is an extension of a Hindu widow’s 
dominion over property which she only holds foi' the estate of a Hindu widow 
which may be a logical consequence of the decisions as to the status of such 
persons, hut which it is not easy to reconcile with what I believe to be the uni- 
versal custom of the country.” On appeal the Judicial Committee of the Privy 
Council did not deal with the question raised by Ainslie, J. Upon a roriow 
of the previous cases they held that if a widow made no attempt to dispose 
of the savings from her husband’s estate in her lifetime, there was no dispute 
hut that they followed the estate from which they arose. They did not 
think it possible, however, “ to lay down any sharp detinition of the line which 
.separates accretions to the husband’s estate from income held in suspense in 
the hands of the widow and as to which she has not determined whether or 
not she will spend it.”^ 

In the case of Soorjeemomj Dimeev. IVutihiuidhoo Mnllich} iho Judicial Com- 
mittee held that a widow was entitled absolutely in her own right to the interest 
and accumulations which had since her husband’s death arisen from a fund which 
came to her as a Hindu widow. Tn a later case,^ hoAvever, the Judicial Com- 
mittee showed a disposition to recede from the iiosition which they had laid 
down. In a case on the original side of the High Court, A. G. Maepherson, J., held 
that there was a distinction between accumulations and income, and tliat thoi'e 
was no authority which permitted a widow to deal with accumulations as she 
might with income.* In the case of Piuhlo }fo}iee Unv.s'ce v. Ihcarkaaafh 
was held that purchases by a widow out of current income might be reconverted 
into money and the proceeds spent. The Court there considered that where n 
widow having no present occasion for spending money but, foreseeing one after a 
year or two, had thought it, advisable to invest money derived from her husband’s 


estate in land, the property purchased would not become an addition to the corpus, 
but that, even in that case, she might re-sell the land and take the money and spend 


it. But what arc accumulations P “Not surely” said the Courf* “ the accidental 
balances of one or two yeai-s of the widow’s income, but a fund distinct and 


tangible. There is nothing whatever in the case to indicate that any such fund 
ever had been formed or liad existed, and we sec no reason to suppose that ac- 
cumulations had ever arisen, except that the widow may have spent in some 
years more, in others less, and in that sense the savings of the loss costly year 
might be an accumulation to meet the charges of the next.” 


' hri Dut Koer v. Hansbutti Koerain, I. L. R., 10 Cal., 32 V, 
^ 9 Moore’s, I. A., 123. 

® GondaKooer v. Koocr Oodeij Singh, U R. h. R., 159. 

^ Orntte v. Dnssee, 4 B. L. R., (0. C.), 40, 

* 25 W. R , 335. 

“ Jhid., p. 341. 
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In a recent case,'^ on the original side of the High Court of Calcutta, where 
all the previous decisions were discussed, it was said that the question to 
be considered, in determining a widow’s right to deal with income and accumula- 
tions of income, was one of intention. If she invested her savings in such 
a manner as to show an intention to augment her husband’s estate she could 
not afterwards deal with such investments, except for reasons which would 
justify her dealing ^vith the original estate, but if she had evinced no such inten- 
tion, she could at any rate during her lifetime, deal with the profits. ’Where 
she invests her income, making a distinction between the investments and the 
original estate, she might at any time afterwards deal with the investments, 
except, it was said, in the case of the pui-chase of other property as a permanent 
investment. But should she invest her savings in property held by her without 
making any distinction between the original estate and the after purchases, tlie 
prinid facie presumption would be, that it had been her intention to keep the estate 
one and entme, and that the after puichases were an increment to the corpus.^ 

The question raised by Ainslie, J. in the case of Ilunshati Koerain v. Lhuri 
Blit Koer^ has never actually been decided. In the case of Grish Chundcr Roy v. 
Broughton,^ the Court was careful not to enlarge the right of a Hindu Avidow to 
deal with accumulations, as to which she had shown an intention not to augment 
her husband’s estate in her lifetime. But, if during her lifetime she has tlic 
poAver to deal Avith such accumulations, then, under s. 4G, Expl. I. of the Indian 
Succession Act, Avhich declares that a married woman may dispose of any i)roperty 
which she could alienate by her OAvn act during her lifetime, it seems to follow, 

as suggested by Ainslie, J., that she may validly dispose of such accumulations 
by Avill. 

A minor is incapable of making a Avill.^ Under Hindu law minority 
terminated at the age of 16, but noAv in cases to Avhich the Hindu Wills Act 
applies, a “ minor” is one Avho has not completed the age of 18 years. 

The ancient Hindu LaAv, as aax have seen, did not contemplate Avills, and con- 
sequently there are no directions in that Iuav as to the formalities necessary to 
execution, attestation or revocation of Avills. No particular formalities, thcrefoi-e, 

were required before the passing of the Hindu Wills Act.^ Before that Acta 

Hindu could have made a nuncupative Avill in respect of cither moveable or 

Q-iish Chunder Roy v. Broughton^ I. L. R., 14 Cal., 861. This case was decidcil by ono 
Judge sitting on the Original Side of the Court, and at the time those Lectures Averc in tho 
press an appeal was pending from the decision. 

® See Skeolochun Singh v. Saheb Singh, I. L. R., 14 Cal., 387. 

® 4 C. L. R., 11, (S. C.), I. L. R., 14 Cal., 512. 

** I. L. R., 14 Cal., 861. 

* Cossinath Bysuch v. Ihirrosoonderry , 2 Morlcy’s Dig., 198. 

® Vinayak Naratjan Jog y. Govindrav Ghinlaman Jog, 6 Bom., 11. C. K., 224 j Maucharji 

II 
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cEil>U‘ proiierty* Init in the ease of nuncupative wills the strictest proof 
MS ahvays necessary.a jf, was not even necessary tliat a Avill should he signed^ 

' attested.'^ All that was rcfjuisite was that it should have been a complete 
instrument and should express the deliberate intentions of the testator.^ Ac- 
cordingly a testamentary paper might be in any form. Thus petitions** and 
replies^ in answer to inquiries by oflieialsj containing directions by the OAYTier 
as to the intended devolution of the jiroiierty after his death have been treated 

as testamentary. 

In Bombay a nuncupative will made in 1871 after the Hindu Wills Act 
eame into force, but not dealing with any immoveable property to which that 
Act ajqilied, was held to he valid’*. 

Before tlic Hindu Wills Act, the will of a Hindu might ho revoked by 
pai’ftl, and, ivlicrc definite authority was given by him to destroy the will with 
the intention of revoking it, that was in law a suilieient revocation, although the 
instrnment was not in fact destroyed.^ 

In construing Hindu w ills not subject to the Hindu Wills Act the Court must 
look to the intention of the testator, as wc shall find it docs in the case of English 
wills and wills under the Indian Succession Act. Primarily the words of the 
will are to ho considered. They convey the expression of the testator’s 
wishes ; hut the meaning to be attached to them may bo affected by 
surrounding circumstances, and, wdiere tliis is the case, those circumstances must 
be regarded. Amongst the circumstances thus to be regarded is the law^ of tho 
country under which the will and its dispositions are to be carried out. If that 
law has attached to particular words a particular meaning, or to a pai'ticulai* 
de])osition a particular effect, it must he assumed that the testator, in the dis- 
position wdiich he has made, had regard to that meaning and effect, unless tho 
language of the w'ill or the siin-ouiuling circumstances displace that assumption.!® 


Pe.stouji V. Navayan Lukshumanji, 1 Bom., H. C. 1\., 77 ; Ci'in\ca<> Ammal v. Vijayammal, 2 Mad., 
II. C. 11., 37. 

* Crinivas Ammal V. Vijai/amiiuil, 2 "Had., II. C. U., 37 j Beer Pertap Suheo v. Muharqjah 
Itdjnuhr Pertap Sahee, 12 JI., I. A., 1. 

® Beer Pertap Sahee v. Maharajah Rajrndcr Pertap Sahee, 12 M., I. A., 1. 

^ Venayak Karoyau Joy v. Chintaman Joy, G Bom., U. C. K., 22A. 

* Mancharji Peafotiji v. Karayan Lakahamiuji, 1 Bom., 11. C. R., 77. 

® Venayak Karayan Joy v. Ooeindra Chintaman Joy, 0 Bom., II. C. U., 22-1. 

® nurpur.Jiad v. Dyal, L. R., 3 I. A., 251) ; S. C., 2G W. R:, 55. 

’ Mahoincd Shumsool v. Shvwkram, L. 11., 2 I. A., 7 (S. C.), II B. b. R., 22G. 

« Bhuyran Dnllobh v. Kata Sha)d ur, 1. L. R., 1 Bom., Oil. 

^Maharajah Pertab Narain Sinyh V. Stifc/uio AVr, I. L. R., 3 Cal., 620 j (S. C,), 

1C. L. It., 113; (S. C.). L. R.,II. A., 228. 

Sootjecinonei/ Dussee v. Dciwhandhoo MitUick, G M., 1. A., p. 550, per Tumor, L. J. Soo 
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fu Tagore V. Tagore,^ Willes, J. said; “If the real meaning of the document 
can be reasonably ascertained from the language used, though that language be 
ungrammatical or untcchnical, oi' mistaken as to the name or description, or in 
any other manner incorrect, provided it sufficiently indicate what was meant, that 
meaning shall be enforced to the extent, and in the form, which the law allows. 
Accordingly, if the gift confers an estate upon a man with words imperfectly 
describing the kind of inheritance, it would, in the absence of a conflicting text, 

carry by Hindu law (as, under the present state of law, it does in England) an 
estate of inheritance.” 

In the case of Hindu wills in which there are gifts to females, as wo have seen,^ 
the Courts take into consideration the ordinary notions and wishes of Hindus 
in respect to the devolution of property and they consider that it may be assumetl 
that a Hindu generally desires that an estate, especially an ancestral estate, 
should be retained in his family, and that he knows that, as a general rule at 
all events, women do not take absolute estates of inheritance which they are 
enabled to alienate. Accordingly, under a simple gift of immoveable property 
a Hindu female ordinarily takes a life-estate only, though in respect of moveal)les 
she would take under the same gift an absolute estate.^ In the case of the 
immoveable property, to give his widow an absolute estate, it is necessary for the 
husband to give her in express terms a heritable right or power of alienation,'*’ 

It is a general principle applicable, not only according to English law, but 
according to Hindu law, that a benignant construction is to be used in con- 
struing wills,B but the Court cannot in a case where the intention of the testator 
is clear to create an estate not recognised by the law, invent a new will for the 
testator at variance with his expressed ^vishes.® 

It is not necessary that there should be any express declaration of the testa- 
tor’s intention or desire to disinlierit his sons or other heirs if there is an actual 
gift to some other person expressed in clear and unequivocal terms."^ A mei'e 
declaration that the heir will not take any part of the testator’s estate will not 
be sufficient to disinherit him, for unless there is a valid gift of the estate to 

Tj(illdbh(ti Bapubhai v. Mcitikuverbhai, I. L. R., 2 Bom., p. 409. Soo also Prosunno Oo(ytnar 
Ghose V. TarrucTcnath SirJear, 10 B. L. R., p. 284. 

" 9 B. L. R., p. 395. 

* Supra, p. 18. 

® Koonjbehai'y Dhur v. Premchand I. L. R., 5 Cal., 681- ; (S. C.), 5 C. L. R., 501. 

** Ibid. See Prosunno Coomar Ghose v. Tarmcknaih Sirkar, 10 B. L. R., 2(57, ]>. 284. 
Pahitra Dossee v. Damudar Jana, 7 B. L. R., 697 ; Kollany Kooer v. Luchmee Pershad, 24 W. R., 
395 j Jewun Punda v. Sona, 1 All., H. C. R., 6. 

* Tagore v. Tagore, 9 B. L. R., 395. 

® Tagore v. Tagore, 9 B. L. R., 407-8. 

Tagore v. Tagore, 4 B. L. R., O. C. J., p. 187 ; Piosimnu Coomar Ghose v. Tarrucknalh 
Sirkar, 10 B. L. R., 267. 
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some one else, lie will take by inheritance whatever is not validly disposed 
of by the 

As to the power of an executor of a Hindu will not govei-ned by the Hindu 
Wills Act, Phear, J., said “ Probate docs not confer upon the executor of a 
Hindu will any personal rights of property analogous to an English estate or 
interest. The M'ill gives just such powers of dealing Avith the property com- 
jn-ehended in it as its words express, and no more”.® 

In cases to which the Hindu Wills Act^ does not apply, a bequest to a class 
of persons some of whom are not in existence at the date of the testator’s death 
is wholly void, and the fact that some of the class are then living and capable of 
faking wall not allow the class to open out, and let in any after-boni members 
of the class.* 

^ Tagore v. Tagore, 4 B. L. R., 0. C. J., 187, per Peacock, C. J., ia/bd)?iai Bapubha\T, 
ManJiuverhhni, I. L, R., 2 Bom., 388. 

® Jaikali v. Shihnnfh Chafterjec, 2 B. L. R., 0. C., 1. See Sreemxitty Dossee v. Tarachxim 
C'oondoo Chowdhry, Bonrfco, Pt. VII, 48; Kerodemonet/ Dossee v. Durgamoneij Dossee, I. L. R., 
4 Cal., 455 ; S. C., 3 C. L. R., 315 ; Maniklal Atmaram v. Manchershi Dinsha, I. L. R., 1 Bom., 
3G9 ; Lallithhai Bapuhhai v. Manfeuverhhai, I. L. R., 2 Bom., 388. 

® Sec s. 99 of the Indian Succession Act. 

* Khcrodemoyicy Dossee v. Doorgaxnoncy Dossee, I. L. R., 4 Cal., 405, S. C., 3 C. L. R., 315. 
Sco Tagore v. Tagore^ 9 B. L. R., 377 ; Soudamonexf Dossee v. Jogesh Chnnder Duff, I. L, R., 2 
Cal., 262. 
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LECTURE IV. 

INDIAN SUCCESSION ACT— GENERAL CHARACTERISTICS 

OF WILLS. 

Indian Succession Act, 1865 — “ Will’* and “ Codicil” how defined in that Act — Foim of will 
immaterial — Requisites of valid will — Animus testandi — Will necessarily revocable — Docu- 
ment partly testamentary — Conditional Wills — Joint Wills — Mutual Wills — Instructions 
for will when treated as will— Incorporation of Documents in existence at date of 
will by reference — Admisaiblity of evidence to show what papers constitute will — In- 
corporation of documents in existence at date of codicil — Testator cannot by will reserve 
power to dispose of property by subsequent unattested paper — Admission of papers to 
probate — Secret trusts — Language of will — Technical expressions not necessary — Testa- 
mentary capacity — Minors and Insane persons incapable of making wills — Lucid intervals — 
Onus in case of alleged incapacity — Delusions — Minority — Testamentary guardians — 
Married women — Hindu females — Capacity of Deaf, Dumb and Blind persons — Incapacity 
arising from old age — Sound disposing mind, what is — Incapacity caused by drunkenness 
or illness — Wills obtained by fraud, coercion or importunity — Undue influence — Words 
or clauses introduced by mistake or accident. 

I come now to deal with testamentary disposition as it is regulated by the 
Indian Succession Act of 1865. We have seen that that Act applies to the fol- 
lowing classes of persons : — 

(1.) Europeans by birth or descent domiciled in British India.^ 

(2.) East Indians or persons of mixed European and Native blood. 

(3.) Jews,^ except in Aden where they have been exempted by notifica- 
tion under s. 332. ^ 

(4.) Armenians.^ 

(5.) Parsees, in regard to testamentary succession.^ 

(6.) Native Christians and their Christian descendants.® 

(7.) Natives of India other than those comprised in the terms Hindu, 
Mahomedan and Buddhist, and not excluded under s. 332 of the Act. 

^ As to domicile, see Intestate and Testamentary Succession in India, pp. 8 — 19. 

® Qahriel v. Mordahaif I. L. 11., 1 Cal. 148 ; S. E, Musleah v. E. E. Musleah, 1 Boul., 234, 
Musleah v. Musleahy Fult. 450. 

® Gazette of India, 1886, p. 707. 

^ See Aratoon H. Aratoon v. 0. Aratoony 7 Select Reports, 528 j Stephen v. EumCy 1 Fult. 
224, p. 242 5 Aratoon v. JohanneSy Morton, (by Montrion) 19. 

* Intestate Succession among Parsees is now regulated by Act XXXI of 1865. 

* Ponnusami Nandan v. Dorasami AyyaUy I. L. R., 2 Mad. 209 j Joseph Vathiar, 7 Mad. 

H. C. R., 121. See Abraham v. Ahrahamy 9 M. I. A., p. 239 ; Admin,’ Qeneral v. Anandachariy 

I. L. R,, 9 Mad., 466 j Tillis v. Saldanha^ I. L. R., 10 Mad,, 69. 
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INDIAN srCDEPf^ION ACT— OENEnAI, OnAKACTF.TITRTTCS OF WIT.LP. 


(R.) AH Eiiropcanfl in Tnrlia not linvin^r an Tndinn domicile except in so 

far as the Act relates to the succession to moveahle property. 

A “ will ” according to the definition in the Indian Succession Act, moans tlio 

le"al declaration of the intentions of the testator with respect to liis property 
Avhich he desires to be cai-ricd into effect after his death* and a “codicil” 
means an instrument made in relation to a will and explaining, altering or add- 
ing to its dispositions, and is considered as forming an additional part of the Avill. 

The Indian Succession Act merely defines a aWII. It contains no provision 
as to the form or language of a Avill or the materials upon which, or the manner 
in Avhich, it may be An-ittcn. The form, therefore, of a paper docs not affect its 
title to probate as a will, provided it was the intention of the deceased that 
the gifts or dispositions made by it should he dependent on his death » The 
following documents liavc been held under vanous circumstances to bo testa- 
mentary in their nature ; a deed poll,^ a deed of gift,* a hond,^ marringo 
settlements,® drafts on bankers, ? letters,’’ an assignment of a bond by endorse- 
ment, ^ and a promissory noti'.*® In every case there must be an intention 
that the particular document sliould take effect as a a\i 11, as A\heio it is 
rcferi'cd to or treated as such. But, as avc shall sec, no document Avill bo 
treated as a will unless it he executed according to the formalities required for 
the valid execution of a will,’* and the dispositions arc to take effect after tho 
death of the person making thcni.’^ When the question is raised as to tho 
testamentary character of a paper another test is whether it is revocable,'® 
for it is an essential characteristic of a Avill that it should ho revocahlo by tho 
maker. The Indian Succession Act thus deals with the rcvocability of a Avill. 
“ A will,” it declares “ is liable to bo revoked or altered by tho maker of 


> Act X of 18C5, s. 3, 

* JInsfennan v. Maberh'i/, 2 Hng"., 235 ; In t/ic (food^ of Mor,jan, L. R., 1 P. amlD. 214' j 

In the fjoods of TTcmi/.s'x, I. L. U., 4 Ciil , 721 ; Otijnn v. O-jlatuh'r, 2 Hap:"., » Willmnis on 

Executors, 105, 100 ; Robertson v. Smith, L. R., 2 P. ami D. 43 ; IIiilh'r>jham v. rbiccuf, 2 Vcs., 
204, 231. 

* Peacoch v. Monk, 1 Vcs. Sea., 127. 

^ Thorold V. Thorold, 1 Phil!., 1. 

* Mdsterman v. Mii}>erlei/, 2 Hag"., 235. 

* Passmore v. Passmore, 1 Plull., 218, per Sir John NielioU. 

^ Bartholcmcw v. Ileulei/, 3 Phill., 317 ; In the [loods of Marsden, 1 Sw. mul Tr., 542. 

® Ilahherfieldv. Browning, 4 Vc.s., 200 n. ; Dcnn\i v. 2 Phill., 575, 

** Musgrave v. Down, T. T., 1781-, cited in 2 Ilagg., 217. 

Satinc v. Goafe, cited in 2 lingg., 217. 

” Sco Robertson v. Smith, b. R., 2 P. and D., 43. 

Hahergham v. Vincent, 2 Vcs., 204, 231 ; in the goods of Morgan, h. R., 1 P. and I) , 214 ; 
Cock V. Cooke, iJ)., 211. 
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it at any time wlien he is competent to dispose of liis property by 
Though a man purports to make his testament and last will irrevocable iu 
the strongest and most express terms, yet he may revoke it, because his own 
act and deed cannot alter the judgment of law to make that irrevocable which 
is of its own nature revocable. A will is, therefore, said to be ambulatory 
until the death of the testator .2 But a voluntary settlement for the benefit of 
others after the death of the settler, though it may reserve to him a life- 
interest and contain a power of revocation, is not testamentary.^ 

In the case of In the goods of Itohxnson^^^ there was an agreement for a 7 
years* lease duly executed and attested by the witnesses, and containing a 
provision as to the application of the rent in the event of the lessor’s death 
before the expiration of the lease, the lessee being beneficially interested in such 
application. It was contended that this portion of the document was testa- 
mentary, but the Court held that as it came into operation immediately upon its 
execution, and as no part of the agreement was revocable, it could not take effect 
as a will. If, however, a document is in part clearly testamentary such part 
will take effect as a will.^ 

A document, though formally executed as a will, will not be valid if there be 
no animus testandij as if it were written in jest, or without any intention of making 
a valid will, evidence being admissible to show what the intention was.^ Con- 
versely, evidence is admissible to show that a deed or other instrument not on 
the face of it testamentary was intended to be so by the testator.^ If there be 
proof either in the paper itself or from clear evidence dehors, firstly, that the execu- 
tant intended to convey the benefit by it which would be conveyed if the paper 
were considered testamentary, and 2ndly, that death was the event to give it 
effect, then whatever be the form of the instrument it may be admitted to pro- 
bate.® If there is nothing to show that au instrument is of a testamentary charac- 
ter to take effect with reference to the death of the person executing it, it cannot 
be allowed to operate as a will.^ 

A will may be testamentary only in the happening of a certain event, as if 

* Vinior^s case, 8 Co., 82 (n ) Williams on Executors, p. 126. 

* Act X of 1865, s. 49. 

® Tompson v. Browne, 3 M. and K., 32. 

^ L R., 1 P. and D., 384, 

* Doe d. Cross v. Gross, 8 Q. B., 714. See Peacock v. 3£onk, 1 Ves. Sen., 127. 

® Nicholls V. Nicholls, 2 Phill. ISO ; Williams on Executors, 107 ; Lester v. 87mth, 3 Sw. 
and Tr., 282. 

’ Kind's Proctor v. Daines, 3 Hagg,, 221, p. 231 ; Rohertso7i v. Smith, L. 11., 7 P. and D. 43. 
In the goods of Coles, L. R., 2 P. and D. 362 ; Cock v. Cooke, L. il., 1 P. and D. 241. 

® King's Proctor v. Daines, 3 Hagg., 221, 

® Glynn v. Oglander, 2 Hagg., 428. 
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a testator were to beriueathe liis property to C, “ if I tlic of the particular 
illness of wliich I am now suffering and C survive me,” and unless the event 
happen, the will docs not take effeetd Where a tesiator executed a paper in 
which he made use of the following language : “ Being obliged to leave England 
to join my regiment in China, I leave this paper containing my wishes. Should 
anything unfortunately happen to me whilst abroad, I wish everything I may 
he in possession of at that time, or anything appertaining to me hereafter, to be 
divided etc.” The deceased returned to England from China, and it was held 
that the dispositions were dependent upon the death of the deceased in China, 
and that therefore the will itself was conditional.^ It is to be observed, however, 
that a distinction is to be drawn between cases Avherc the testator makes his 
will conditional upon tlic happening of his death within a particular period, and 
cases where the testator merely assigns the possibility of death during a parti- 
cular period as the reason for making his will. In the latter class of cases the 
will -is not contingent upon the death happening during the period.^ In In 
the goods of Magd,^ a testator being about to travel, made his Avill Avhich con- 
tained tlic following words : “ On leaving this station for T. and M. in case of 
my death on the way, know all men that this is a memorandum of my last Avill and 
testament, etc.” and it was held that the will was not contingent upon his death 
before arriving at T. or M. So a will commencing with the words — “ In case of 
any fatal accident happening to me being about to travel by Railway, I hereby 
leave etc.” was held not to be contingent upon the event of the testator’s death 
on the journey he was about to take at the time of the execution of the will.^ 
If a will Avas clearly contingent upon an event Avhich did not take place, no 
evidence is admissible of a subsequent adherence to the will to show that the 
testator intended that it should be operative after the time limited in the condi- 
tion had expired,^ as where a testator made a will containing the following 
passage: “ Should anything happen to me on my passage to Wales, I leave all 
my goods etc.” 

There is nothing to pi’cvcnt a man from saying that the question whether 


’ Kamince Dosce v. Disnnath Ghose^ 2. In Jnr. N. S., G ; v. Roberts, 2 Sw. and Tr. 

337. Sec In the goods o'’ Maijd, L. U., G P. Div., 17. 

® In the goods of Porter, L. U., 2 P. and D. 22, Soo In goods of Rohinson, ib. 171. Ir» 
the goods of Lindsag, ib. *159, wore under Biniilur oircuinstanocs wills wore held to bo condi- 
tiunul. 

« In the goods of Magd, L. R., G P. D. 17 ; In the goods of Dobson, L. U., 1 P. and D. 88. 


In the goods of Martin, b. U., 1 P. and D,, 380. 

♦ L, U., G P. D., 17. 

* In the goods of Dohson, L. li., 1 P. and D. 88, 
” Roberts V. Roberts, R Jur. N. S., 220. 
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or not a paper shall be operative or otherwise shall be dependent upon an event 

to happen after his death. He may give another person the option of deciding 

whether a testamentary instrument executed by him shall take effect or not. 

Thus, where a testator executed a codicil which concluded as follows : “ I give 

my wife the option of adding this codicil to my will or not as she may think 

proper or necessary,” it was held that the validity of the codicil depended on the 
assent of the wife.^ 

There seems to be this distinction in the consideration of papers which are 
in their terms dispositive and those which are of an equivocal character, that 
the first will be entitled to probate unless, as in the case of Niclwlls v. Nickolls,^ 
they are proved not to have been made aniTno testandi, whilst in the latter the 
animus must be proved by the persons claiming under them.^ 

It seems to have been considered at one time in England that a joint will 
was not valid, ^ but it is now settled that such a will is valid. A joint will is 
valid so far as regards the property of each testator and will ordinarily be 
entitled to probate on his death^ unless it is to take effect on the death of all 
the joint testators,^ in which case probate will be granted on the death of all. 
In In the goods of Lovegrove^ two sisters executed a will to the effect that the 
sui'vivor should have all that remained of their property at the death of the 
first deceased, and that at the death of the survivor, it should be divided 
amongst certain relations. The survivor died without having revoked or altered 
the will and the Court granted administration with the will annexed as her will 
and testament. Like other ^vills, joint wills are revocable at any time by any of 

the executants, or by the survivor.^ But in certain cases they will be enforced 
in equity, as compacts.® 

In Loffus V. the testator, who was advanced in years and in ill- 

health, induced his niece to reside with him as house-keeper, on the verbal re- 
presentation that he would leave her certain property by his will, Avhich he 
accordingly caused to be prepared and executed ; but this will he subsequently 

^ In the goods of Smith, L. R., 1 P. and D. 717. 

“ 2 PMU, 180 j see supra, p. 63. 

® Per Sir H, Jenner Fuat in Qriffin v. Ferrard, 1 Curt. 100. 

* In the goods of Stracey, Deane 6, 1 Jnr. N. S. 1177. 

* See per Lord Mansfield, 1 Co., p. 268. 

® In the goods of Raine, 1 Sw. and Tr. 144. See In the goods of Lovegrove, 2 Sw. and Tr. 453 

’ 2 Sw. and Tr. 453, 

® ffohson v. Blachhum, 1 Addams, 278 j In the goods of Stracey, Deane 6, 1 Jnr. N. S 
1197. In the goods of Lovegrove, 2 Sw. and Tr. 453. 

See Dufour v, Pereira, 1 Dick., 419 j Walpole v. Lord 0*/ord, 3 Yes., 402, Denyssen y. 
Mostert, L. R., 4 P. C. 236 ; Dias v. De Lievera, L. R., 5 Ap. Ca., 123. 

« 3 Giff., 592. 

J 
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rovoked by a codicil. The Court held, that, inasmuch as the niece had been 
induced to render valuable services to the testator on the faith of the representa- 
tion made, the testator had no right to revoke the gift and directed the trusts 
of the udll to be performed.^ 

Two per.son.s may agree to make mutual wills, and the marriage of one will 
not revoke the Avill of the other.^ Such wills may be revoked jointly or 
separately, provided the party revoking give notice to the other, but they become 
irrevocable after the death of one of them, if the other have taken advantage 
of the provisions made for him.® So two persons may execute one mutual wilH 
but a mutual will is in effect two wills.® 


A paper, not being por sc of a testamentary character, but mei’ely expressing 
an intention to instruct a .solicitor to make a particular testamentary disposi- 
tion, cannot operate as a will. But, instruments of the following descriptions, 
“heads of the will,”® “plan of a will, “sketch of any A\dll,“® “notes of 
intended settlement,”^ “ instructions for a will,” or “ insti'uctions to the 
solicitor,”^'’ have been licld, under certain conditions, to operate as testamentary 
acts provisionally, but in view of the execution of a more fomal testamentary 
act afterwards. In order, however, that instructions for a will, or memoranda 
or other similar informal documents, may be operative as a will itself, it is 
essential that tlio requisites as to signing and attesting should have been com- 
plied with. In sucli cases, where the chai’acter of the paper is on the face 
of it equivocal, the case i.s open to the admission of parol evidence of the 
testator’s intention as to wlictlier lie meant the insti’umeut as memoi'anda for 
a future disposition, or to execute it as a final will.i* 


A will may consist of several distinct papers or documents written and 
dated at dilTercnt times.*® So a will may refer to some deed or other document 

* See Jordan v. 5 LI. L. C., 185 ■ v. DfBr-i/, 12 Cl. niul Pin., 45, 

^ Jliucklet/ V. SbHHimis 4 Vos. IGOj Dtas v. Dr LtVm-.i, L. K., 5 Ap. Civ., 123 P. C. j 
Dftnii/^sen V. Mostert, L. R., -I P. C., 236. 

® Dufour V. Periera, 1 Dick., -Ui). Soo Lord Wolpoh v. Lord Oxford, 3 Vea. 402, p. 416 . 

* Dennyftsen v. 3/os/er/, L. R., 4 P. C., 236. 

* Dias V. De Lievera, L R., 6 Ap. Cn., 123, P. C. 

® Bone V. Spear, 1 Pliill., 305 ; See Castle v. Torre, 2 Moo., P. C., 133 ; Bannciw. MnlUngs 
2 Hngg., 225. 

’ Mathexvs v. iranicr, 4 Voa. 186, 5 Yes. 23. 

* Hattatt V. Hattatt, 4 Ungg., Ecc. 211. 

^ Whyte V. Pollok, L. R., 7 Ap. Cn., H. L., 400. 

■» Whyte V. Pollok, L. R., 7 Ap. Ca., II. L., 400, per Lord Selbome. 

Whyte V. Pollok, L. R., 7 Ap. Ca., U. I,., 400. 

* Willinina on Exocntors, 111 ; see ilathewx v. irnnier, 4 Vea , 18C ; 6 Yea., 23. 

’• See Marsh v. Marsh, I Sw. and Tr., 528 ; Birks v. Birks, 4 Sw. and Tr. 23. 
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wkich is no part of, but may be incorporated with, it, if the deed or other docu- 
ment be clearly identified. By the Indian Succession Act, if a testator in a will 
or codicil refers to any other document then actually written as expressing any 
part of his intentions, that document is to be considered as forming a part of 
the will or codicil in which it is refeiTed to.‘ This follows the English rule that 
a will or codicil duly executed may be made to take effect with reference to 
another instrument, which is then said to be incorporated with it, as where a 
testator devises all his lands which were conveyed to him by certain inden- 
tures.® It is really an example of the rule of evidence which allows a latent 
ambiguity in a document to be explained by parol evidence, or by extrinsic 
documents.^ To come within the rule, the document, it is to be observed, 
must be in existence, that is, actually TOitten, when the will is executed,* and 
must also bo described as then existing.^ In the case of Li the goods of 
Dallow,^ the will contained a reference to executors “ hereinafter named,” 
but it did not appoint executors. A clause appointing executors was wintten 
immediately after the testator’s signature, and it was held that the reference 
in the will was not such a reference to the clause appointing executors as a 
document in existence at the time of the execution as to incorporate it, or 
to justify the Coui-t in receiving parol evidence that it was ^vi-itten before the 
will was signed. 

A memorandum written on the third side of a sheet of paper containing 
an invalid will to which it did not refer, and not described as being a codicil 
to such a will was held not to incorporate the will,? but has been held tliat 
a memorandum duly executed at the foot of a will and not expressly referaino- to 
it, but referring to something contained in it, incorporated the will.’^ Where a 
testator by a codicil referred to a gift as being contained in a list of gifts wliich 
he had previously deposited with his brother, the whole list was held to be 
incorporated by the reference in the codicil.^ 


* Act X of 1865, s. 51. This section applies to Hindus, etc. — Act XXI of 1870, s. 2. 

* Habergham v. Vincentf 2 Ves , 204 ; In the goods of Gill, L. R., 2 P. and D. 6. See 
Burton v. Newhery, L. R., 1 Ch., Div., 238 j per Jessel, M. R. In the goods of Daniell, L. R., 
8 P. D., 14. 

® Dillon v. Harris, 4 Bligh, N. S., 358, per Lord Brougham. 

* Countess Ferraris v. Ld. Hertford, 3 Oort., 468. In the goods of Watkins, L. R., 1 P. 
and D., 19. In the goods of Dallow, L. R., 1 P. and D., 189 j In the goods of Sutherland, ib, 198 j 
Singleton v. Tomlinson, L. R. 3 Ap. Cas. 409. 

* Ibid. 

* L. R., 1 P. and D., 189. 4 

’ In the goods of Drummond, 2 Sw. and Tr. 8, See In the goods of Willmott, 1 Sw. and Tr. 36. 
® In the goods of Terrible, 1 Sw. and Tr. 140. See In the goads of Widdrington, 35 L. J,, 
Prob., 66. See also Guest v. Willaseg, 3 Bing. 614. 

* In the goods of Daniel, L. R., 8 P. H. 14, 
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The Court has allowed the will of another person, ^ the revoked -vvill of 
another person,^ a deed,^ a list of plate written on the same sheet as the 'Nvill,* 
to be incorporated.^ 

Questions frequently arise as to what papers constitute the will of the 
testator. In Gould v. Lcike^ it was held that statements of a testator, "whether 
made before or after the execution of the will, were admissible to show what 
papers constitute the will. There the question was whether an appointment of 
executors and the nomination of one of them as the I'csiduary legatee, "which were 
contained in the first page of the outer sheet of the will, formed pai't of the 
will, the will itself being written on the inner sheets. The Avords “see over” 
with an asterisk in tlie body of a will wx*rc held, in another case, to incorporate 
a sentence on the second sheet on which w'as another asterisk, the will itself 
being AVi’itten and signed on the first shcet.7 The sentence was treated as in 
the natui’e of an interlineation. 

In all cases of incorporation the identity of the paper intended to be 
incorporated must be established.^ Unless it is clearly identified w'ith the 
description of it given in the will, and has been shown to have been in existence 
at the time the will was executed, it cannot be taken as part of the "will.® 
Both these matters must be established, and though there may bo no doubt as 
to the fomer, unless the latter is proved, there can be no incorpoi'ation of 
the paper with the will.^^ Where the identity of the paper cannot bo disputed, 
and the will refers to it as in existence, it will be presumed that the paper 
was in existence at the time of the exccuton of the will.** A codicil duly 
executed, it seems, will give effect and operation to unexecuted papers which 
have been "written between the periods of the execution of the wdll and codicil, 
although the latter does not refer to the former, as where the testator by his will 
bequeathed articles of plate “ specified in sciiedules A and B to bo annexed 
to this document.*® 

* tn the goods of Darby, 10 Jnr., IGI. 

® In the goods of Countess of Durham^ 3 Curt., 57. 

® In the goods of Dickens, 3 Curt. GO. 

* In the goods of Lesh, 2 Jur., N. S., 626. 

* See Agnow, State of Franfis, p. 3-16. 

® L, R., 6 P. and D., 1. Soo Sugden v. Lord St. Leonards, L. R., 1 P. Div,, 164. 

^ In the goods of Birf, L. R., 1 P. and D., 214. 

* Allen V. Maddock, 11 Mooro’s P. C., 127. Soo Smart v. PniJcaH, 6 Ves., 665 ; Sinsletoii 
V. Tomlinson, L. R., 3 Ap. Ca., 404. 

® Singleton v. Tombaiioa, L. R., 3 Ap. Ca., 40-4. 

Ibid. 

“ In the goods of Ash, 2 Jar., N, S., 526. 

In the goode of Hunt, 2 Rob., 622 ; Willi«n,o on K:cooutors, 228. Soo 1» th, good* of 
Laneastee, 29 L, J., Prob. 166, 
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Where the deceased executed a will in India which he deposited in a bank 
there, and subsequently, in England, executed a codicil which contained the fol- 
lowing clause, of which ■will I, along with the codicil thereto, execute a copy 
and homologate and confirm the same in all particulars, except so far as altered 
or 1 evoked by this codicil ; and at the time of the execution of the codicil the 
deceased produced a paper which he informed the witnesses was a copy of his 
will, it was held that the copy produced was incorporated in the codicil.^ 

If the teiuns of reference in a will are not sufficiently precise, parol evidence 
is admissible to identify the paper referred to. Thus in Allen v. Maddock,^ an 
unattested will was held to be incorporated in a duly executed codicil, which 
was headed— “ This is a codicil to my last will and testament,” no other will 
having been found. In that case the doctrine of incorporation was very fully 
discussed by the Privy Council. In another case, however, in the same year, 
Sir Cresswell Cresswell, who was one of the Judges in the case of Alien v! 
Maddock, and entirely concurred in the judgment, said that the principle of 
incorporation as there laid down by the Privy Council was not to be extended.® 

In In the goods of Heathcote,^ a married woman made a will which was 
invalid, but afterwards when a widow, she executed upon the same paper as the 
invalid will a document which began with the words “ This is a codicil to the 
last ^vill and testament of me ” and it was proved that she left no other will. 
The Court held that the will was incorporated and both documents were there- 
fore admitted to probate. In another case,® probate was granted of two instru- 
ments called respectively “the last will and testament” the later will not 

containing a revocatory clause, but this, of course, was not on the gi-ound that 
there was any incorporation. 

Where a testator by his will » ratified and confirmed ” a particular deed, 
it was held that he had sufficiently shewn his intention to make it part of his 
vnWy and the deed was accordingly taken as incorporated.® 

A document described as “ the third codicil to my will ” was held not to 

be incorporated by a codicil of a subsequent date by the words therein “ this 
is the fourth codicil to my will.”"^ 

In In the goods of Mathias,^ the testatrix, by her will, requested her trinkets 
to be divided “ as I shall direct in a small memorandum.” On her death, the 

’ In the goods of Mercer, L, R., 2 F. and D., 91. 

^ 1 Moore’s P. C., 427, 

■ 1 Sw. and Tr., 250. 

* L. R,, 6 P. and D., 30. 

* In the Goods of Petchtll, L. R,, 3 P. and D., 153. 

® Sheldon v. Sheldon, 1 Rob., 81 ; In the Goods of Han ts, L. R., 2 P. and D., 83. 

* StoJchil V Punshon, L, R., 6 P. and D., 9, 

® 3 Sw. and Tr., 100. 
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will and two codicils, and a paper headed “ Meniorandnm of trinkets referred 
to in my will ” were found folded together in a locked portfolio. There was 
no evidence to show that the memorandum was in existence at the time it was 
executed, but there was evidence from which it might be inferred that it was 
in existence before the date of the last codicil, but that codicil did not refer to 
it. Sir C. Cresswell held that the re-execution of the will by the last codicil 
could not make that a pari of the will, which was no part of it before. That 
case, however, and the other authorities on the point were subsequently dis- 
cussed by Lord Penzance in another case^ where the testatrix by her will 
dated- 15th September 1865 bequeathed “all such plate and plated articles 
as arc contained in the inventory signed by me and deposited herewith.” 
The will was deposited with the testator’s bankers in an envelope with an 
endorsement in her witing, and in the same envelope was found an inner 
envelope containing a list of plate. The list, which was on several sheets, 
was headed “ List of plate and plated articles left by my will dated the 
15th September 1865” and it was signed by the deceased in seveiTil places, and 
on the last sheet was her sigiiatiu’e, and the date 21st September 1865. 
Affidavits were filed shewing that the will and list were deposited on the 
21st September 1865, and that a codicil dated the lOtli October 1865 Avas de- 
posited subsequently. It Avas also proved that the testatrix had intimated her 
intention of signing the inventory and depositing it Avith her Avill. It Avas said 
that, although the rcpublication of a Avill by a codicil AA-ould not of itself entitle 
an unexecuted paper AAU’itten or signed betAveen the date of the AviJl and the date 
of the codicil to probate, yet Avhero the Avill, if read as speaking at the date of 
the execution of the codicil, contained language Avhich avouUI operate as an in- 
corporation of the document to Avhich it refers, such document, although not in 
existence until after the execution of the AA’ill, is entitled to probate by foi’ce of the 
codicil. Applying that piinciple to the case before him, Loitl Penzance held that 
the Avoi'ds in the Avill referring to the inventory appeni*ed to refer Avith sufficient 
distinctness to a document then existing. “ If the proposition ” he said “ laid 
down by the learned judge in In the goods ofMafhias is a general one, that decision 
cannot be supported. I think that the proposition is not a gcnei’al one, but must 
be read in reference to the case to Avhich it refers.” 

A codicil Avhich refers to a Avill of a particular date and does not refer 
to a subsequent codicil docs not operate ns a ^publication of the subsequent 
codicil.* 

A testator cannot directly or indirectly reserve poAver to himself in a Avill 

’ In the Goods of Lady Truro, h. K., 1 P. and D., 20l. 

Burton v. Kewherg, L. R,, \ Ch. Div., 234 ) dissenting from Gordon v. lord Reay, 5 
Sim., 274. 
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duly executed to dispose of property by a subsequent uuattested instrument. ^ 
Such a case stands in a very different footing from the case in which a testator 
by reference to an existing document is held to incorporate that document. 
Where, however, a disposition of property is complete, the gift will be effectual, 
although it might be necessary for the testator to do some future act to 
distinguish the legatee, as, in the case of Stuhhs v. Sargon,^ where the devise 
was to “ the persons who shall be in copartnership with me at the time of my 
decease, or to whom I shall have disposed of my business.” 

It does not follow that because papers are incorporated in the will they 
must be included in the probate.^ Thus, where the document referred to was 
a deed in the hands of trustees, who refused to produce it, probate was granted 
of the will alone* Where two documents are referred to, but only one is 
found, effect will be given to that.^ Where a will and codicil have been in 
existence, and the will has been revoked, probate of the codicil will not be 
granted, unless the Court be satisfied that it was intended to operate separately.*^ 


Where a will contains a bequest to a person and it appears that a trust 
was intended, but the nature of the trusts is not disclosed, evidence of the trusts 

may be given if they have been communicated at or before,’ or subsequently, ^ 
to the making of the wilL^ 

In Biardon v. Banoii,^^ a will directed a pecuniary legacy to be disposed of 
by the legatee in a manner of which he alone could be cognizant and con- 
tained in a memorandum which the testator would leave with him. It was 
proved by parol evidence that before the execution of the will, the testator had 
verbally informed the legatee that he intended to bequeath the legacy in trust 
for a person whom he then named, and that the legatee had consented to accept 
the legacy for this purpose and had promised the testator to carry out his 
wishes respecting it. The residuary legatees having claimed the benefit of 
the legacy, it was held by the Vice-Chancellor that a vailid trust for the 
person named by the testator had attached to the bequest. It was also held that 
parol evidence was admissible to prove that a legacy had been bequeathed upon 


^ Babergkam v. Vincent, 2 Vea., 204; Johnson v. Ball, 5 De. G. and S., 65 ; 
V. Brewer, L. R., 15 Ch. D., 594. 

® 3 M. and C., 507. 

® Sheldon v. Sheldon, 11 Moore’s P.O., 427 ; (S. C.), 1 Rob., 8.1. 


See Sidg aves 


** In the goods of the Sibthorp, h. R., 1 P. and D., 106. 

* Dickenson v. Stidolph, 11 C. B., N, S., 341. 

• In the Goods of Grieg, L. R.. 1 P. and D., 72 ; see In the Goods of Savage L R 9 p 

and D., 78. ’ 


' Riordon y. Banon, 10 Ir. Eq., Rep. 649 ; cited 15 Ch. D., p. 606. 
® Boss v, Gooper, 1 J. and H., 367. 

® See In re Fleetwood, Sidgreaves v Brewer, 15 Ch. Div., 694. 

10 Ir. Eq., Rep. 649, cited 15 Ch. Div., p. 606 
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a trust entirely or partially undisclosed upon the face of the will, when, at or befora 
the execution of the will, the trust had been communicated by the testator to 
the legatee and had been accepted by the latter. Referring to the cases the 
Vice-Chancellor said, “ The result of the cases appears to me to be that a 
testator cannot by his will reserve to himself the right of disposing subsequently 
of property by an instrument not executed as required by the statute or by 
parol, ^ but that when at the time of making his will he has formed the intention 
that a legacy thereby given shall be disposed of by the legatee in a particular 
manner not thereby disclosed, but communicated to the legatee and consented to 
by him at or before the making of the will, or probably, according to Moss v. 
Cooper, (1 J. and H., 367), subsequently to the making of it, the Court -svill 
allow such ti-ust to be proved by admission of the legatee or other parol evidence, 
and will, if it be legal, give effect to it. The same principle which led this Court, 
whether wisely or not, to hold that the Statute of Frauds and the Statute of Wills 
were not to be used as instruments of fraud, appears to me to apply to cases 
where the vriW shows some trust was intended, as well as to those where this 
does not appear upon it. The testator, at least when his purpose is communi- 
cated and accepted by the proposed legatee, makes the disposition to him on the 
faith of his carrying out his promise, and it would be a fraud in him to refuse to 
jierform that promise.’’^ 

The trusts must bo communicated to the trustee in the life-time of the 
testator.3 Where on the face of the will a legatee is a trustee, but the trusts are 
not thereby disclosed, it is clear that no trust not communicated and assented 
to by the legatee but afterwards declared by a paper not executed as a will, 
could be binding.* In such a case the legatee would bo a trustee for the next 
of kin. There is, however, a well known class of cases where no trust appears 
on the face of the will, hut the testator has been induced to make the will, or, 
having made it has been induced not to revoke it by a promise on the pai't of 
the devisee or legatee to deal with the property or some part of it in a speci- 
fied manner. In those cases the Court has compelled discovery and performance 
of the promise, treating it as a trust binding the conscience of the donee, on the 
ground that otherwise a fraud would bo committed, because it is to be presumed 
that if it had not been for such promise the testator would not have made, or 
Avould have revoked, his gift. The principle is precisely the same as in the case 
of an heir who has induced a testator not to make a will devising the estate 


See Habergham v, 2 Ves. Jxin, 20-1! ; Coioitdss Ferraris v. Lord Hartford 3 Curat 

4G8. ' 


* See In re F/eetwood, Sidgreares v. Breu-er, L R., 15 Ch. Div., 594. 

• In re Boj/es ; Boyes v. Carritt M. R., 20 Ch. Div., 631. 


’ Seo Johnson v. Bull, 5 Do G. and Sm., 85 , Bn),,,s v. Penny, 3 Mao. and G., 346 , Sinyle 
ton V. Tomhnson, h. K., 3 Ap. Ca., 404) In re Boyes : Boyes v. Carritt, L. B., 26 Ch. Div., 631. 
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away from him, by a promise that if the estate were allowed to descend, he 
would make certain provisions out of it for a person named.* 

Where there is a bequest to two persons as tenants in common, with a secret 

trust communicated to one of them only, the gift to the other is not void, even if 

the secret trust be proved, though it would have been so in the case of joint 
tenants^. 

If a secret trust is alleged it must be distinctly and clearly shown that the 
person whom it is sought to convert into a trustee acted malo animo} So the 
onus IS on those alleging it to prove that a trust for charity was communi- 
cated to, and expressly or tacitly accepted by the devisees * 


The Indian Succession Act, as I have said, does not contain any provision 
as to the particular language of a mil or the manner in which it may be mitten. 
It is therefore immaterial in what language a will is written.^ It may be 
written, or partly written, in pencil.^ If the part of a will mitten in pencil 
appears to be deliberative only, as where queries are placed in the margin, that 
part must be omitted from the probate.7 And, primd facie, the presumption 
is that alterations made in pencil are deliberative ; in ink, final.* 

If a paper be superscribed ‘ Heads of a Will,’ or ‘ Plan of a Will,’ &c., the 
inference, we have seen,* from this would be that it was a paper from’ which it 
was intended that a more formal will should be dram out, yet, in a case where 
such an instrument was dated, signed, and endorsed ‘ intended will,’ and altera- 
tions in It afterwards made in a formal manner, and the deceased declared upon 
being taken ill that he had written the heads of his mil and signed it, and that 
that would do very well, the paper was established as a will.w 

As to the wording of a mil, the Indian Succession Act, following the rule 
laid down by Lord Kenyon in Hay v. Coventry, n declares that it is not neces- 
sary that any technical words or terms of art should be used in a will, but only that 
the wording shall be such that the intentions of the testator can be known there- 


' ShcHand v. Aldridge, 9 Ves. 516 ; Walgrave v. Tebbs, 2 K. and J., 313 ; McCormick v. 

ogan, L. K., 4 H. L., 82 ; Jones v. Badley, L. R., 3 Ch. Ap., 362 ; see In re Boyes ; Boyes 
V. Carntt, L. R., 26 Ch. Div., 531. 

* Eowhotham v. Durmett, L. R., 8 Ch. Div., 430. 

* McCormick v. Qro^an, L, R , 4 H. L., 82, p. 97. 

* Jones V. Badley, L. R., 3 Ch. Ap., 362. 


• Williams on Executors, p. 113 ; See Reynolds v. Kortright, 18 Beav. 417. 

• Bateman v. Pennington, 3 Moore’s P.C., 223. 

In the goods of Hall, L. R,, 2 P. and D., 256 ; In the goods of Adams, ib., 367. 
HawJces v. HawJces, 1 Hagg., 321 ; Williams on Executors, 112. 

• Ante p. 66 and cases there cited. 

*** Bone V. Spear, 1 Phill., 350 ; Williams on Executors, p. 110, 

“ 3 T. R., 86. 
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from.i It is, however, a rule of constimction, as we shall find later in dealing 
witli tlie constmction of wills, that if technical words are used, they ai’e to be 
construed according to the technical sense, unless upon the whole it is plain that 
the testator did not so intend.^ 


The next point wliich I propose to discuss is the testamentai'y capacity 
which is necessary to the making of a valid will. Under the Indian Succession 
Act every person of sound mind and not a minor may dispose of his property 
by will.s lu Ragland formerly alien friends or such as were at peace with 
England might make wills to dispose of their personal estate, but alien enemies, 
unless they Jiad the King’s license, express or implied, to remain in England, were 
incapable of making any testamentary disposition of their property,* Now in 
England b^ s. 2 of the Naturalization Act, 1870^ an alien has power to take, 
acquire, hold and dispose of both real and personal property in the same manner 
in all respects as a natural born Britisli subject. Under s. 46 of the Indian 
Succession Act, it Avould seem, that aliens, whether friends or enemies, if not dis- 
cpialitied by reason of mental capacity or minority, may dispose of property 
of every description hy wilL'i In England, at one time, the pei'sonal property of 
a felo lie sc was forfeited to the Crown; but now forfeiture is abolished by 33 
and 34 Viet. c. 23, except in the case of outlawry,? Under the Indian Sue- 
cession Act, not only a felo de se, but a convicted criminal, may make a will.^ 

A testator at the time of making his will must be fully cognizant of its 
contents, and be m a condition to exercise, and must in fact exercise thought, 
judgment and reflection respecting the act he is doing.^ In a case where a 
testator executed a will on his deathbed in favour of his wife to the exclusion 
of the other members of his family, and it was alleged he was of weakened and 
impaired capacity, the Privy Council expressed an opinion that in oixler to con- 
stitute a sound disposing mind a testator in such a case must not only be able 
to understand that he is by his will giving the whole of his property to one object 
of Ills regard, but he must also liave capacity to comprehend the extent of his 
property and the nature of the claims of others whom by his will he is excludin^^ 
from all participation in that property, and that the protection of the law is in 
no cases more needed than it is in those cases where the mind has been too much 


I 

3 
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Act X of 1865, s. 61. Tl.is sectiou applies to Uindas, etc. under Act XXI of 1870. 
Per Lord Alvanley in Thellusson v. IRood/ord, 4 Vos., 329. 

S. 4G. This section applies to Hindus etc. under Act XXI of 1870. 

Williams on E.^ecutors, 13. 

33 Viet. 0. 14. 

See Mayor of Lyons v. E. 1. Co., 1 Moore’s P. C., 175. 

See 42 and 43 Viet. c. 69, s. 3. 

See /n the goods of Balitey, 31 L. J., Prob., 178. 

Dufaur y. Croft, 3 Moore’s, P. C., 136. 
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enfeebled to comprehend more objects than one, and most especially when that 

one may be so forced upon the attention of the invalid as to shut out all others 

that might require consideration, and then the question, as in the case before the 

Judicial Committee, was not whether the testator knew, when he was giving all his 

property to his wife and excluding all other relations from a share in it but 

whether he was at that time capable of recollecting, who those relations were, 

of understanding their respective claims upon his regard and bounty, and of 

deliberately forming an intelligent purpose of excluding them from any share 
of his property.^ 

A lunatic usually mad but having intervals of reason cannot, durino' his 
insamty make a ivill,^ but dui-ing the intervals of reason he may make a .-alid 
testament,® appointing executors and disposing of his goods at pleasure.® An 
Idiot, that IS, a fool or madman from his nativity, who has never had any lucid 
intervals is, of course, incapable of making a will.* It must be borne in mind 
that if a testator make a will while in a state of unsound mind, the will does 
not, upon his subsequently recovering his understanding, become operative 
^ess the testator after having regained his sound reason republish it as his 


_ If a person impeach the validity of a will on account of the supposed 
incapacity of the testator, it will be incumbent on him to establish such 
incapacity by the clearest and most satisfactory proofs. The burden of proof 
rests upon the person attempting to invalidate what on its face pm-ports to be 
a legal act. In other words, sanity must be presumed, till the contrary is shown.® 

n the ^ Goodfellow,-' a appeared that the testator made a 

will in 1863 ; he had been confined as a lunatic for some months in 1841 and 
he remained subject to delusions that he was personally molested by a ’man 
wo ad long been dead, and that he was pursued by evil spirits whom he 
believed to be visibly present ; and these delusions were shown to have existed 
between 1841 and the date of the will and also between that date and his death in 
1865. As to the testator’s general capacity to manage his affairs etc. the evidence 
was contradictory, but it was admitted that at times he was capable of making a 

' Uarwood v. Baker^ 3 Moore, P. C. 282, p. 290, 

* Williams on Executors, 19. 


• Act X of 1865, s. 46, Espl. 3 which applies to Hindus, etc., 
Williams on Executors, 21 ; Cartwright v. Cartwright, 1 Phill., 
6 Moore’s P. 0., 341 ; Nichols v, Binns, 1 Sw. and Tr., 239. 

* Williams on Executors, 17. 


under Act XXI of 1870. 
100; Waring v. Waring, 


‘ See Williams on Executors, 229. 


® G-room v. Thomas, 2 Hagg., 434 ; Stnee 
12 P. Div., 116; Banks v. Goodfelloiv, L. li., 5 
674 ; Williams on Executors, 20. 


T. Smee, L. R., 5 P. D., 81; Mur/ett y. Smith, 
Q. B., 549 ; Jenkins v. JSorris, L. R., I4 Ch, D 


’ L. R., 5 Q. B., 549. 
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will. The Jury was directed to consider whetlier at the time of making the 
will, the testator was capable of having such a knowledge and appreciation of facts, 
and was so far master of his intentions and free from delusions as would enable 
him to have a will of his own in the disposition of his property and to act upon it ; 
and they were further directed that the mere fact of the testator being able to 
i-ecollect things or to converse rationally on some subjects, or to manage some 
business, would not be sufficient to show that he was sane, while, on the other 
hand, slowness, feebleness and eccentricities would not be sufficient to show he 
was insane, and that the whole burden of showing that the testator was fit at 
the time, was on tlic party claiming under tiic will. It was held that the 

directiontotheJury was practically right, for that it was immaterial whether 

the delusions remained latent or not at the time, if the testator was otherwise 
competent to make <a will, as neither of the delusions— the dead man being in no 
way connected with the testator,— liad, or could have had, any influence upon 
Itim in disposing of his property. In cases, such as that of Dew v. Clark, ^ 
where the insane delusion had a direct bearing on the provisions of the will, the 

delusion being once proved, and its connection with the will being manifest, there 
is no difficulty in setting aside the will. 

Previous to the case of Banks v. Oooilfclh}U\^ it was considered,® that 
if a man s mind was unsound in one particular, the mind being one and indivisible, 
liis mind was altogether unsound, and that tlicrcfore he could not be held capable 
of performing rationally such an act as the making of a will^ In the case of 
Smec V. Smee,^ it was laid down that if the delusions could not reasonably bo 
conceived to have had anything do with tiie deceased's power of considering the 
claims of his relations upon him and the manner in which he should dispense of 
his propcHy, then the presence of a particular delusion would not incapacitate 

him from making a will. The mere existence, however, of a delusion in the 

mind of a person making a disposition is not sufficient to avoid it, even though 

the delusion is connected with the subject matter of such disposition. It is a 

mere question of fact whether the delusion did or did not affect the disposition.® 

Accordingly, where a man is subject to delusions which arc compatible with tho 

retention of the general powers and faculties of the mind, such delusions will 

not be sufficient to overthrow the will, unless they were such us were calculated 
to influence the testator in makinir it. 

' 3 Add, 79. 

• L. II., 5 Q. !(., 519. 

• V. ll',,,-,,,., (i Mnoiv-s, l>. C , 311 ; Smith V, TMitI, L. R , 1 p „„<l n W 

^ V. L. R„ 5 P, 11,. 81, , 

“ L. 11., 5 l\ D., 8 k 

® Jenkins v. J/orris, L. R., 11 Ch. D., G7-k 
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In the case of Banks v. Goodfelloio,^ to which reference has already been 
made, Cockbum, C. J., said— “ The law of every civilized people concedes to the 
owner of property the right of determining by his last will, either in whole or in 
part, to whom the effects which he leaves behind him shall pass. Yet it is clear 
that, though the law leaves to the owmer of property absolute freedom in this ulti- 
mate disposal of that of which he is thus enabled to dispose, a moral responsibility 
of no ordinary importance attaches to the exercise of the right thus given. The 
instincts and affections of mankind, in the vast majority of instances'! wll lead 
men to make provision for those who are the nearest to them in kindred and 
who in life have been the objects of their affection. Independently of any law 
a man on the point of leaving the world would naturally distribute among his 
children or nearest relatives the property which he possessed. The same motives 
will influence him in the exercise of the right of disposal when secured to him 
by law. Hence arises a reasonable and well-warranted expeetation on the part 
of a man’s kindred surviving him, that on his death his effects shall become 
theirs instead of being given to strangers. To disappoint the expectation thus 
created and to disregard the claims of kindi-ed to the inheritance is to shock the 
common sentiments of mankind, and to violate what all men concui’ in deemino- 
an obligation of the moral law. It cannot be supposed that, in giving the power 
of testamentary disposition, the law has been framed in disregard of these consi- 
derations. On the contrary, had they stood alone, it is probable that the power 
of testamentary disposition would have been withheld, and that the distribution 
of property after the owner’s death would have been uniformly regulated by the 
aw Itself. But there are other considerations which turn the scale in favom- of 
the testamentary power. Among those, who, as a man’s nearest relatives, would 
be entitled to share the fortune he leaves behind him, some may be better pro- 
vided for than others ; some may be more deserving than others ; some, from 
age, or sex, or physical infirmity, may stand in greater need of assistance Friend 
ship and tried attachment, or faithful service, may have claims that ought not 
to be disregarded. In the power of rewarding dutiful and meritorious conduct 

paternal authority finds a useful auxiliary; age secures the respect and atten ’ 
tons which are one of Its chief consolations. As was truly said by Chancellor 
Kent, in Van Alst v. Hunter,^ ‘ It is one of the painful consequences of extreme 
old age that it ceases to excite interest, and is apt to be left solitarv and 
neglected. The control which the law still gives to a man over the disposal 
of his property is one of the most efficient means which he has in protracted 
life to command the attentions due to his infirmities.’ For these reasons th 

power of disposing of property in anticipation of death has ever been regarded 

«.s one of the most valuable of the rights incidental to property, while there can 


' L. E., 6 Q. B.. p. 663. 


* 5 Johnson, N. Y.. Ch. Rep., p. I59. 
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be no doubt that it opeimtes as a useful incentive to industry in the acquisition 
of wealth, and to thrift and frugality in the enjoyment of it. The law of 
every country has therefore conceded to the owner of property the light of 
disposing by will either of the whole, or, at all events, of a portion, of that 
which he possesses. The Roman law, and that of the Continental nations 
whicli have followed it, have seciu'ed to the relations of a deceased person in 
the ascending and descending line a fixed portion of the inheritance. The 
English law leaves everything to the unfettered discretion of the testator, on 
tlie assumption that, though in some instances caprice, or passion, or the power 
of new tics, or artful contnvances, or sinister influence, may lend to the neglect 
of claims that ought to be attended to, yet, the instincts, affections and common 
sentiments of mankind may be safely trusted to secure, on the whole, a better 
disposition of the property of the dead, and one more accurately adjusted 
to the requirements of each particular case, than could be obtained tlirough 
a distribution prescribed by the stereotyped and inflexible rules of a general law.” 

It is now settled law that the mere existence of a delusion is not suffi- 
cient to deprive a man of testamentary capacity,^ even if the delusion is 
connected with the subject matter of the disposition. It is a question of evidence 
whether the delusion affected the disposition.* The law does not say that a 
man is incapacitated from making a will if be proposes to make a disposition 
of his property moved by capricious, frivolous, mean or oven bad motives. Every 
one is left free to choose the person upon whom he will bestow his property 
after death, entirely unfettered in the selection he may think proper to make. He 
may disinherit, either wholly or partially, his children, and leave his property to 
strangers to gratify his spite, or to charities to gratify his pride, and effect must 
be given to his will, however much the course he has pursued ma}' be condemned. 

A man may take an unduly harsh view of the character of his children, but 
there is a limit beyond which one feels that it ceases to be a question of harsh 
unreasonable judgment of character, and that the repulsion which a parent exhi- 
bits towards one or more of his children must proceed from some mental defect in 

himself. There is a point at which such repulsion and nveraion ai'e themselves 
evidence of uusoundness of mind.^ 

As to the proof of lucid intervals great care must bo exercised. ** It is 
scarcely possible,” said Sir John Nichol,* “ to bo too strongly impressed wdth 
the gi*eat degree of caution necessary to bo observed in examining the preof of 
a lucid interval. In some cases where the testator has been of unsound mind, 

* Broughton y. Knight, L.n, 3 P. and M., 64; Smee v. Snm, 49 L. J., P. and M., 8; 
Jenkins v. Morris, L. R., 14 Ch. D., p. 680. 

^ Jetikitis V. 3/orn>, L. R., 14 Ch. D., p. 674. 

* Broughton y. Knight, h. R., 3 P, and D., 64 ; per Unimen, J. 

* White y. Dnver, 1 Phill., 88. 
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where the act was not oulj done and completed bj the testator himself but the 
vnW was proper and natural, the Courts have treated the will as made in a lucid 
interval^ If general lunacy is once established the party alleging a lucid 
interval must establish, not merely a cessation of the violent symptoms of the 

disorder, but a i*estoration of the faculties of the mind sufficient to enable the 
testator to judge of the act.^ 

A minor under the Indian Succession Act is a person who lias not have 
completed the age of 18 years.^ By the Indian Majority Act, IX of 1875, s. 2, 
it is enacted that every minor of whose person or property a guardian has been, 
or shall be appointed by any Court of Justice, and every minor under the Court 
of Wards shall, notwithstanding anything contained in the Indian Succession Act 
or in any other enactment, be deemed to have attained his majority when he shall 
have completed the age of 21 years and not before, but that, subject as aforesaid, 
every other person domiciled in British India shall be deemed to have attained his 
majority when he shall have completed the age of 18 years and not before^ The 
age of majority under Act XL of 1858, is also 18 years (S. 26). The Indian Suc- 
cession Act is silent as to how the age is to be computed. In England, in computing 
the age of a person for testamentary or other purposes, the day of the birth is in- 
cluded ; thus, if he were born on the 16th January 1800, he would have attained his 
age of majority, (f. e., of 21 years) on the 15th January 1821, and as the law does 
not recognize fractions of a day, the age would be attained at the first instant of 
the latter day.^ So under the Indian Majority Act in computing the age of auy 
peison, the day on which he is born is to be included as a wdiolc day.® 

The definition of a minor in the Indian Succession Act has been made applica- 
ble to Hindus to whom the Hindu Wills Act applies.^ Long prior to the passing 
of the latter Act it had been held that a Hindu being a minor was incapable of 
making a will,® Under Hindu law (as w'e have seen^) minority terminated at the 
^-ge of sixteen years, but now', in all cases to which the Hindu Wills Act is appli- 
cable, no person who has not completed the age of 18 is competent to make a will. 

Although a minor may not dispose of his property by will,'® a father, 

* See Oartim'ight V. Cartwrigkl, 1 Phill , 90; Scruhy V. Fonlham, 1 Ad.I,, 00. 

* Hall V. Wan-erij 0 Ves. 605, jj. 611. 

Act X of 1865, s. 3. 

^ See Raj Coomar Roy v. Alfuzuddin AJnned, 8 C. L. 11., 419; Stephen v. Stephan^ 

■ h. R„ 8 Cal., 714, (S. C.) 10 C. L. R., 533. 

1 Jarm,, 45, 4th edition. 

* Act IX of 1875, s. 4. 

’ Act XXI of 1870, s. 6. 

Cossinath Bysack v. Hun 'osoonderi/j 3 Morloj’s Dig., 198. 

“ Supra, p. 17. 

Act X of 1865, s. 46. This .section applies to Hindu.s, etc. under Act XXI of 1870. 
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whatever his age may be, may by will appoint a guardian or guardians for his 

child during minority.* In England, this poAver to appoint guardians of their 

infant children by will was given to minors by 12 Car. 11, c. 2-1, s. 8. That poAver 

Avas, hoAvever, taken away, it seems, though not expressly, by s. 1 of the Wills Act, 

1 Viet., e. 26. In England a testamentary guardian of minor children is entitled 

to a grant of administration for their use and benefit before all others.® The next 

in order is the guardian of the estate (not the person) of a minor appointed by the 

High Court of Chancery, or a guardian a])pointcd by a competent foreign Court, 

If there be no such guardian, the Court itself will ajipoint a curator or guardian 

from the next-of-kin of the minor for the purpose of taking the grant."* 

Where two or more persons are apiiointed testamentary guardians the 

office survives although there arc no express words of sui-viA’orship in the clause 
of the appointment.*’ 


Explanation I to s. 46 of the Indian Succession Act declares that a mnrncd 
woman may dispose by will of any property which she could alienate by her OAvn 
act during her life. This provision is in accordance with the civil law. accordintr 
to which a married woman was cai>ablc of becpieathing as a /erne .Wc.^ 

Prior to the Married Woman’s Property Act, 1882, whicli gave a married 
woman poAver to dispose by will of any real or personal property as her separate 

property as if she were a /nuc .We, h married woman in England, except in 

certain cases, had no power to make a will. Being excepted horn the opemtion 
of the statute of Wills, 34 and 35 Hon. VllI, c. 5, she was incapable of 
devising lands, and .she was also incapable of making a testainont in respect 
of chattels without the licence of her husband,’ and the Wills Act, 1 Viet, 
c 26 made no altcTation in the law with respect to the testamentary capacity 
ot a/cme .She might make a will as to property to which she was 

entitled in anlrc droi. as executor, and could appoint an executor for the 
purpose of coiitmumg the representation to the original tc-stator.* She might 

■ Act X of 1865, s. 1-7. This docs not apply to Uiiuliis, etc. 

It) i)Lw, 

In t/iG 'joods (if Morn's, 2 Sw. and Tr., 8t)U. 

' £yre v. Sfiaffcsbiiri/, 2 P. Wins., 102. 

‘ flic), V. C/mm6cri«yae, 1 Leo, 135 ; (/a- ^oorfs ,,,■ n P ,• n u 

I’ract., 129, 130. ' ’ ’ *** > 

* 2 Blackstoiio's Commentniies, 407. 

’ See Willock V. Noble, L. U., 8 Ch., 778. 7 U. L., 580. 

" Williams ou Executors, p. 51. 
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also make a ■will in pui’suance of an agi*eement made before marriage oi- by 
virtue of a power.i So she might dispose of personal property and of the 
beneficial interest in real estate settled to her separate use,^ and also of her 
savings out of alimony. ^ 

Under s. 4 of the Indian Succession Act, no person to whom the Act applies, 

acquires by marriage any interest in the property of the person whom he or 

she marries, nor becomes incapable of doing any act in respect of his or her 

own propeHy which he or she could not have done if unmarried.'^' 

The testamentary power of a Hindu female, -we have seen,^ over her stridhan 

is commensurate with her power over it in her lifetime. But she has no power 

to bequeath property which she inherits from males, or property in which she 

has only a limited interest.^ Section 46 of the Indian Succession Act has been 

made to apply to Hindus by s. 2 of the Hindu Wills Act, 1870. Accordingly, a 

Hindu maiTied woman may by will dispose of whatever property she might have 

disposed of duifing her lifetime. I have already referred? to the question which 

has been raised, but which apparently has not been decided, as to the right of a 

Hindu widow to make a devise in respect of accumulations arising from the estate 

of her husband in her hands, which she may have evinced an intention to keep 

separate from her husband’s estate. There appears to be no reason, as I liave 

endeavoured to show, why it should not be held that a Hindu widow should have 

this limited power of devise in respect of accumulations from the income of her 
husband’s estate. 

Persons who are deaf, or dumb, or blind are not thereby incapacitated from 
making a will if they are able to know what they do by it.^ 

In England one who is deaf and dumb from his nativity is, in presumption 
of law, an idiot, and therefore incapable of making a will, but the presumption 
is one which, of coui-se, may be rebutted.’ Old age alone does not deprive a man 

* Tucker v. Inman, 4 M. and Gr., 1077 ; Williams on E.-ceentors, p. 66 ; Burnett v. Mann, 

1 Ves., Sen. 150 ; Bawkdey v. Barrow, L. R., 1 P. and D., 147 ; Diver y. Thompson, 4 Taunt.’ 
294 ; WillocJc V. Noble, L. R., 7 H. L., 580. * 

2 Tatjlor V Meads, 11 Jar., N. S., 16G ; Pride v. Buhh, L. R., 7 Ch., 64. 

® Moore v Burher, 11 Jar., N. S. 539. 

* See the provisions of the Indian Married Woman’s Act, III of 1874. 

® Supi'a, p. 55. 

® Venicata Rama Rao V . Venlcata Suriya Rao, I. L. R., 2 Mad., 333, P. C. ; JBeKdri tal 
Sandyal v. Juggo Mohan Gosssaxn, 6 C. L, R., 422 ; Teencowrie Chatterjee v. Denovath Randiffe 
3 W. R., 49 ; Bhoolub Bhaee v. Jecree, 1 Borr., 75 ; Vmraot v. Kalyandas, Ibid., 314. 

’ Supra, p. 55. 

® Act of 1865, s. 46, Expl. 2. This section applies to Hindus etc., under the Hindu 
Wills Act. 

** In thegoods of Owston 2 Sw. and Tr. 461; Williams on Executors, 18; In the goods 
of Qeale, 3 Sw. and Tr., 431. 
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of the capacity to make a will* ; nor does mere incapacity to manage his affairs.* 
Extreme old age, however, tends to excite the jealousy and vigilance of the 
Coiu't.^ Under the Indian Succession Act, no person can make a Avill while he 
in such a state of mind, whether arising from drunkenness or illness, or from any 
other cause, that lie does not know Avhat he is doing.* The real test in all 
cases of this kind is, Avhether the testator had a proper appreciation or compre. 
hension of Iiis act.^ Thus, if no suspicion of fraud exists, a null consistent with 
previous affection and supported by recognitions and circumstances showing 
volition and capacity is valid, though made in extremis, and though the instruc- 
tions were convoyed though the party benefited.^ To constitute a sound 
disposing mind, a testator, as we have seen, must not only be able to understand 
that he is by his will giving his property to an object of his regard, but he must 
also have the capacity to comprehend the extent of the property and the 
nature of the claims of others Avhom by bis will he may be excluding from 
participation in the property.? In the case of Frinsep v. Byce Sombre? Dr. 
Lushington said “In cases Avhere no mental insanity has either existed or 
been supposed to exist, the enquiry into the capacity of a testator in extreme 
old age, enfeebled by long illness, or where death is fast approaching, is simply 
whether the mental faculties retain sufficient strengh fully to compi*ehond the 
act to be done.” 

As to incapacity arising from drunkenness, it has been held that the mere 

fact that the testator was addicted to drinking, and had an attack of delirium 

tremens a few days before executing the will, are immaterial, if ho was able to 
understand it at the time of executing* it ^ 


A will or any yiarf'' of a will, the making of which has been caused by 
fraud" or coercion, or by such importunity as takes away the free agency of 

' Ex-parfe Cranmc)\ 18 Yes., 445. 

“ Shcru'ood v. Sanderson, 19 Vos., 285. 

® Kinlesidc v. Harrison, 2 riiill., 4G2, per Sir John Nicholl. 

♦ Act X of 1805, 8 . 40, Expl. 4. 

» nar.ood r. Baker, 3 Moo., 1>. C., 282 ; Act X ot 1365, s. 46, illnsts, («) ^l) and (o) , 
PnH.tcp V. Dyce Sombre, 10 Moo., P. C., 278. V M ; V ; » 

® JRoss V. Chester, 1 Hngg., 227. 

’ Harwood v. Baker, 3 Moo., P. C., 282 , Earl of Sefton v. Hopwood, 1 F and F 678 • 

Sam,. V. L. R., 1 P. „..a D., 398, .too. Soo W v. L. R., 5 P D 3 / ’ 
® 10 Moo., P. a, 278. 

® Handle!/ v. Stacey, 1 P. nnd F., 574. 

Allen V. McPherson, I n. of L., p. 101. 

Soo per Lord Ilnrdwiclco in Lord Donegal’s case 2 Ves Son 4ns . 4 ;; 

U. of L., pp. 207 and 208. ’ ® 

Hall V. Hall, L. R., 1 P. and D., .181. 


COERCION — FRAUD — UNDUE INFLUENCE. 


8;^ 

the testator, is void.^ If part of a will had been obtained by fraud only sucli 
part is void, and probate may be granted of the other part.^ 

It is not necessai'y to constitute coercion that there should be actual 
violence. Imaginary terrors may be sufficient for that purpose.^ If a wife, 
by falsehood, raises prejudices in the mind of her husband against those who 
would be the natural objects of his bounty, and by contrivance keeps him from 
intercourse with his relatives, to the end, that the impressions, which she knows 
he had thus formed, may never be removed, such contrivance may be equiva- 
lent to positive fraud, and may render invalid any will executed under false 
impressions thus kept alive.”'* The influence to vitiate an act must amount 
to force and coercion destroying free agency, and there must be proof that 
the act was obtained by this coercion.^ It must be shewn that the will of 
the testator was coerced into doing that which he did not desire to do, but the 
mere fact that in making the will he was influenced by immoral considerations 
does not amount to undue influence, so long as the disposition of the will 
express the wishes of the testator.® It is not because one person has unbounded 
influence over another that such influence, when exercised, even though it 
may be very bad indeed, is undue influence in the legal sense of the word. 
Tims a young man may be caught in the toils of a harlot Avho makes use 
of her influence to induce him to make a will in her favour to the e.vclusiou 
of his relatives. It may unfortunately be natural that a man so entangled should 
yield to that influence, and confer large bounties upon the person Avith Avhom he 
has been brought into such relation, yet the laAv does not attempt to guard against 
such contingencies. So a man may be the companion of another and may 
encourage him in evil courses, and thus obtain Avhat is ordinarily called an undue 
influence over him and the consequence may be a Avill in his favour. But that 
again, shocking as it is, Avill not amount to an undue influence in the eye of the 
law.7 The importunity or persuasion Avhich does not deprive the testator of 
the exercise of his judgment and volition will not amount to undue influence.® 

If a testator Avas prevented by force and threats from altering or revoking 
a will, the Court may declare that the person using the force or threats are 
trustees in respect of anything taken under the Avill.^ 

Act X of 1865, s. 48. See the illnstrations to the section. This section applies to 
Hindus, etc. under the Hindu Wills Act. 

* Allen V. McPherson, 1 H. of L., p. 191. 

® Boyse v. Rosshoroxigh, 6 H. L., 2. 

■* Ibid, per Lord Cranworth. 

* Williams y, Goude, 1 Hagg., 581 ; Wingrove v. Wingrove, h. 11., 11 P. D., 81. 

® Wingrove v. Wingrove, L. R., 11 P. D., 81. 

’ Ibid, 

* Morison v. Administrator General, 1. L. R., 7 Mad., 515. 

® Betts V. Doughty, L. R., 6 P. Div., 2G. 
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The leading case upon nndne influouce is that of Unguennin v. Baseley} 
where a donation was set aside on the ground of spiritual ascendancy and 
undue iniluence obtained b}' the defendant over tlic mind of the plaintiff. A 
more recent case on his subject is that of Lyon v. Home.^ In that case the 
plaintiff, who was a widow of advanced years and weak and superstitious, 
sought to set aside certain deed.s by which the defendant had induced her to 
transfer to him large sums of money. The defendant, by representing himself 
as a spiritual medium between the living and the dead, had induced her to believe 
it to be lier late husband’s wish tliat lie should be treated as her adopted son, 
and under that belief the deeds had been executed. The deeds were set aside. 

A will IS not void if made under the influence of acts of attention and 
kindnc.s.s.3 Persuasion, appeals to tlie affections or ties of kindred, to a sentiment 
of gratitude for past services, or pity for future destitution, or the like, are all 
legitimate, and may be pressed on the testator, but pressure of ■whatever kind 
whether acting on the fears or the hopes, if so exerted as to overpower the 
volition without connneing the judgment, is a species of restraint under which 

no valid will can be made.’' 

lu ths case of Hall v. /7a//, * Lord Penzance made the following observations : 
Importunity nrtlireats, .surli as tlie testator has not the courage to resist— moral 
commands asserted and yielded to for the sake of peace and quiet, or of escaping 
from distress of mind or social discomfort-these, if carried to a degi-ee in which 
the free iday of the testator’s judgment, discretion or wishes is overborne, will 
constitute undue iufluoneo though no force is either used or threatened. In a 

word, a testator may be led but not driven, and his will must be the offspring 
of his own volition and not the record of some one clse’s.” 

If there has heen no fraud, or coercion or other undue influence, and it he 
proved that the testator was of sound mind, memory and understanding, and that 
the .vnll was read over to him, or that ho had read it to himself, it must be pre- 
sumed that ho knew and approved of the contents, and such knowledge and 
applo^al will be held to extend to every part of the will.'* 

Words or daiisos introduced into a will by mistake or neeident, >vithont 
the knowledge ot the testator, may be struck out.7 But, unless words have been 

•Hall V. ;/«//, L. u., 1 1*. aud D., -182. 

* h, II., 1 p. iiiul D., 4G2. 

* Atlcr y. Atkinson, L. U 1 P mul n ec" /’v ^ 

b.U.,3P.anaD 11 9. . p,’ ,/ Uarter y. Harter, 

^ Fultn ; ’ L. U., 1 P. d. iQi). 

rultoK V. ./l/idreio, L. 11 7 U r tL<l ir »» 

goods of osmd. L, K., 3 P. and D., 163. ’ ’ ''' - ^ 
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inserted or omitted withont tlie knowledge of the testator, the Court cannot 
correct the will either by the omission of words or by the insertion of other 
words.^ In the case of Guardhouse v. Blaclihurn^^ where a will had been read 
over to a capable testatrix and duly attested by her, the Court refused to exclude 
from probate certain words inserted in it, and which were not in accordance with 
the instructions given by her solicitor, nor were contained in the draft codicil 
which had been read over to, and approved by her, although such words were 
swom to by the solicitor, who prepared the codicil, to have been inserted without 


any instructions from her, and by his inadvertence. Lord Penzance made the 
following remarks : “ It is obvious that if the Court should allow itself to pass 
beyond proof that the contents of any such paper were read or otherwise made 
known to the testator, and suffer an inquiry by the oath of the attorney or others 
as to what the testator really wished or intended, the authenticity of a vdll would 
no longer repose on the ceremony of execution exacted by Statute, but would be 
set at large in the wide field of parol conflict, and be confided to the mercies of 


memory. The security intended by the Statute would thus perish at the hands 
of the Coui't. # * Tjie codicil was proved to have been read over to the 

testator before the execution thereof ; she duly executed the same, and the Court 
conceives it to be beyond its functions or powers to substitute the oath of the 
attorney Avho prepared it fortified by his notes of the testator’s instructions for 
the written provisions contained in a paper so executed.” 

In In the goods of Oswald,^ a testatrix having executed a will was advised 
that a^ bequest to her daughter should be secured to her separate use, and she 
gave dn-ections that a testamentary paper to that effect should be prepared. A 
paper was thus prepared purporting to be her last will and testament and con- 
taining a clause revoking all former aWIIs. The testatrix was not aware that 
the paper contained such a clause, and it was not read over to her. The clause 
was said to have been inserted ^er incuriam, and was omitted from the probite.* 

In cases where portion of a will has been introduced through fraud, it is 
only where that portion is severable from the remainder that it can be excluded 
fi’om the will.® Where the rejection of part on the ground of its having been 

introduced by fraud, alters the sense of the remainder, it maybe questioned 
whether there is a valid will at all.® 


' Rarter v. Harter, L. R., 3 P. and D., 11, 22 ; mtchell y. Gurd, 3 Sw. and Tr. 75 
® L. R., 1 P. and D., 109, p. 117. 

® L. R., 3 P. and D., 162, 

* See In the goods of Duane, 2 Sw. and Tr., 590. 

^ Rhodes v. Rhodes, h. R., 7 App. Ca., 192. 

® Ibid, 
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LECTURE V. 

EXECUTION, REVOCATION, ALTERATION AND REVIVAL 

OF WILLS. 

Rnlcs as to Esocation of wills— Signature— Attestation— Mark— Stamped name— Position of 
testator’s signature— Signing by initials— Attesting witnesses, whether competent to sign 
by artixing mark or seal— Attesting witnesses must sign in presence of testator— " Pro- 
senco of tlio testator ’’—Presumption where witnesses have no recollection of attesting 
testator’s signaturo— What is snflicient acknowlotlgmont— Importance of attestation 
danse— Effect of gifts to attesting witnesses, or tlieir hiisbamls or wives— Gift to trustee 
as snch, where wife attests will— Acceleration of interests after gift by reason of legatee 
being attesting witness— Witness not discinaliflea to prove will by interest, or by being 
cxccntor-Privilogod wills-Rnlcs as to privileged wills— Persons included in terms 
“ soldier ” and “ mariner or seaman Xnnenpativo wills by privileged persons— “ Being 
at eca”— Minority in case of privileged wills— Revocation of wills— Wills when revoked 
by marriage— Power of appointment-Wills of Uindus not revoked by marriago— Wills 
how rcvokcd-Uevocation by “ other will or codicil ’’-by cancellation or oblitoration- 
Doctrino of dependent relative revocntion-lVcsumptiou of rovocation-Gcneral revo- 
catory Clause-Prior codicil, whether revoked by codicil revoking will-Rovocation by 
burning, etc., or “otherwise destroying "-Lost Wills, Presumptions ns to-Proof of Con- 
tents of lost wills— Destruction of will by a third person— Revocation of will made for 
valuable Consideration-Alterations in willg-Oblitcrations-Iaterlineations-Erasnres- 
Gcneral presumptions as to alterations-Wills containing blanks-Rcvocatiou of privileged 
w.lIs-Rovival of wills-Extent of revival of will or codicil pardy revoked and afterwards 
wholly rcvokccl-Wills cannot be revived by implication-intention to rovive-Evidenco 
of rc-cxecution of revoked will-Ro-publicution of revoked will. 

Hiiving (loiilfc with the fr.MUTrtl clianuhci-istics of wills and discussed the 
enpaety uc.ccssa.y to the valid cxoccise of tcsta.uentavy power. T propose now 
to (leal with the rcciuiremcjils for the due execution of a valid will and with the 
rules which rcf^iilate the revocation, alteration and revival of wills. 

By s. .TO of the Indian Succession Act' every testator, who is not a soldier 

employed in an expedition or engaged in actual warfare, or a mariner at sea 

(soldiers and sailors being allowed under certain cirenmstauee.s to make what 

arc called privileged wills) must exeente his will according to the following 
rides : — 


Tins section applies to Hindus, etc., nndcr the Hindu Wills Act 


EXECUTION OF AVILLS. 


87 

FirsL~The testator shall sign or shall affix his mark to the will, or it shall 
be signed by some other person in his presence and by his direction. 

Second.— The signature or mark of the testator, or the signature of the 
person signing for him, shall be so placed, that it shall appear that it was 
intended thereby to give effect to the writing as a will. 

Third. The will shall be attested by two or more witnesses, each of whom 
must have seen the testator sign or affix his mark to the will, or have seen 
some other person sign the will in the presence and by the direction of the 
testator, or have received from the testator a personal acknowledgment of 
hissignatui’eor.mark, orof the signature of such other person; and°each of 
the witnesses must sign the -will in the presence of the testator, but it shall not 
be necessary that more than one witness be present at the same time, and no 
particular form of attestation shall be necessary. 

In the English Wills Act, 1 Viet., c. 26, s. 9, the words as to signing are 

“ shall he sig-ned at the foot or end thereof by the testator, or by some other 

person in his presenee and by his direction.” Under that section it was held 

that a mai'k by the testator for a signature, although the name did not appear, 

was sufficient,! and that although the testator was himself able to write.® So 

where a -UTong name was added after the mark, but there was no doubt as to 

identity of the testator, the execution was held to be good.* Sealing is not 

a ^ignatui’e* unless, perhaps, where the seal is affixed by way of signature,^ and 

sealing without signing has been held not to be sufficient.^ A ivill may be 

signed by a former name, as in the case of a woman signing the name of a former 

husband,? or it may be signed under an assumed name,8 the signature in each 

case being treated as a mark. In the same way a signing by initials has been 
held to be sufficient.^ 

A will may be written on several sheets of paper and in such a case one sio-. 
nature is sufficient.w U the ivill is on several pieces of paper, it is not necessary 
aat they should all be connected together. It is sufficient that they should be 
in the same room when the execution took place, and the legal presumption is that 
sheets hound together and constituting the will as found in the testator’s desk 

^ In the goods of Brice, 2 Cart., 325 ; Inthe goods of Amiss, 2 Rob., 116. 

® In the goods of Field, 3 Curt., 752. 

® In the goods of Clarice, X Sw. and Tr., 22 ; In the goods of Douce, 2 Sw. and Tr. 593. 

* Wright v. Wake/ord, 17 Tes., 459. 

* See Jenkins v. Oaisford, 3 Sw. and Tr., p. 96. 

* Grayson v. Atkinson, 2 Tes. Sen., 459 ; per Lord Hardwicke. 

’ In the^oods of Reading, 3 Rob., 339. 

® In the goods of Glover, 11 Jur., 1022. 

® In the goods of Savory, 15 Jur. 1042. 

Winsor y. Pratt, 2 Brod. and B,, 650 : Marsh y. Maish, 1 Sw. and Tr., 528. 
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f>r otlioi' rocoptfifle were .so bound together ut the time of the execution and 
attestation.* 

Witli reference to the provision in the Indian Succession Act that the will 
should be sii^ned by ‘ some other pcr.son in tlie presence of the testator and by his 
direction ’ it has been held, in Bombay, that the person making the signature 
on the will for the testator is not competent as an attesting Avitness of its execu- 
tion.3 “ .Some otlier person,” in the third of the rules to section 60 of the Indian 
Succession Act. the Court there interpreted as meaning “some person other than 
the attesting witnesses.” In Kngland, it has been held, that there is nothing in 
the English Statute, which prevents an attesting Avitness from also signing 
the Avill for tlie testator by his direction.^ The person so signing may do so in 
Ids own name.*^ It Avas held that the direction of tlic testator amounts to an 
acknowledgment, and it is that direction which the Avitness attests.* 

In all cases in Avldch the will is signed by another person, there must he 

some act or Avord on the part of the testator to show that the signature Avas 
made at his request.^ 

In JenJdus v. Gai.'iford,^ Avhere a testator towai-ds the end of his life had his 
usual signature engraved so that it might he stamped on letters and other 
documents requiring his signature, and made tAvo codicils each of Avhich Avas so 
.stamped Avith his name by another person in his presence and by his direction, 
it was held that the codicils Avere duly executed. Sir C. Cresswcll said : “It 
has been decided that a testator sullicicntly signs by making his mark, and I 
think tliat it was rightly contended that the Avord " signed ” must liaA’o the 
same meaning whetlier the signature is made by the testator himself or by 
some other f)erson in his ]>rescnec or by liis direction, and therefore a mark 
made by some other person under such circumstances must suOicc. Noav 
Avhethcr the mark is made by a pen or by some otlier instrument cannot make 
any dilTerence, neither can it in reason make a diiferenee that a facsimile of tho 
Avhole name Avas imiu-e.ssed instead of a mere mark. The mark made by tho 
instrument or stamp was intended to stand for and represent the signature of 
the testator. In the ease^ wliere it Avas held tliat scaling AA’as not sio'iiino* the 

It O O’ 

seals were not allixed by way of a signature.” 

In India tlie use ot stamped names is by no means uncommon. It may 


■ V. 1 Sw. and Tr., 528; 30 L, J., (P. M. and A.), 77 ; v. licc.<, L. R., 

3 r. and I)., 81. 

* In the iioinU of Vanahhai f^nrnhji Avabhai v. Pesfanji Naualhui, 11 Bom. U. C. U., 87. 

* hi the ijtKida of Bailcij, 1 Curt., 9M,. 

* In the goods of Clark, 2 Curt., 329. 

* Smith V. Harris, 1 llob., 3G2. 

® 3 Sw. and Tr., 93. 

'' Re Marshall, 13 L. T., N. S., Gi3, cited in ShclfonVa Real Property Statutes, 506. 
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be questioned whether, under the Indian Succession Act, a person signing for the 
^estator may sign by a mark, for the second rule under s. 50 of that Act seems to 
draw a distinction between the “signature or mark of the testator” and the 
“ signature of the persons signing” for the testator. 

Where the testator does not himself sign the will but some other person 
signs it in his presence and by his direction, then besides that othci* person thci’c 
must be two witnesses who must sign the will in the presence of the testator.! 

Under the second rule laid down by s. 50 of the Indian Succession Act 
the signature or mark of the testator, or the signature of the person signing 
for him must have been intended to give effect to the writing as a will. 
The provisions of this rule are somewhat different from those in the Wills Act 
Amendment Act, 15 and 16 Viet., c. 24, s. 1, which enacts, that the “signature 
shall be so placed at, or after, or following, or undei’, or beside, or opposite to 
the end of the will, that it shall be apparent on the face of the will that the 
testator intended to give effect by such his signature to the writing as his 
will.” The object of the Statute was to prevent a space being left between 
the foot or end of the will and the signature of the testator so as to admit of 
additions being made after execution.^ Under the English Act it was held, 
that a will of an English lady, which was drawn up by a Notary in France, 
and signed by her, not at the end of the will itself, but at the end of a notarial 
minute, which immediately followed the will, detailing the circumstances under 
which the will was executed, was signed in compliance with the Statute.^ 

Mr. Bonnerjee, in his Commentary on the Hindu Wills Act, p. 6, points out 
that most documents in this country are signed by the parties executing them on 
the top, and suggests that, as the rule does not lay do-wn any positive rule 
as to where wills are to be signed, that the practice may still be safely followed. 

It is sufficient under the English Statute, it seems, for the signature to be 
physically connected with the will, provided that otherwise its position is in 
compliance with the Statute. Thus, where the deceased signed his name on 
a piece of paper upon which no dispositive part of his will was written and 
this paper was attached by string to the paper on which the will was written, 
just opposite to the termination of the writing, it was held that the execution 
was valid, there being evidence that the papers were in the same state at the 
time when the signing took place.^ So, where the signatures of the testator 
and attesting witnesses were written on a separate piece of paper previously 

* In re Hemlota Dabee, I. L. K, , 9 Cal., 226; see In the goods of Vanahhai Sorahji Avabhai 
V. Pestanji Nanabhai, 11 Bom. H. C. R., 87. 

* Cornehy v. Gibbons, 1 Rob., 705, p. 708. 

® Page v. Donovan, 2 Jiu’., N. S., 220; In re Gausden, 2 Sw. and Tr., 263. 

* In the goods of Horsford, L. R., 3 P. and D., 211. 
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wafcl’cd to tlic foot of tho Avill, tlic will xvas licld to he duly executed.* In 
eases where tlie signatures arc not on the same piece of paper as that on 
which the will is wi-itten, but upon a piece of paper attached tlicrcto, evidence 
must be gi\en to show tliat, at the time of tlic signature, the papei's were 
attachcd.2 Where a codicil, written on half a sheet of paper, occupied so much 
space as not to leave room for the signatures of the testator and of tho wit- 
nesses in the ordinary form, and beneath it were the signatures of the two 
attesting witnesses, and on the right hand side of the paper, in a blank 
space between the edge and the codicil, the signature of the testator was 
written at right angles to the codicil,— it was held, that the codicil was duly 
signed.® Whore, however, the testator signed the tir.st five sheets of a will, 
but omitted to sign the sixth, which was the last, and the attesting wit- 
iicssos signed all tho six .sheets, no part of the will was admitted to probate.' 
It was contciidcd in favour of the will that probate might be granted of 
the first five sheets and tho signature at the bottom of tho fifth shoot treated 
as the execution of the will. The answer to the contention, apart from tho 
necessity, under the English Statute of Wills, for the will to be signed at the 
foot or end thereof, was that the signature at the bottom of the fifth and pre- 
ceding sheets was intended to guard against other sheets being interpolated,® 
and that when the tc.stator stopped at tho fifth .sheet, it was only bceanse lie 
thought it was the last and not that he intended his signature there as an 
execution of the whole. Although, as we have seen, a .signing by initials is 
sufficient,® a signature, it appears to have been considered in In the gmxh 

nf^ Wihen,-’ must be completed. In that ease, the testator was unable to complete 
his si.fifnatui'c and probate Avas refused.** 

Where a testator read over .an attcstation-clansc eontaining his name written 
by himself in the presence of two witnesses, who subscribed the names, and 
the testator then, on the opposite page of the paper, wrote some words beneath 
which he added, “ Attestation, John Walker; testator," and the names of two 
executors, it was held, that the testator intended to give effect to his will by tho 
signature of his name in the attestation clause.® So, where the testator, after 

* Cook V. Linnhert, 32 L. J., P., 89 i 3 S\v. and Tr., U). 

“ Inthciioodsof ire.M2 W. H.. (Enj,.). 80; Shnlford'e l!.al Pn.pnrfy Shdntn. n ^.7 
In the goods of Uonford, h. R., 3 P. and D., 211. ' • I • ■ 

hi re Jones, 4 Sw. and Tr., 1. 

Swectland v. Smctland, 4Sw. and Tr., fi. 

* See Excen v. Franklin, Deane 7. 

» In the goods of Savory, 15 Jar., 10-42 ; In the goods of Hi„d< 10 J„r mil 

’ 2 Curt., 853. 

« See In the goods of Savory, 15 Jar., 1012 ; In the goods of Wnds, 11! J„r 1161 

® In the goods of Walker, 2 Sw. and Tr.. 351. 
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filling up a printed form of will, wi'ote his name in the attestation-clause and after 
the witnesses had signed their names, the testator again wrote his name beneath 
their signatures, probate of the will was gTanted "wnth the omission of the 
testator’s second signature.^ So a clause added after the testator had signed his 
name was excluded from probate, ^ the miting being squeezed into the space 
above and below the signature, and there being no subsequent acknowledgment. 
But where the last sentence in a testamentary document commenced immediate- 
ly above the signature of the deceased, and was continued in three short lines 
to the left of it, the last two lines being somewhat below the signature, the 
sentence, being shown to have been written before the signature, was included 
in the probate.^ 

Under the Wills Act Amendment Act, 15 and 16 Viet., c. 24, no signature 
is operative to give to any disposition or direction which is underneath or 
follows it, but it seems, that where, from the obvious sequence and sense of the 
context, it appears to the satisfaction of the Coui't that the signature of the 
testator really follows the dispositive paz't of a testamentary instrument, thougli 
it may occupy a place on the paper literally above the dispositive parts or part 
thoreof, the Court will admit such testamentary instrument to probate.*^ Wills 
have been held duly executed notwithstanding that blank spaces were left 
after the concluding words. Thus, in Hunt v. Eunt,'^ where a will ended in 
the middle of the third page of a sheet of foolscap paper, the lower half of the 
page being left blank, and the attestation-clause and the signatures being 
written on the top of the fourth page, the will was held to be duly executed.® 

As to the sufficiency of attestation by the marks of the witnesses some doubt 
has arisen in the Indian Coui4s upon the third rule to s. 50 of the Indian 
Succession Act. That rule, while it provides that each of the witnesses must 
have seen the testator sign or affix his mark to the will, provides that they 
must each sign the will in the presence of the testators. Had it been the 
intention of the Legislature that the witnesses, instead of signing, might also 
affix their marks, we should naturally have expected to find this intention 
carried out by express words. In Fernandez v. Alves^'^ M. Melvill and F. D. 


‘ In the goods of CasmorCy L. R., 1 P. and D., 653 ; Smith v. Smithy L. R., 1 P. and D., 143. 
® In the goods of Arthuvy L. R., 2 P. and D., 273. 

® In the goods of Ainsworth, L. R., 2 P. and D., 151 ; see In the goods of Kimpton, 33 L. J., 
Prob., 153 j In the goods of Woodley, ih., 154 ; In the goods of Birt, L. R., 2 P. and D., 214. 

* In the goods of Kimpton, 3 Sw, andTr., 427 ; (S. C.J 33 L. J., Prob., 153. 

* L. R., 1 P. and D., 209 

® In the goods of Wotton, L. R., 3 P. and D., 159 ; In the goods of Archer, L. R., 2 P. and 
D., 252 ; see In the goods of Gore, 3 Curt., 758. 

» I. L. R., 3 Bomb., 382. 
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Melvin, JJ., held that it was necessary to tlic validity of a will that the actual 
signature, as distinguished from a mere mark, of at least two witnesses, should 
appear on the face of the will. In Li the fjowh of Wtjnuef which was quoted in 
argument in that case, Pontifox, J. had said — “ I am inclined to think that 
a signature by mark would be a sufficient signatui’e by a witness even under 
the Indian Act. as it would undoubtedly be under the English Act.” And 
White, J., in a subsequent case, again suggested a doubt whether it was neces- 
sary that tlie attesting witnesses should affix their signatures as distinguished 
from their niarks.^ In a very recent case before the High Court at Calcutta, 
the question again arose, and the Court, following the Bombay High Coui't, held 
that it is necessary for the validity of a will that the signature, as distinguished 
from the mere mark, of at least two witnesses must appear on the will.^ 

In England it has been held that a will is sufficiently attested by a mark,* 
although the witnesses were capable of writing,^ and although by mistake the 
wrong name had been written opposite the mark,^ or by initials.^ 

It need hardly be pointed out that it is not advisable to have wills attested 
by persons who arc unable to subscribe their names. 

The placing of initials upon a will to amount to a subscription must be 
done with the intention of attesting the execution.^ In the goods of Martiu^^ 
where a will was altered after execution, and on rc-cxccution the witnesses 
attested the will by placing their initials in the margin opposite to the altera- 
tion, it was held that the will was not property rc-cxccutod. This decision, 
however, as pointed out by Mr. Jarman, is questionable, for the initials were 
intended to represent the signatures of the witnesses, and it was proved by 
affidavit that they were written with the intention of attesting the rc-cxccution. 

One witness, it was held, could not subscribe the name of another, for he 
might have made his mark.^^ Where the deceased having signed his will in the 
presence of a servant, and the latter merely subscribed himself as “ servant of S ” 
without wTiting his name, it was held that there was a sufficient attestation, 


* 13 B. L. R., 392. 

^ Di.-isonath Dinda v. Doyaram Jana, 5 C. L. K., 51)5 ; (S. C.) 1. L. R., 5 Calc., 

* l^itye Qopal Sircar v. Nayendramith fitter, I. L. R., 11 Cal., 429. 

* Harrison v. Harrison, 8 Vcs., 185 ; Addy v. Gn>, Ibid, 604. 

* In the goods of ilmi**.'?, 2 Rob., 116. 

® In the goods of Ashmore, 3 Curt., 756. 

’ In the goods of Christian, 2 Rob., 110. In the goods of Martin, 1 Rob., 712. 

* In the goods of CioiHi«f//ia?n, 29 L. J., Ch., 71. 

® 1 Rob., 712. 



Wills, p. 85. 

" In the goods of Cope, 2 Rob., 335 ; In the goods of MiddJeton, 33 L. J., P. 16 j spo also In 
the ^ood, nf BlewitI, L. R., 6 P. und D., 11(5 ; aud In the yoode of Shea,;,, 60 L. J., P. and M.. 15. 
In the goods of Leverington, L. R., 11 P. D., 80. 
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the witness being taken to have intended the words describing himself to be 
an identification of himself as the person signing.^ 

It is not sufficient for an attesting wtness to trace over a previous signature 
with a di-y pen on the re-execution of a wll .« Such an act amounts to no 
more than an acknowledgement of a signature, which is not sufficient, s for no 
authority is given either by the English or the Indian Statute, as in the case 
of execution, for a witness to acknowledge a signature previously made. The 
■ivitness must do an act which shall be apparent on the will.^ Where a witness 
merely added, on a re-execution of a will, the word “ Bristol ” to her name 
written on the previous execution it was held that he had not properly 
attested the re-execution, the ground of the decision being that there was 
nothing to show that the word “ Bristol ” was intended to represent the wit- 
ness’s signature.6 The subscription, in the words of Lord Chelmsford, must 
be such a signature as is descriptive of the witness whether by a mark or by 
initials, or by vn^iting the full name.6 Where a will was signed by the de- 
ceased in the presence of two witnesses, one of whom subscribed it with his 

own name and the other with the name of her husband, it was held that the 
will was not propei’ly attested.? 

A witness unable to write may have his hand guided by another person, 
who may be one of the witnesses.^ Thus, in In the goods of Lewisf the names of 
two attesting witnesses were m-itten by another person whilst they held the top 
of the pen, and the will was held to be duly attested. 

It is imperative that the witnesses should sign in the presence of the 
testator, but it is not necessary that they should sign in the presence of each 
other.w It is sufficient if the signature of the testator is made or acknow- 
ledged in the presence of two witnesses. In the case of Casement y . Fulton,ii 
before the Judicial Committee of the Privy Council, it was laid down that 
the witnesses to a will should subscribe their respective names in the presence 
of each other. The gi-ound of the decision was this If one witness were 

* In the goods of Sperling^ 3 Sw. and Tr., 272. 

“ Playne v. Scriven, 1 Rob., 772. In the goods of Uaddoch, h. R., 3 P. and D. 169. 

® Mooi‘e V King, 3 Curt., 243. 

^ Playne v. Scriven, 1 Rob., 772, p. 775, per Sir H. Jenner Fust. 

* In the goods of Trevanion, 2 Rob,, 311 j Charlton v, Hindmarsh, 8 H. L., Ca., 160. See 
In the goods of Christian, 2 Rob., 110. 

* Charlton v. Hindmarsh, 8 H. L,, Ca., p. 171. 

^ In the goods of Leveringfon, L. R., 11 P. D., 80. 

8 Harrison v. Elvin, 3 Q. B., 117 ; In the goods of Frith, 4 Jar., N. S., 288 ; 27 L. J., Prob. 

6 J Pryor v. Pryor, 29 L, J., P., 114. * 

® 31 L. J., Prob., 153. 

'0 In the goods of Webb, 1 Jar., (N. S.) 1096, citing Fanlds v. Jackson, 6 Notes of Cas. 1 

“ 5 Moo., P. C., 130 ; p. 139. 
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present one day and another on a different day, it would be impossible to say 
that botli attested the same fact, viz., the capacity of the testatoi', as he 
might be sane one day and insane the other day, and thus his capacity would 
only be attested by a single witness. The necessity, however, for the signa- 
ture to be made or acknowledged before each seems to get over the difficulty 
suggested by the Judicial Committee, and since the case of In tlie goock of Wehb^ 
the law on this subject in England may be taken to be settled that it is not neces- 
sary that the witnesses must sign the will in the presence of each other. The 
words ‘in the presence of the testator’ in the Indian Succession Act, it has 
been held, cannot receive a larger interpretation than has been put upon them 
in the English Courts, viz., that the testator must at least be in such a 
position that ho might have seen the \ntnesscs subscribe their names if he 
had desired to do so.^ In Tribe v. Trihi\^ at the time when the Avitnesses 
attested the Avill, the testatrix lay in bed with the curtains closed and her 
back to the attesting Avitncsscs, Avho deposed to her inability to have tnmed 
herself so as to have draAATi aside the curtains. The will Avas held not to have 
been signed in the pre.sence of the testatrix.* In the case of In the goods of 
Picreyf Avherc the testatrix Avas blind, it Avas held that, even in that case it 
must appear that the Avill Avas so attested that the te.statrix, if she had her 
eyesight, could have seen the Avitncsscs subscribe. If the testator could not 
by any possibility have seen the AAdtnesses sign, the Avill is not properly 
attested.^ 

The testator must be conscious of the fact Avhen the Avitnesses si^n.^ 

I here is a j)resumption, in the absence of cA'idcncc to the contrary, eA'en 


where the witnesses do not recollect the facts attendant on the execution, that the 
Avill Avas duly executed and attcstcd,^cspccially Avherc there is a regulai* attestation 
clause.^ In 11 right v. banderson}^ neither of the Avitnesses to a codicil could say 
anything as to Avhat AA'riting Avas on the paper, nor as to whether the testator’s 


' 1 Jiir., N. S., 109G. 

* Esaias v. Qahriel, 3 All., II. C. R., 32, 

® 1 Rob., 775. 

* See Newteyn v. Clarke, 2 Cm-t., 320. 

» 1 Rob., 278. 

<* In the goads of Colman, 3 Curt., 118 j Intestate and Testamentary Succession, p. 46. 

’ Right V. Pnee, 1 Doug. 241 ; Jenucr v. Pt/»c;i, L. R., 5 P. Div., 106. 

« Burgofjne v. Shonhr, 1 Rob., 5 ; In the goods of rnddephatt, L. R., 2 l\ and D., 07 ; Foot 
V. Stanton, 2 Jur., N. S., 380; Leech v. Rotc-s 6 Notes of Ca., 704 ; Coojjwr v. RocM 3 Curt. 
649 : 4 Moore’s, P. C. 419 : Blake v. Knight, 3 Cnrt., 647 ; L/or/d v. Roherts, 12 Moor., P. C , 
168 ; Wright v. Sanderson, L. R., 0 P. D., 149 ; Blake v, Blake, L. R., 7 P. D., 102. 

® Woodhonse v. Balfour, L. R., 13 P. D., 2. 

L. R., 9 P. D., 149. 
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signature was there when they signed, and both said they had not seen him sign. 
The conduct of the testator both in the preparation and in the calling together 
of his witnesses showed a desire to do everything regularly. It was held that the 
presumption, omnia rite esse acta^ therefore applied, and that this presumption was 
not rebutted by the evidence of the two Aptnesses who appeared to have been 
nervous and confused on the occasion of the attestation and whose recollection 
of what took place Avas evidently imperfect. The fact that the testator had 
experience in the execution of Avills or knew what was necessary to be done, it 
has been said, is strong evidence that the requirements of the Statute have been 
complied Avith.^ 

In England, it has been considered a sufficient acknowledgement, if the 
witness Avas asked to sign by a third party in the presence, and Avith the implied 
assent, of the testator.^ In Inglesant v. Inglesant,^ the deceased signed her will 
in the presence of one Avitness. On the entry of the second Avitness a person pre- 
sent directed him to sign his name under the signature of the testatrix. He did 
so and the second Avitness also subscribed his name. The deceased Avas in the 
room but said no word during the proceeding. The Avill Avas lying on the table 
open and was headed in large characters with words : “ This is the last Avill and 
testament of etc. It had also a full and formal attestation-clause. After 
taking time to consider. Sir James Hannen held that there Avas a sufficient 
acknowledgement of her signature by the testatrix. It is at least doubtful 
whether this would have been a sufficient acknoAvledgement under the third 
rule to s. 50 of the Indian Succession Act which requires the acknowledgement 
to be a “ personal acknowledgement.” In another English case,^ it Avas said that 
it is not necessary that the testator should say in express terms “ that is my sig- 
natui*e,” but that if it clearly appears that the signature Avas existent on the Avill 
when it Avas produced to the Avitnesses at the request of the testator that they 
should subscribe it, that Avill be a sufficient acknowledgement. So a statement 
made by the testator to the Avitnesses that a document produced before them 
is his Avill is a sufficient acknowledgement if the signature Avas clearly and 
visibly apparent on the face of it.^ This rule was followed by the Bombay 
High Court in the case of Manickhhai v. Hormasji Bomanji.^ The Court, hoAv 

^ Lloyd V. Roberts, 12 Moo., P. C., 158; Woodhoase v, Balfour, h, R,, 13 Pi*ob. Div., 2. 

* Inglesant y. Inglesant, L. R., 3 P. and D., 172. 

« L. E., 3 P. and D., 172., 

* Keigwin v. Keigwin, 3 Cart., 611. 

* In the goods of Ashmoi'e, 3 Curt., 756 ; In the goods of Davis, ibid, 348 ; In the goods of 
Dinmore, 2 Rob., 641 ; Cooper v. Bockett, 4 Moore’s P. C., 419 ; Qwillim v. GivilUm, 3 Sw. and 
Tr., 200 j Smith v. Davis, L. R., 1 P. and D.,. 143 ; Beckett v. Hoioe, L. R., 2 P. D., 1 ; eee Blake 
T. Blake, L. R., 7 P, D,, 102. 

® I. L. R., 1 Bom., 547. 
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ever, must be satisfied in a case of this kind that the signature was upon the 
will when the witnesses signed it. If the signature of the testator be covered 
up, so that the witnesses do not see it, there will be no acknowledgement.^ 
The witnesses must, at the time of the acknowledgement, see, or have the 
opportunity of seeing, the signature of testator, and if such be not the case it 
appears to be immaterial whether the signature be in fact there at the time 
of the attestation, or whether the testator says that the paper to be at- 
tested is his will, or that his signature is inside the paper.* If the wit- 
nesses are merely required to attest an instrument of the nature of which 
they are not informed, there is no acknowledgement,^ though it is not 
necessary where the witnesses have seen the signature tliat they should 
know the document was a will.*^ Where, however, there was no formal attesta- 
tion-clause, and no affirmative evidence that, at the time of the attestation, 
the deceased’s name was on the paper, the mere production of it to witnesses, 
with a request that they will sign it as a paper, was hold not sufficient to 
justify the Court in drawing the inference that it was already signed by the 
testator.^ 

It is for the Court to judge from the circumstances and from the appearance 
of the document itself whether the name of the testator was, or was not, upon 
it at the time of the attestation.^ 

Where a testator admitted execution of a will before a Registrar, and the 
witnesses attesting that admission signed their names in the presence of the tes- 
tator, their attestation was lickl to be a sufficient compliance Avith the requii'e- 

meuts of this section, and to remedy any defects in the original attestation of the 
Avill.7 

An acknowledgment before attestation may be made by gestures, but an 
acknowledgment after attestation is not sufficient.’^ As wc have seen, the attest- 


* Hudson V. Parker, 1 Rob., 11- ; Shaiv v. Ncrillr, 1 Jiir., N. S.. -WS. 

* Blake v. Blake, L. R., 7 P. D., 10- ; following Hud.-ion v. 1 Rob., 14, and ilisap- 

pr.A-liig of Gwillim v. OivilUm, 3 S\v. lu.d Tr., 200 ; Brckett v. Hou'c, L. R., 2 P. D., 1. 

^ In the (joods of Rawlins, 2 Curt , 803. 

♦ See Keigwin v. Keigwin, 3 Curt., G07 ; Qme v. Gaze, 3 Curt., 451 ; Sco also llott v. George, 
3 Curt., 176. 

‘ In the goods of Davis, 2 Rob., 337 ; Fischer v. Popham, L. R., 3 P. and D., 246. 

• In the goods of Huckvale, L. R., 1 P. and D., 375 ; Gwillim v. Gwillim, 3 Sw. and Tr., 
200 ; (S. C.) 29 L. J., P. and M., 31 ; Smith v. Smith, L. R., 1 P. and D,, 143 ; Gaze v. Qaze, 3 
Curt , 451 ; Wright v. Sanderson, L. R., 9 P. D., 141 ; Blake v. Blake, L. R., 7 P. D., 102 ; Blake 
V. Knight, 3 Curt., p. 561. 

’ Hurro Soondari Dabia v. Chxmderkant Bhattacharjea, 6 C. L. R., 303 ; (S. C.) I. L. R., 6 

Calc., 17 : SO 0 also In the goods of Roymoney Dossee, I. h. R., 1 Calc., 150; and In re Hcmlota 
Dabee, I. h. R., 9 Cab, 226. 

" In the goods of Olding, 2 Curt., 865 ; Cooper v. Bockett, 3 Curt., 64S ; (S. C.) 4 Moore’s 
P. C., 419; Hindmarsk v. Charlton, 8 U. of L., 160. 
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ing witnesses must actually have seen the testator sign or affix his mark to the 
will. In a case in England it was held that, where the witnesses had seen the 
testator write what the Court presumed to be his signature, although they had 
not actually seen the signature, the attestation was good.^ In that case the 
testator concealed the signature wth a piece of blotting paper. 

According to s. 9 of the English Wills Act, upon which the third rule also 
is based, “ the signature shall be made or acknowledged by the testator in the 
presence of two or more witnesses present at the same time, and such witnesses 
shall attest and shall subscribe the will in the presence of the testator, but no 
form of attestation shall be necessary.” 

A signature by the testator after the attestation by the witnesses, it has 
been held, both in England and in India, is clearly not a compliance with the 
Act.* In the case of Murro Sundari Debia,^ it was said that the requirements of 
the section would have been satisfied, if the testatrix had admitted her signature 
before a Registrar of Assurances and had been identified before him by one of 
the witnesses to the signature, and if both the Registrar and the identifier had 
signed their names to the admission.^ 

Following the case of In the goods of Eeganf the third rule to section 50 
of the Indian Succession Act allows the testator to acknowledge the signa- 
ture made by another person for him. But the Bombay and Calcutta High 
Courts have held that that other person must be some person other than the 
attesting witnesses, and they have accordingly decided that an attesting witness 

is not competent, under the first of the rules to that section, to sign a will for 
the testator by his dmection.® 

Where a will is signed for the testator, it is advisable that the fact should 
be mentioned in the attestation-clause.^ 

If witnesses merely put their seals to a will that will not be sufficient 
attestation, for each of the witnesses must actually sign.® 


‘ Smith V, Smith, L. R., 1 P. and D., 143. 

* In the goods of Olding, 2 Curt., 865 ; In the goods of Byrd, 3 Cart., 117. In the matter of 
Hurto Sunduri Dahia, I, L. R., 6 Calc., 17 ; (S, C.) 6 C. L. R., 303 ; Bissonath Dinda v. Doyaram 
Jana, I. L. R., 5 Calc., 738 ; (S. C.) 5 C. L. R., 565 ; Fernandez v. Alves, I. L. R., 3 Bomb., 382 ; 

Khuttun Kooerv. Mtcssamut Poona Kooer, 24 W. R., 322. 

» I. L. R., 6 Cal., 17 ; (S. C.) 6 C. L. R., 303. 

* Nitye Gopal Sircar v. Nagendro Nath Mitter, I. L. R., 11 Cal., 429 ; see In the goods of 
Roymoney Dossee, I. L. R., 1 Calc., 150. 

* 1 Curt., 908. 

® In the goods of Vanabhai Sorabji Avabhai v. Pestonji Nanabhai, 11 Bom., H. C. R., 87. 
In re Hemlota Dabee, I. L. R., 9 Cal., 226. 

’ In the goods of Cooper, 5 No. Cas., 618, cited in Agnew's Statute of Frauds, p. 309. 

* Indian Succession Act, s. 60, third rule. In the goods of Byrd, 3 Curt., 117. 
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Tlie signatures of the Avitnesses need not be in any particular part of the 
will, so long as the Court is satisfied that their names were subscribed on 
it for the purpose of attesting the testator’s signature.^ The attestation, if not 
on the same sheet of paper as the signatui’c of the testator must be on a 
paper in some Avay physically connected wdtli that sheet* Where a will 
Avas Avritten in duplicate, one copy of Avhich Avas signed only by the deceased 
and the other only by the attesting Avitnesses, it Avas held that the attestation 
Avas insufficient.® 

Altliough neither in England nor under the Indian Succession Act is any 
particular form of attestation-clause necessary,^ it is advisable to add one, 
for the absence of it makes a difference in the extiinsic evidence, w'hich Avould 
be required to prove that the Avitnesses had seen the testator execute the will, 
and tliat they signed Avith the intention of attesting it at his request and in 
liis presence, as clear and satisfactory evidence must be given on these points.^ 

The folloAA'ing is the usual form of attestation : — 

“ Signed by the above A. B. (testator) in the presence of us, present 
at tlic same time, Avho have hereunto signed our names ns AAntnesses thereto 
in tlie presence of the said A. B. (testator) and in the presence of each other. 

Names of AAutnesses 

By the English Wills Act it is enacted® tliat if any person shall attest the 
execution of any Avill to AAdiom, or to AA'hose Avife, or husband any beneficial devise, 
legacy, estate, interest, gift or appointment of, or affecting any real or personal 
estate (other than and except charges and directions for the payment of any debt 
or debts) shall be thereby given or made, such devise, legacy, estate, gift or ap- 
pointment shall, so far only as concerns such pei'son attesting the execution of such 
Avill, or the Avife or husband of such person, or any pei'sou claiming under such 
])crson or Avife or husband be utterly null and A'oid, and such person so attesting 
shall bo admitted as a Avitness to prove the execution of such AA*ill, or to pi'ove the 
A'alidity or invalidity thereof, notwithstanding such devise, legacy, estate, inter- 
est, gift or appointment mentioned in such Avill. 

' In fhe goods of Wilson, L. R., 1 P. nnd D., 269 ; Eckcrsley v. Platt, lA., 281. In (hifths 
V. Grifiths, L. R., 2 P. and D., 300, whore one of tlio witiiessos signed opposite the word 
‘executor’ and the otlier opposite tho word ‘witness,’ In the goods of Pearse, h. H,, 1 P. and 
I). 2G9. In the goods of Praddock, h. R., 1 P. Div., 433. 

® In the goods of Braddock, L. R., P. Div., 433. 

" In the goods of Hatton, L. R., 6 P, Div., 204, 

^ See Bnjan v. White, 2 Rob., 315; In the goods of Roj/money Dossee, I. L. R., I Col., 160. 

‘ Roberts v. Phillips, 4 E. and B., 457, per Lord Campbell. 

« Viet., 26, s. 16. 


C. D. 
E. F. 
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That most useful provision has been followed, in slightly altered terms, in 
s. 64 of the Indian Succession Act whfcli declares that “ a will shall not be consi- 
dered as insufficiently attested by reason of any benefit thereby given, either 
by way of bequest or by way of appointment, to any person attesting it, or 
to his or her wife or husband : but the bequest or appointment shall be void 
so far as concerns the person so attesting, or the wife or husband of such 
person, or any person claiming under either of them. Explanation— A. legatee 

under a will does not lose his legacy by attesting a codicil which confirms the 
will.»» 

Section 54 of the Indian Succession Act, it is to be observed, has not been 
applied by the Hindu Wills Act to Hindus, and therefore a legatee under a will 
of a Hindu or other person to whom the Hindu Wills Act applies will not 
lose his legacy by attesting the will. 

The use of the word ‘ thereby,’ which occurs, not only in the Indian Succes- 
sion Act, but in the Wills Act, sufficiently indicates that it is only a benefit given 
by the particular instrument attested, which is avoided.^ And, it has been held 
that each witness attests only the instrument to which he puts his name.^ 
Accordingly, a bequest of a legacy is not void because the legatee attests a 
codicil which gives him nothing.s It would seem, also, that a residuary legatee 
of a share of a residue does not lose the benefit by attesting a codicil which by 
revoking legacies given by the will, indirectly benefits him by increasing the 
residue.^ But where a codicil, which cancelled a condition attached to a legacy 
which was given by the will and which could only have been taken under the 
codicil, was attested by the legatee, the legacy was held to be void.^ 

A gift to one witness is not rendered valid because without him there 
was the full number of witnesses required by law.® If the question be raised 
as to whether a legatee is an attesting witness, the Coui't has merely to 
consider the intention with which his signature has been put upon the -will and if 
the Court is satisfied that a witness signed with intent to attest, that will be 
sufficient to make him an attesting -witness, although he signed also in the 
character of executor.? In Wigan v. Bowlan^d^ Wood, V. 0., held, where the 
execution of a will was attested by two marksmen, and signed also by two 
other persons as witnesses, that the signature of the two latter must be deemed 

• Gurney v. Gurney^ 3 Drew., 209, per Kindersley, V. G. 

® Tempest v. Tempest, 2 K. and J,, 642, affirmed 7 D. M. G., 470. 

® Gurney v. Gurney, 3 Drew., 208, Act X of 1865, a. 52. Explanation. 

^ Ihid. 

• Gashin v. Rogers, L. R., 2 Eq., 284. 

® Doe V. Mills, 1 Moo. and R., 288; Administr(dor-General v. Lazar, I. L, R., 4 Mad., 244. 

’ Griffiths V. Griffiths, L. R., 2 P. and D., 300. 

• 11 Hare, 157. 
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to have hccu affixed in attestation of tlie will and not merely as verifying the 
attestation of the marksmen, and that a legacy to the wife of one of them failed. 
In Randfield v. Randfield} however, where a will propeily signed and attested 
was wi'ittcu on the first three pages of a sheet of paper, and there were written 
on the top of the fourth page these words — “ This last will and testament 
was Avritteu in our presence and in the presence of each by him,” which were 
signed by the witnesses who had already attested, and by G. B., who was a devisee 
under the will, it was held, that this was not such an attestation of the will 
as to deprive G. B. of her legacy. So, in another case, the Court allowed 
evidence to be given to show that the signature of a person, ■who signed after 
two persons in whose presence the will was executed, was not made in order to 
attest the testator’s signature.^ 

Where a bequest is made to a trustee, but not for his personal benefit, it is 
not invalidated by the fact that the will was attested by his wife.^ 

If a codicil refers to the will that amounts to a republication and incor- 
poration of tlie will. Accordingly, a gift to an attesting witness to the will is 
rendered valid by a duly attested codicil which refers to the will.'* 

Where there was a gift to a class as joint tenants and one of them attested 
the will, it was held that the gift to the witness was forfeited, but was not undis- 
])osed of, but survived to the other joint tenants.^ 

Under the English AVills Act, s. 15, the marriage, after the attestation of n 
will, of the devisee to the attesting witness, was held not to affect the devise,^ 
and there seems to be no reason why the law should not be held to be the same 
in this country. 

Wlierc a will contained a direction for payment of debts and also that C, 
one of the executors, (a solicitor) should be entitled to charge and i*cceivo pay- 
ment for all professional business done under the will, and C was one of tho 


attesting witnesses, it was held in an administration suit by B, that the executors 

could not be deprived of the costs out of the assets of a cross-examination for tho 

purpose of investing B’s claim, and that C as an attesting witness was prohibited 

from receiving that which was not a debt of which payment could be enforced, 

but a beneficial gift which could only bo claimed by virtue of tho dii'cction in 
the will.7 


* 8 U. of L., 225. 

* In the <joods of Sharman, L. R., 1 P. niul D., 661 ; Intestate and Tostamontary Sacces* 
sioii, p. 56. 

■ Cressicell v. Ccesswell, L. R., 6 Eq., GO. 

* Anderron v. Anderson, 1. 11., 13 Eq., 381, 

‘ Yoiinri V. Davies, 2 Dr. and Sm., 107. 

* Thorpe v. Bestwick, L. C. R., 6 (^. B. D., 311. 

’ In re Baiber, linnjess v. rhiHtcoHic, L. R., 31 Cli. D., 665. 
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In the case of Glarh v. Randall^^ a testator devised and bequeathed all his 
real and personal estate to his wife for life, and after her death to be divided 
equally between such of her children as should be living at her death, and in case 
of any of the above-mentioned children dying before his wife having children, such 
children Avere to take their parent’s share : and in the event of any of his 
daughters being married at his wife’s decease, it was his will that such proportion 
as they might be entitled to, should be left to them and their childi'en exclusively 
and should in no way be controlled by their husbands. At the death of the 
testator s Avidow, one of the daughters, Avho had several childi'en, Avas living, 
and, her husband having been an attesting witness, the gift to her was void, 
but it was held that her children Avere not to be disappointed by her disability 
but took an immediate interest in her share as tenants in common.^ 

As under the English Wills Act, no person to Avhom the Hindu Wills Act 
or the Indian Succession Act is applicable is, by reason of interest in, or of 
his being an executor of a will, disqualified as a Avitness to prove the execution 
of the Avill or to prove the validity or invalidity thereof.^ 

I have already dealt Avith the incorporation of documents by reference in 
the Avill.^ 

I shall noAV proceed to discuss what are called privileged wills. 

Soldiers and mariners are allowed both in England and in India in cases to 
Avhich the Indian Succession Act^ applies, under certain circumstances, to make 
piivileged Avills. Under section 52 of the Indian Succession Act any soldier 
being employed in an expedition or engaged in actual warfare, or any mariner 
being at sea may, if he has completed the age of 18 years, dispose of his pro- 
perty by a will made according to certain rules prescribed by s. 53 of the same 
Act. These rules are as folloAvs : 

First— A\dll may be Avritten wholly by the testator with his OAvn hand. 
In such case it need not be signed, nor attested. 

Second. It may be Avi'itten wholly or in part by another person, and signed 
by the testator. In such case it need not be attested. 

Third , — If the instrument purporting to be a Avill is AAu-itten Avholly or in 
part by another person, and is not signed by the testator, it shall be considered 
to be his Avill if it be shoAvn that it was Avi'itten by the testator’s directions, 
or that he recognized it as his Avill. If it appear on the face of the instrument, 

' L. K., 31 Ch. D., 72. 

* See In re Townsend's Estate, L. R., 34 Ch. D., 357. 

® Act X of 1865, s. 65, which applies to Hindus, etc., under the Hindu Wills Act ; 1 Viet., 
0 . 26, fls. 16 and 17. 

* Supra, pp. 66 — 70. 

* The provisions of the Indian Succession Act, as to privileged wills have not been made 
applicable to Hindus, etc. under the Hindu Wills Act. 
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that tlie execution of it in the manner intended by him was not completed 
the instrument sliall not, by reason of that circumstance, be invalid, provided 
tliat his non-cxccution of it can be reasonably ascribed to some cause other than 
the abandonment of tlic testamentary intentions expressed in the instrument. 

Fourth . — If the soldier or mariner shall have given witten instructions for 
the preparation of his %vill, but shall have died before it could be prepared and 
executed, such instructions shall be considered to constitute his will. 

Fifth . — If the soldier or mariner shall, in the presence of two >vitnesses, 
have given verbal instructions for the preparation of his will, and they shall 
liave been reduced into writing in his lifetime, but he shall have died before the 
instrument could be prepared and executed, such instructions shall be considered 
to constitute his will, although they may not have been reduced into Avinting in 
Iiis presence, nor read over to him. 

Sixth . — Sucli soldier or mariner as aforesaid may make a M’ill by word of 
mouth by declaring his intentions before two witncssc.s present at the same time. 

Seventh.— A will made by word of mouth shall be null at the expiration of 
one montli after the testator shall have ceased to be entitled to make a privileged 
will. 


Section 52 of the Indian Succession Act is based on s. 11 of the English 
Wills Act which enacted that “any soldier being in actual military service 
or any mariner or seaman being at sea, may dispose of his personal estate as 
he miglit have done before the making of the Act,”— that is, without the 
formalities required by the Act. The Statute of Frauds, 29 Car. II, c. 3, 
s. 23, had provided that notwithstanding that Act, any soldier being on actual 
military service, or any mariner or seaman being at sea might dispose of his 
moveables, wages, and per.sonal estate as he or they might have done before 
the making of the Act. Certain special provisions have been made applicable 
to the wills of mariners and seamen in tlie Royal Navy by the Navy and 
Marine (Wills) Act, 1865 (28 and 29 Viet., e. 72). In England, except in the 
cases referred to in the last-mentioned Statute, any soldier on actual service, 
and any mai'incr or seaman being at sea may disjiose of his personal property 
by will, in the manner allowed before the Statute of Frauds.^ In India, the 

only privilege conferred by Statute is that accorded by ss. 52 and 53 of the Indian 
Succession Act. 

A surgeon of a regiment who is actually employed in an expedition,® a 
soldier solving in the field against insurgents,® a mariner serving on a militaiy 
expedition but not being at sea,* have been held to be entitled to make privileged 


* As to wills of niorcbant soamon in certain cases, see 17 and 18 Viet., o. 104, s. 200. 
■ Indian Succession Act, s. 52, illustration («). 

• illustration (c). 

^ Ibidy illustration {/J, 
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wills. The ptirser of a merchant-ship is a mariner, and being at sea can also 
make a privileged will.^ A mariner of a ship in the course of a voyage, though 
temporarily on shore while she is lying in harbour, is a mariner within the mean- 
ing of the section.2 But, an admiral who commands a naval force, but who lives 
on shore and only occasionally goes on board liis ship is not considered as at sea, 
and cannot make a privileged will.^ 

The term soldier was held to include persons in the military service of the 
East India Company.'*' The privilege, it will be observed, applies to such 
soldiers, only as are actually engaged upon an expedition or upon actual war- 
fare. Accordingly, an informal will of a soldier, made while living in barracks 
either in England, ^ or in the Colonies, cannot be admitted to probate.*^ So an 
informal will made at Bangalore by a soldier in command of the Mysore Division 
of the army stationed there, and who died whilst on a tour of inspection of the 
troops, was held not to be privileged.? Probate was refused in the case of a will 
of a soldier ordered to join an expedition on active service, but who died before 
he commenced to march.® But where an officer w'as on his way from one regi- 
ment to another, both regiments being at the time on actual service, his will 
was held to be privileged.^ In In the goods of Tioeedale^^ where the will of the 
testator was signed while he was employed as a soldier on actual military 
service, it was held, that material alterations, about the making of which no 
information could be obtained, were to be presumed to have been made during 

the continuance of such service, and the alterations were included in the pro- 
bate, 

The terms “ mariner and seaman” include the whole naval profession. 
The purser of a man-of-war,i3 a surgeon in the Navy,i* and, as we have seen, 
a seaman in the merchant navy,i^ have all been held to come within the terms. 

^ Indian Saccession Act, s. 52, illustration {h). In the goods of Hages, 2 Curt., 338; In 
the goods of Donaldson, 2 Curt., 386. 

* Ibid, illustration (d). In the goods of Parker, 2 Sw. and Tr., 375. 

* Ibid, illustration (e). Euston (E. of) v. Lord Httgh Seymour, cited in 2 Cart., 338. 

* In the goods of Donaldson, 2 Curt., 386. 

‘ Drummond v. Parish, 3 Curt., 522. 

® White V. Repton, 3 Cni’t., 818. 

’ In the goods of Hill, 1 Hob., 276. 

® Bowles v. Jackson, 1 Ecc. and Ad., 294, cited in Agnew’s Statute of Frauds, 416. 

® Herbert v. Herbert, 2 Jnr., N. S. 24. 

L. H., 3 P. and D., 204. 

Intestate and Testamentary Succession, p. 52, 

Euston, Earl of y. Lord Hugh Seymour, cited in 2 Curt., 338. 

In the goods of Hayes, 2 Curt., 338. 

In the goods of Saunders, L. R., 1 P. and D., 16. 

*• In the goods of Milligan, 2 Rob., 108; In the goods of Parker, 2 Sw. and Tr., 375. 
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Three witnesses were i^equired under the Statute of Frauds in the ease 
of a nuncupative will, or Avill by word of mouth. It was also necessary, under 
that Statute, that the testator should have called upon the witnesses to bear 
witness that the words spoken were his will and that there should have been what 
was called the rogatio testium. But a nuncupative testament might be made 
not only by the proper motion of the testator but also at the interrogation of 
another 4 

The factum of a nuncupative will requires to be proved by evidence more 
strict and stringent than that of a Avritten one and the testamentary capacity 
of tlie deceased, and the animus testandi at the time of the alleged nuncupation, 
must appear, in the case of a nuncupative will, by the clearest and most indis- 
putable testimony.^ 

In England, it Avas held that the Avill of a soldier, made under s. 11 of the 
Wills Act, remains operative unless expressly revoked, although the maker of 
the Avill remains in England several years after the date of the Avill.* The Indian 
Succession Act,^ hoAvever, expressly provides tliat a nuncupative Avill shall he 
void at tlie expiration of one month after the testator shall have ceased to be en- 
titled to make a privileged Avill. By the Roman laAv, from Avhich the testamentary 
privilege has been derived, the time Avas one year: Q.md in castris fecerint 
testamentum non cominuni jure sed quo modo volnerint ^ost missionem intra annum 
tantum valehit” 

As to the meaning of the expression “ being at sea,” it has been held 
that a Avill made on shore by the commander-in-chief of the Naval Force at 
Jamaica, Avho had an official residence on shore, Avas not privileged.® So 
probate of an informal Avill made by a sailor on the day he shipped while 
his vessel Avas still in a British port, Avas refused probate.’ In In the goods of 
Lay,^ the Avill of a seaman, avIio Avent on shore, his ship being on an expedition, 
and there died by an accident, and who made the will immediately after the 
accident, was allowed to pass as that of a seaman ‘ at sea.* That case was dis- 
tinguished from that of the Earl of Euston, v. Lord Hugh Seymour, on the ground 
that the testator in the latter case Avas living on shore and only occasionally went 
on board. A codicil signed, but not attested, on board a Queen’s ship in 
a river, by the commandcr-in-chicf actually engaged in a naval operation, was 

* Swhib. Pt. I, 9. 12, pi. G ; Williams on Exocntora, 123. 

Lemann v. Bonsall, 1 Add., 389 ; Williams on Executors, 123. 

* Ibid. 

* In the (jno(U of Leese, 17 Jur., 21G. 

* S. 53, rule seventh. 

Eunfon, Earl of, v. Lord Ilvgh Seymour, cited in 2 Curt., 338 ; 3 Curt., 630. 

’ In the (joodn of Corby, 18 Jur., G34. ' 

* 2 Curt., 375. 



REVOCATION BY JIARRIAGE. 


105 


admitted to probate.^ lu that case the codicil incorporated a codicil signed 
by the testator on shore, but not attested. A will made by a seaman on 
board a man-of-war permanently stationed in Portsmouth Harboui', was held 
to be privileged.^ An informal will of an invalided sui’geon, written on board 
ship while on his way home, was admitted to probate.® A letter wi'itten by a 
seaman in the merchant service in the Margate Roads, unattested and con- 
taining dispositive words, ^ and a letter by a master of a ship on his arrival at a 
port, in the course of a voyage,^ have been admitted to probate.® A testamentary 
paper left by a mariner who died on shore, headed “ Instructions to be 
followed, if I die at sea or abroad,” was refused probate on the ground that it 
\vas a conditional will .7 

A minor, i. e., a person under the age of 18 years, is not, as we have seen, 
competent under the Indian Succession Act to make a will, but under the Eng- 
lish law privileged persons may make -wills if they have attained the age of 14.® 

We have seen that a -will may be revoked by the maker of it at any time 
when he is competent to dispose of his property by will, even though he may 
have declared it to be irrecoverable in the strongest and most express terms. 
Under the Indian Succession Act,^ which closely follows s. 18 of the Wills Act, 

1 Viet. c. 26, a will is revoked by the marriage of the testator. Section 56 of 
the Indian Act provides that every will shall be revoked by the marriage of the 
maker, except a will made in exercise of a power of appointment, when the 
property over which the power of appointment is exercised, would not, in default 
of such appointment, pass to his or her executor, or administrator, or to the 
person entitled in case of intestacy, and gives the folio-wing explanatory defini- 
tion of a power of appointment : Where a man is invested with power to 
determine the disposition of property of which he is not the owner, he is said to 
have power to appoint such property.^® 

* In the goods of Austen, 2 Rob., 611. 

* In the goods of McMtwdo, L. R., 1 P. and D., 540. 

In the goods of Saxmders, L. R., 1 P. and D., IG. 

* In the goods of Milligan, 2 Rob., 108. 

* In the goods of Parker, 2 Sw. and Tr., 375. 

® Intestate and Testamentary Succession, p. 53. 

’ Lindsay v. Lindsay, L. R., 2 P. and D., 459. As to conditional wills, see supra, p. 63. 

® In the goods of Farquhar, 4 No of Cases, cited in Agnew’e Statute of Frauds, 417. 

® S. 56. This section does not apply to Hindus, etc., under Act XXI of 1870. 

*0 The provision of the English Act, 1 Vict. c. 26, a. 18, on this subject is as follows : 
Every will made by a man or woman shall be revoked by his or her marriage (except a will 
made in exercise of a power of appointment when the real or personal estate thereby 
appointed would not in default of such appointment pass to his or her heir customary heir, 

N 
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It may be observed hero in passing that this section of the Indian Suc- 
cession Act has not been applied to Hindus and others to whom the Hindu 
Wills Act is applicable. In fact, s. 3 of the last mentioned Act expressly 
provides that marriage shall not revoke a will or codicil to which that Act 
applies. 

Formerly, in England, the marriage of a testator did not revoke his will ; 
but, under certain circumstances, there was an implied revocation by marriage 
and the birth of issue. The Wills Act, however, enacted that evei’}’ will should 
be absolutely revoked by the marriage alone of the testator. But to revoke a 
will the marriage must be a marriage recognised by tlie law. For where the 
marriage is void, there is no revocation. Thus, where a testator, subject to the 
law of England, manned his deceased wife’s sister, it was held the ^yi\\ was 
not revoked.^ 

A will made by nfeme sole before marriage will not, it has been held, revive 
upon the death of the husband without a republicntion.® 

The Indian Succession Act is applicable to Jews, and in a case before Mi\ 
Justice Phear^ a will made by a Jew, subsequently to his lirst marriage but 
previously to a second marriage in the lifetime of his first wife, the second 
marriage, although in the lifetime of the first wife, being admittedly lawful, 
was held to have been revoked iiiulcr the Indian Succession Act by the second 
marriage. It appears to have been assumed in that case that the Indian Succes- 
sion Act was applicable to the particular will, which was dated the 23rd No- 
vember 1856, whereas under s. 331 of the Act, its provisions do not apply to any 
will made betee the 1st of Januaiy 186G.* 

A will made by an unmarried man in contemplation of mamago being re- 
voked by the marriage, evidence not amounting to proof of republication cannot be 
received to show that the testator meant his will to stand good, notwithstanding 
the marriage.^ 

The reason for tlio exception in section 56 of tlio Indian Succession Act, 
appears to be, that tlie revocation by marriage of a will made in exorcise of a 
power of appointment would not operate to tlio benefit of the family of the 
testator, but to the benefit of those who would bo entitled in default of appoint- 
ment.® Even where, in the event of certain contingencies happening, the 

executor or administrator or tl.e person entitled ns his or her next of kin under the Statute 
of Distributions.) 

* Mette V. Meite, 1 Sw. and Tr., 41 

* Long V. Aldred, 3 Add., 48 ; Williams on Exocntors, 63. 

® Gabriel v. Mordalcai, I. L. R., 1 Cal., 148. Soo supra p. 11. 

* Sec tho note at page 148, I. L. R., 1 Cal., 14R. 

‘ Manton y. Doe d. fo*. 8 Ad. and E.. 14 ; /„ the goods of Cadyieo/.I, 1 Sw. and Tr.. 34. 

® See In the goods of Piteroy^ 1 Sw. and Tr., 133. 
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property appointed would not, in default of appointment, pass to the persons 
who would have taken in the case of intestacy, it was held that a will made in 
exercise of a power of appointment Avas not revoked by a subsequent marriage.^ 
In that case, the persons who would have taken would have done so, not as 
upon an intestacy under the Statute of Distributions, but under a settlement, 
^/^here, hoAvever, under a settlement, freehold estates in default of appointment 
Avould have passed to the heir of the testatrix, it was held that the will was 
rcvoked.i^ Where by the will of A a power was given to B, under certain circum- 
stances, to dispose by will of property, and, in default of her appointment, the 
property Avas to devolve on the person or persons who at her decease should 
be her next of kin, and B, in pursuance of that power, executed a will in favour 
of a person whom she aftex'wards married but Avho died in her lifetime, it was 
held that the personal estate appointed by the Avill of B would not in default 
of appointment have passed to the person entitled as her next of kin under 

the Statute of Distributions, and consequently that her Avill was not revoked 
by her subsequent marnage.^ 

By section 19 of the English Wills Act, it is enacted that no will shall be 
revoked by any presumption of an intention on the ground of an alteration in the 
circumstances, and s. 20 of the same Act enacts that “ no will or codicil or any 
part thereof shall be revoked otherwise than aforesaid or by another will or codicil 
executed in manner hereinbefore required, or by some Avriting declaring an 
intention to revoke the same, and executed in the same manner in which a will 
is hereinbefore required to be executed, or by the burning, tearing or otherwise 
destroying the same by the testator, or by some person in his presence and by 
his direction, with the intention of revoking the same.” Section 57,® of the Indian 
Succession Act follows s. 20, and seems wide enough to include the provisions en- 
acted by s. 19 of the English Act. It proAudes that “ no unprivileged Avill or 
codicil, nor any part thereof, shall be revoked otherwise than by marriage, or by 
another will or codicil, or by some Avriting declaring an intention to revoke the 
same, and executed in the manner in which an unpriAuleged Avill is hereinbefore 
required to be executed, or by the burning, tearing, or otherwise destroying the 

same by the testator, or by some person in his presence and by his direction, 
Avith the intention of revoking the same.”® 

* In the goods of Fenwicky L. E., 1 P. and D., 319. 

=* Vaughan v. Vanderstegeuy 2 Drew., 165, see p. 168. Intestate and Testamentary Succes- 
sion, p. 67. 

® In the goods ofifcVicar, L. K., 1 P. and D., 671. 

* This section applies to Hindus, etc., subject to s. 3 of the Hindu Wills Act, which pro- 
vides that marriage Avill not revoke a will or codicil. 

* The following illustrations are given to the section : 

(o). A has made an unprivileged will ; afterwards A makes another unprivileged will 
which purports to revoke the first. This is a revocation. 
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Undei’ the Statute of Frauds, a will of realty could only be revoked 
by a subsequent will or codicil signed by the testatrix in the presence of three 
or four witnesses (s. 6) ; while wills of personalty could not be revoked by 
mere parol, but might have been revoked by a writing read to and allowed by 
the testator and proved to be so by three witnesses at least (s. 22). ^ 
Under this Act, as under the English Wills Act, a revoking will or codicil 
must be executed in the same manner as any other will or codicil. It vnW bo 
observed that a distinction has been drawn between a ‘ will or codicil ’ and ‘ some 
writing.’ Thus, where at the foot of his will the deceased wrote a memorandum 
to the effect that ‘ this will was cancelled this day,’ and he duly executed the 
memorandum in the presence of two witnesses, it was held, that the memorandum 
was not a will or codicil but only a “writing” which could not be admitted to pro- 
bate.^ Where a testator had obliterated the whole of a codicil including his sig- 
nature by tliick black marks, and, at the foot of it, had UTitten the words, signed 
by herself and attested by witnesses : “ we are witnesses of the erasure of the 
above” it was held tliat the codicil was revoked, the words mentioned amounting, 
if not in the letter, at least in the spirit of the Statute to a “ writing declaring 
an intention to revoke.” In another case, in the attestation clause of a third 
codicil it was stated by mistake that the first codicil was cancelled. It was 
held that the attestation clause formed no part of the will, and that, therefoi'e, 
the first codicil was not revoked.^ But where the testator, in a letter addressed 
to his brother, which was signed by him in tlie presence of two witnesses, dii-ected 
his brother to obtain his will and burn it without reading it, it was held, 
that the letter was a writing duly executed, declaring an intention to revoke 

the will ; and administration with the letter only annexed was gi*anted to the 
uext-of-kin of the deceased.^ 

The rule appears to be that a * writing’ by which a testator merely I'cvokes 
a prior disposition will not be admitted to probate^ unless it is of a tcstamentai*y 
chai’acter.® All questions of revocation arc questions to some decree of intention, 
for every act of revocation is said to be equivocal and, if the act done, 


(6), A has made au unprivileged will. Afterwards A, being outitlod to make a privilogod 

will, makes a privileged will, which purports to revoke his unprivileged will. This is a rovo- 
catioQ. 

* See E3} parte Earl of Ilchester, 7 Vos., 3-18. 

^ In the goods of Fraser, L. R., 2 P. and D., 40; see also In the goods of Hicks, L. R., 1 P. 
and D,, 682. lutoatato and Testamentary Succession, p. 68. 

® In the goods of Atkinson, L. R., 8 P. Div., 165. 

^ In the goods of Durance, L. R., 2 P. and D., -106. 

* In the goods of Fraser, L. R., 2 P. and D.. -lO. 

In the goods of Durance, h. R., 2 P. and D., '106. 

’ Smith V. Cunningham, 1 Add., 455 ; per Siu J. Nicholl. 
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though in itself sufficient to revoke a testamentary instrument, can be shown 
to have been done for a purpose other than to revoke the instrument, it will not 
operate as a revocation. No act by which a testator may destroy or mutilate 
a testamentary instrument operates as a revocation, unless it is done anivio 
revocandL^ But any act of cancellation or destimction is primd facie done animo 
cancellandi.^ In all cases evidence as to the intention to revoke must be clear.^ 
There is a presumption that a will, which was in the testator’s custody until 
his death and cOuld not then be found, was destroyed by the testator with the 
intention of revoking it, and this presumption must, it was held, prevail unless 
it is rebutted by clear and satisfactory evidence.* 

A revocation made which the testator is of unsound mind is ineffectual.^ In 
Brunt V. Brunt, a testator, duiung an attack of delirium tremens, tore up his ^vill. 
The pieces were preserved, and, on his recovering, he was informed of what he 
had done, and answered that he must have been mad when he did the act, and 
that he would make a fresh will, and it was held that the will had not been 
revoked. Where a will was destroyed by the testator on the assumption 
that he had substituted another for it, which was not duly executed, it was held 
on the evidence that he meant only to destroy the first will on substituting 
another for it and the first will was admitted to probate.7 Where a testator 
destroyed his will under an erroneous supposition that it had been revoked, it 
Avas held that the destruction did not operate as a revocation and a di^aft of 
the will so destroyed was admitted to probate.^ So if a testator destroys his 
will under a false impression that it is invalid® there is no revocation. Where an 
executor altered the will by the dmection of the testator, who approved of it in 
its altered state and then cancelled it only in order that another might be drawn 
up, and the preparation of another wH ivas prevented by the death of the 
testator, the Avill was held not to have been revoked and probate was granted 
of It m Its original state, the cancellation being considered conditional. 

In general, the revocation of a Avill under an erroneous assumption of facts 


* Powell V. Powell, L. U., 1 p. and D. 212. 

“ Piclcards v. Mmnford, 2 Phill., p. 24 ; per Sir J. Nicuoll. 

• Mhs V. Bartrum, 25 Beav., 187 ; CZeo&ary v. Beckett, 14 Beav., 583 ; 

h. R., 1 P. and D., 281. 


Eckerdcy v. Platt, 


♦ Eckersley v. Platt, L. R., 1 P. and D., 281. 

® Scruhy v. Fordham, 1 Add., 74. 

® L. R., 3 P. and D., 37. 

’ Scott V. Scott, 1 Sw. and Tr., 258. 

® Clarkson v. Clarkson, 2 Sw. and Tr., 497 : In the goods of Thornton, 3 Cnrfc., 913. 

* GilesY. Warren, L. R., 2 P, and D., 401. 

Jn the goods of Applebee, 1 Hagg., 143 ; see Powell v. Poioell, h. R., 1 P. and D., 209 ; 
Jn the goods of Weston, L. R.. 1 P. and D., 633 ; Ex parte {Earl of) Ilchester, 7 Ves., 372. 
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^vill be inoperative, if the mistake appears on the face of the instrument.^ In 
Campbell v. French, the testator gave legacies to the grandchildi’en of his sister, 
and afterwards revoked the legacies on the ground that the legatees were dead. 
It having been proved that the legatees were not dead, it was held that the lega- 
cies were not revoked. But a revocation of a will by codicil will be complete 
although the codicil will not in law have the effect the testator intended.* 
In a case where a testatrix devised lands to L for life, remainder to his fii*st and 
other sons and daughters successively in tail, and L died leaving one son and one 
posthumous daughter, the son having died, the testatrix being ignorant of the exis- 
tence of the daughter, made a codicil reciting the death of L without leaving 
issue and devising the land to H in the same manner as she had before done to 
L. It was held that the codicil must be construed as a conditional revocation 
only, and was inoperative as against the daughter of L, although the testati’ix 
after making the codicil and two years before her death liad become acquainted 
with her existence.^ Where a testator erased his signature with an avowed 
intention of writing it in a better style, and, therefore, wrote it again but not in 
the presence of the attesting witnesses, it was held, that the instrument was 
entitled to probate, the original signature being considered as restored. The 

principle acted upon being that in making the erasure there was no intention 
to revoke the will. 

A will is not revoked by mere abandonment. There must be some unequi- 
vocal act of cancellation or obliteration by tlic testator himself, or by some othoi' 
person in his presence and by liis direction.'^ 

Where on the death of the deceased a will was found, the signature to which 
had been cut out but gummed ou to its former place, the will having been in the 
custody of the deceased up to the time of his death, declarations by the deceased 
of an intention to benefit his wife by will made subsequent to the date of the 
will were proved. No other will was fortlicoming and it was held that the pre- 
sumption was that the deceased cut out the signature animo revocandi and that 
the gumming of the signature on its original ])laee did not revive the >vill.^ 
That case was based ou the doctrine, applicable in cases whore the will has 
always remained in the custody of the testator, that in the absence of evidence 

to the contrary any mutilation or cancellation was done by tlio testator himself 
and done animo revocandi.^ 

In cases where the act of destruction is done with tho sole intention of set- 

Camphtll V. French, 3 Vos., 321 ; eeo Crosthxvaite v. Dean, L. R., 6 Eq., 245. 

• Quinn v. Buller, L. R., 6 Eq., 225. 

• Doe d. Evans v. Evans, 10 Ad. and E., 228. 

^ Andrew v. Motleij, 12 0. B., N. S., 614. 

• Bell V. Folhergill, L. 11., 2 P. and D., 148. 

• Jbid ; Davies v. Drti'icJ, Loo,, 445 ; Lanxhell v. Lamhell, 3 Hngg., 668. 
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ting up and establishing some other testamentary paper, the animus revoeandi 
has only a conditional existence, the condition being the validity of the paper 
mtended to be substituted. In such cases where the intention is to set up a later 
will, as we have seen, there will be no revocation if that will be not valid. i 
And it has now been held that there is no revocation where the intention is to 
set up a previously executed instrument which cannot be set up. In other words 
a revocation made with the intention of reviving some other disposition will 
only take effect if that other disposition is effectually revived.* The revocation 
and the substitution must be so connected that it can be said that the substitu- 
tion of an effectual disposition was the condition of the revocation of the original 
will.3 In Ex parte Earl of llchester* Lord Alvanley said, that the rule to be 
gathered from the cases was, that, where it was evident that the testator, though 
using the means of revocation, could not intend it for any other purpose thau °to 
give effect to another disposition, though if it had been a mere revocation it would 
-have had effect, yet the object being only to make way for another disposition, 
if the instrument cannot have that effect, it will not be a revocation. It makes 
-no difference that the latter will is in favoui- of another person.^ This doctrine 
-is what is called the doctrine of dependent relative revocation. It applied 
only, it was at one time thought, where a testamentary instrument was 
•destroyed on the supposition that a subsequently executed will was valid, so 
•that a will cancelled on the supposition that an earlier will was thereby revived 
would not on failure of that condition be revived*^ 

6 s discussed at length in the case of Powell v. Powell, where a 
testator who had made a will on the 3rd March 1862, and a second will 
revoking the fii’st on the 29th March 1864, destroyed, in 1865, the will 
‘of 1864, his object in destroying the will being to set up the will of 18627 
There Lord Penzance, who dealt with the case of Bickenson v. Swatman, said : 
“This doctrine is based on the principle that all acts by which a testator 
nay physically destroy or mutilate a testamentary instrument are in their 
‘nature equivocal. They may be the result of accident or, if intentional, of 
■various intentions. It is therefore necessary in each case to study the act 


Powill V. Ptywell, L. R., 1 P. and D., 209; se© In the goods of Weston, L, R IP 
and'L., 633. 

* Onions V. Tyrer, 1 P. Wns., 345; Ex parte Ilchester, 7 Yea., Z4t8, 372 ; Lord Thynne v. 
Stanhope, 1 Add., 52. 

• In the goods of Hutcheson, L. J., 32 Prob., 202. 

♦ 7 Ves., 372. 

‘ Ibid ; Dancer v. Crabh, L. R,, 3 P. and D., 98. See also In the goods of Fleetwood h E 
15 Chan. Div., 594, 608-9. ' ' ' 

® Dickinson v. Swatman, 30 L. J., P. and M., 84. 


* L. B., 1 P. and D., 209, p. 212. 
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done by tlie light of tlie circumstances under which it occulted, and the declara- 
tions of the testator with whicli it may have been accompanied. For unless it be 
done aninw recorandi there is no revocation. What then, if the act of destruction 
be done witli the sole intention of setting up and establishing some other testa- 
mentary paper for which the destruction of the paper in question was only de- 
signed to make way ? It is clear that in such a case the animus revocandi has only a 
conditional existence, the condition being the validity of the paper intended to 
be sul)stit.uted,aTKl such lias been the course of decision in the various cases 
.juotod in argument. But then it is .said that this method of reasoning has 
only liitiierto been applied to case.s in which the destruction of the script has 
accompanied the execution intended in substitution ; and that no decided case 
can be found in which the instrument intended to be established has been a 
long pi-oviously executed paper. But I fail to perceive a distinction in principle 
between tlie two cases. For what does it matter wlicther a testator were to say 
* T tear this will of 18G0, because I have this day, (1st of January 1861) exe- 
cuted anotlier designed to replace it ’? or ‘ I tear this will of 1860 because I 
desire and expect tliat the effect of my .so doing will be to set up my will of 
1840 In either ease the revocatory act is based on a condition which the 
testator imagines is fulfilled. In both cases the act is referable, not to any 
abstracf intention to revoke but to an intention to validate another paper, and, 
as in neither case is the sole condition upon which revocation was intended fuU 
filled, in neitlier is the animus revocandi present.” 

Where the names of the attesting witnesses had been cut out by the testa- 
tor, who gave as his reason that he intended to alter his or make a new one, 
and they were afterwards replaced on the same day, the testator saying the will 
would do for the present, probate was granted, the cancellation being held to 
liave been for the purpose of making a frc.sh will.^ But if a testator mei'ely 
intending to make a new will revoke a will already made, although no new will 
be executed, the revocation is complete,* for, as it was said in Powell v. Powelly^ 
in order that the doctrine of dependent relative revocation may apply, the act 
of destruction must bo referable wboll}^ and solely to the intention of setting 
up some other testamentary paper. Thus in the goods of where the 

testafor destroyed a Avill without stating at the time her intention in doing 
so. and subsequently on the same day said that she had dosti'oyod the will with 
the intention that a former will should take effect, the Court refused under 
the circumstances to grant probate of the draft of the will so destix)yed. The 


* In the ijoodit of FjcIps, 2 Sw. and Tr., GOO 5 32 L. J., Prob., 4. 

^ V. Tt/ieu, 1 Johns., 530. 

■ L. R., 1 P. and D., 200. 

♦ h. R., 1 P. and D., G33. 
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main distinction between this case and that of Poivell v. Powell was that in 
the latter there was distinct and undoubted evidence that at the very moment 
the deceased desti’oyed his last will, he stated that he did so, in order that 
the earlier will should prevail, whereas in the other case the supposed declara- 
tions of the testator were not made at the time. 

The result is that where the act of cancellation or destruction is connected 
with the making of another will, so as fairly to raise the inference that the 
testator meant the revocation of the old to depend upon the efficacy of the new 
disposition, such >\dll be the legal effect of tlie transaction ; and therefore, if 
the will intended to be substituted is inoperative from defect of attestation or 
any other cause, the revocation fails also, and the original will remains in force. ^ 
In the case of Dancer v. Crahh, the testator having the will in her hand 
dictated certain alterations, which she desii*ed to be made in the fii’st part of 
it, to a friend, who wrote them doAvn. Feeling unwell she desired her friend to 
stop there, and then tore off and burnt so much of licr will as had been covered 
by the memorandum 'written at her dictation. This memorandum together with 
the rest of the -will, which contained the residuary clause, and the signatures 
of the testati’ix and witnesses and the attestation clause intact, was placed in 
a desk by the testatrix and locked up, and she believed when she did so, that 
these papers constituted a new will, and were not merely instructions for a new 
will. The case was treated as one of dependent relative revocation, a revocation 
dependent on the papers locked up constituting a new will, and probate was 
granted of the original will as contained in the portion which remained, and the 
draft of the portion which was destroyed. In another case, where the testator 
having executed a will and codicil signed a second codicil, in which he expressed 
a desire to cancel his will, and that a document, which he described as a -will of 
earlier date, and the first and second codicils should together stand as his last will 
and testament, it appeared that the only document executed at the earlier 
date was a deed of settlement, which was not of a testamentary character. It 
was held that the revocation was absolute and not dependent on the incor- 
poration of the settlement in the papers admitted to probate. ^ 

The principle of dependent i^elative revocation applies to the case where a 
testator has so entirely erased a name of a legatee that it is no longer apparent, 
and has substituted another name for it, and the Coui't will receive evidence to 
show what the original name was, and restore it to the will, if satisfied that 
the testator only revoked the first bequest on the supposition that he had effec- 
tually substituted a new legatee.^ The doctrine, however, of dependent relative 

’ Dancer v. Crdbhy L. R., 3 P. and D., 98, 

* In the goods of Gentrtjy L. R., 3 P. and D., 80. 

® In the goods of McCabe, L. R., 3 P. and D., 9i ; Brooke v. Kent, 3 Moo., P. C., 334 j In 
the goods of Karris, 1 Sw, and Tr., 536 j In the goods of Parr, 29 L. J., (P. M. and A.) 70. 
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I’c vocation will not ansc whci’c the uanie of a Icp^atce is obliterated and tbat of 
aiiotJier person substituted after the execution of the will, if there is no evidence 
of intention showing that the obliteration of the first name would not have been 
made unless the testator believed he could validly substitute the name of the 
other persoud The pnncii)le is held to apply in cases Avhere the amount of a 
bcfiucst has been obliterated after the execution of the will and a different 
aiuoiiut has been intcrlineated or written over. The substituted bequest being 
a niillity, as not having been made in conformity with the Statute, the original 
bequest takes effect,’^ if it can be shown by evidence, what the oiiginal bequest 
v.asd T1h‘ ]n'inci])le also applies in cases where the name of the executor is 
enised and tliat of auotlier person inserted as executor, without due re-execution 
of tlie wind hut not where there is a mere erasure of a legacy Avithout the 
substitution of auotherd 

It rc(jnires some nicety to distinguish between those cases where perfect 
erasure is fatal, and those whci'o the erasure may be treated as an erasure for the 
purposes of substitution. In In fhc goods of Ilorsford,^ where the testator pasted 
over a whole legacy a piece of pajier, on which, at some time, about Avbich the 
witnesses could give no information, he bad Avrif ten a new bequest, the Court 
refused to oider the upper paper to be remoA'cd, and directed the probate to issue 
in blank as to that legacy, but in respect of another legacy, the amount of which 
only Avas covered up, the name of the legatee being left untouched, the Court 
treated it as a case coming under the principle of dependent I'clativo rcA'ocation. 

In all cases of revocation the intention of the testator may bo pi'oved by 
evidence. The onus is upon those who oppose the Avill to proA'e that the can- 
cellation Avas the act of tlic tc.stator.^ But where a Avill has remained Avith the 
testator and cannot he found, it is presumed that it was destrayed by the 
testator, aninio revocctudi,^ unless the testator Avere insane at the time of his 
death, ^ for in that case it must be shown that the Avill Avas rcA’oked, Avhcu the 
testator was in a sound state of mind. The jn’csumptioii of roA'oeatiou maA', in 
all cases, be rebutted by evidence of the declarations of the deceascd.t‘> 

‘ Soo Quinn V. Butler, L. R.. G Eq., 225 ; Tupperr. Tnpper, 1 K. and J., C65 j JVeriH v. 
Boddam, 28 Beav., 55t ; v. Tnjcr, 1 l\ Wins., 343. 

» Brooke v. Kent, 3 Moo., P. C., 331-. Sco Bocke v. James, 11 M. and W., 901 ; Soar v. 
Duhnan, 3 Curt., 121. 

In the i,onds of Horsford, L. li., 3 P. and D.. 211 ; In tho goods of Ihhctson, 2 Curt. 337. 

In the goods of Parr, 29 L. J. P., 70; the goods of Harris, I Sw. and Tr., 53G. 

In the goods of Uorsford, L. l\., 3 P. and D., 211. 

« L. R., 3.P. nndD., 211. 

’ Uitchuigs y. Wood, 2 Mooro’s P. C., 355 ; soo Benson v. L. R., 2 P. and D., 173. 

® Eckerslcy v. Platt, L. R., 1 P. nnd T>„ 281. 

® Sprigge v. Sprigge, h, R., 1 P. and D., G03. 

JFhUchj Y, King, 17 0. B., N. S., 75G; Whanam v. Wharram, 3 Sw. nud Tr., 303. 
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Tlie mere fact of making a subsequent testamentary paper oven though it 
may pupport to be the last will does not -u^ork a total revocation of a prior one, 
unless the latter expressly, or in effect, revokes the former, or the t\YO be inca- 
pable of standing together.*- So that, if a subsequent testamentary paper is only 
partly inconsistent with one of an earlier date, the latter instrument is only re- 
voked as to those parts where it is inconsistent, and both papers are entitled to pro- 
bate.2 But when there is no express clause of revocation in a subsequent will the 
question is what was the disposition intended by the testator.^ If the subsequent 
will purports to be the only will of the testator, it may be a revocation of a prior 

will.^ 

In the case of HelUer v. Hellier,^ a testator made a will in 1864, appointing 
his wife sole executrix, and in 1877 he duly executed another will. The second 
will could not be found, and there was no evidence of its contents, except that 
after its execution, the testator said, “ I have made a vnll altering my affairs, 
and I have taken care of Ellen (his wife), and there will be something for Roby ” 
(his nephew), and, except a memorandum at the foot of an earlier will, as follows : 

“ This Avill is now useless, a new will having been made in 1877, upon my wife 
telling me she was sorry she had ever seen me.” The Court held that, in the 
absence of proof of an alteration of executrix, or of a revocatory clause, or dis- 
position wholly inconsistent with the first will, the will was not revoked. Butt, 
J., however, doubted whether , the memorandum was admissible in evidence to 
show an intention to revoke the first will. 

It is a maxim that no man can die with two testaments, yet any number 
of instruments, whatever be their respective dates, or in whatever form they 
may be, so as they be all clearly testamentary, may be admitted to probate as 
containing the last will of the deceased.*^ 

If property given to one person is given by a subsequent codicil to another, 
the gift to the former is of com^se revoked.? But where there are two incon- 
sistent wills of the same date, and neither can be proved to be the later executed, 
they are both void for uncertainty.^ Where there is no inconsistency, effect will 
be given in such a case to all the testamentary dispositions of the testator.^ 

* Lemage v. Goodhan, L. R., 1. P. and D., 57 ; see In the goods of Uoicard, 1 P. and D., 
636 j CiUto V. Gilbert, 9 Moore, P. C., 131. 

* Lemage v. Goodhan, L. R., 1 P. and D., 57. 

® Ibid. 

* Freeman v. Freeman, 5 DeG., M. and G. 710, •per Knight Brvce, V. C. 

® L. R., 9 P. Div., 237. 

^ Masterman v. Maberleij, 2 Hagg. 235. Lemage v. Goodhan, L. R., 1. and D., 57 ; In the 
goods of Buddy 3 Sw. and Tr., 196 ; In the goods of Griffith, L. R., 2 P. and D., 457 ; Xn the 
goods of Patchell, L. R., 3 P. and D., 153. 

’ Kermode v. MacDonald, 3 Cli., Apt., 585 j Hitchens v. Basset, 3 Mod., 206. 

® Phipps V. Lord Anglesey, 2 Atk., 57. 

® Plenty v. West, 6 C. B., 201 ; 1 Rob., Ecc., 2C4. See Cutfo v. Gilbert, 9 Moo. P. C., 131. 
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If it can i)c collected from the words of the testator iu a later instrument 
that it was his intention to dispose of his property in a manner different to that 
in which he disposed of it by an earlier document, the earlier document ^vill 
be revoked, and this, althougli iu some particulars the later M’ill does not com- 
pletely cover the whole subject matter of the carlierd Where the deceased 
executed a will in 1858, by which she disposed of the whole of her propex^ty, 
and in 1860 she executed another will, which commenced “ This is the last will 
and testament of me ” etc., and which varied and repeated vanous bequests 
given in the first will, appointed the same executors for England as in that 
document, but contained no residuary or revocatory clause, the Court held 
from tlic general tenor of the last will, that it was clear the testator did not 
intend the first will to remain in force and it was therefore revoked * 

Parol evidence may he given of the contents of a will which cannot he 
found, and if it be proved that such a will contained a clause revoking a fomer 
will before the Court, the will produced will be held to have been revoked.® 

It is a recognised pi-ineiplc that a codicil is not to he taken as revoking a 
former will or codicil further than is absolutely necessary to give effect to the 
purposes appearing on the codicil and so far as tliose purposes fail, the original 
gift prevails.'!' Thus, a specific bequest will he revoked by a subsequent bequest 
in a codicil of all personality, hut a general legacy charged on land will be 
unaffected.^ 


A general clause in a will revoking all former wills revokes a pnor testa- 
mentary appointment. This was licld by Jcsscl, M. R.,® and his decision was 
upheld by the Court of Appeal. In the case before him, a married woman 
having a general power of appointment by will over real estate executed a 


will appointing the estate. After the death of her husband, she made another 
will, revoking all former wills and containing a general devise and bequest 
of all lier real and personal estate. She afterwards made a third Avill also 
revoking all former wills and bequeathing her personal estate, but not devis- 
ing or appointing her real estate. Slie had no real estate except that sub- 
ject to her power of appointment. TIio Court held that tlie testamentary 
appointment under the first will was revoked by the second will, and the 
second will by tlic third, and that the real estate thcrofoie went in default 
of appointment. But; in several cases where a will was made in exemse of 


B., 201 ; 1 Rob., Ecc, 265 ; see v. La.r.oa, h 

Div. 98, p. 101, 'per IIannen, J. 

* Bempsoj V. Lau'son, L. R., 2 P. Div., 98. 

® ^Voo^l V. Wood, 1 P. and D., 309. 

♦ Doe V. Hicks, 2 M. and C. GOG ; Norman v. Kynaston, 30, P. and J ->9 

Kermmle v. ilacDonald, L. R,. 3 Ch. 585 , Sheddon v. Goodrich, 8 Vc., p. 601. 
Sotheron v. Denuif/, 20 Ch., D. 99. ^ 
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power of appointment, a subseqnent will, made in exercise of another powei’ of 
appointment and containing a danse revoking all former wills, was held not 
to operate as a revocation of the first willd In one of these cases, ^ a married 
woman exercised two powers of appointment in separate -wills executed at 
different times. The later ivill contained a general clause of revocation, and it 
was held that the general revocatory clause did not operate as a revocation of 
the prior Avill made under a power, because it did not refer either to the power 
or to the property, the subject of the power. In In the goods of Merrettf> and 
In the goods of Joys,^ it was held that, where a specific appointment was made 
by will under a power in a settlement to A and then there was an appointment 
by another will under a power in another settlement to B, and the second will 
contained a general revocatory clause, the second will did not revoke the first 
and that the first was entitled to probate, the second will being confined to the 
exercise of the power of appointment under the second settlement. The mere 
revocation of “ all former wills,*’ it was said, had no reference to the property, 
the subject of the power under the first settlement. According to these 
authorities, therefore, a general revocatory clause does not operate as a revoca- 
tion of a prior will made under a power, unless there is a special reference to 
it or some other evidence of an intention to revoke it. 

A codicil revoking a will does not necessarily revoke a prior codicil. ^ It 
is a mere question of construction. Where a testator, who has distinguished 
between his last will and a codicil to it, purports to revoke his last wdll 
only, not referring to any previous codicil, the revocation is not to be 
carried fui-ther than the necessity of the terms which he has used may require.^ 
When reference is made to the will as a particular instrument, as where it is 
referred to by date, or were the revoking codicil distinguishes the last will 
from intervening codicils, the latter are not revoked.7 

A mere attempt to tear or burn is not sufficient to revoke a testamentary 
instrument, though made with intent to revoke.^ ‘ Tearing or otherwise destroy- 
ing” includes cutting.9 But, cutting out a particular part of the -will is a 

^ In the goods of Meredith, 29 L. J., P. and M., 155 ; In the goods Merritt, 1 Sw, and Tr., 
112 ; In the goods of Joys, 4 Sw. and Tr., 214. 

* In the goods of Meredith, 29 L. J., P. and M., 155. 

® 1 Sw. and Tr., 112. 

^ 4 Sw. and Tr., 214. 

* Farter v. 8t. Catherine's Coll., L. R., 16 Eq, 19. 

® Bv/nny v. Bvmny, 3 Beav., 109 ; Fratt v. Pratt, 14 Sim., 129. 

’ Farrer v. 8t, Catherine's Coll., L. R., 16 Eq., 19. 

® Doe V. Karris, 6 A. and E., 209. 

® Kohls V. Knight, 1 Cnrfc., 768 ; Bell v. Fothergill, L. R. 2 P. and D., 148. 
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revocation of that part only.^ Where a ^y\\\ after execution had remained in the 
custody of the testatrix and was found after her death in her repositories 
witli her own signature and those of the attesting witnesses scratched out, as 
with a knife, Butt, J. held that tlie scratching out might be regarded as a 
lateral cutting out.® 

As the Act, we have seen, says, “no will or any part shall be revoked 

etc., except in the manner provided, it was obviously intended that part only of 
a will may be revoked by a. subsequent act, or by a subsequent will or codicil.* 
In the case of In the goods of Woodward,^ the first seven or eight lines had been 
cutout and the will was admitted to probate in its incomplete state. 

Although the cutting olf by the testator of the signatures of the testator 
and witnesses at the end of a will, or of the witnesses'^ is in general a total 
revocation, if done with intent to revoke, the mere crossing out of the 
testator’s signature or that of the testator and of the witnesses, there being 
no evidence on the point, is not a revocation.? But where a will consisted 
of several sheets, all of Avhich were signed, it was held that the destruction of 
the last signature revoked the whole will, the destruction of the signature being 
considered to have been done animo rcvocandi.^ If a will is found to have been 
in the custody of the testator up to the time of his death with the signature cut 
oil, the presumption, in the absence of evidence to the contrary, is that it was 
done ammo revocandi^^ even although the piece cut off may have been pre- 
served and gummed on to its former place. In a case Avbcrc the "testator cut 
from the will the portion of the document on which the name and address of 
the second attesting witness were wi ittcn, and the excised part was found 
with the will in the testator’s desk, the Court being satisfied that the name had 
not been removed animo revocaudl decreed probate of the instruincnt.^^ 


The words “otherwise destroying” in s. .">7 of tlie Indian Succession Act 


must be understood as intending some mode of destruction vjnsdem generis 


with 


* Christmas v. WhimjateSf 3 Sw. and Tr., 81 ; In the [loods of Woodward, L. R., 2 P. and 
D., 20G. 

“ In the goods of Morton, b. R., 12 P. D., 111. 

® Indian Sncccssion Act, s. 57. Tliig section applies to llindns, etc., under Act XXI 
of 1870. 


* Sec Clarl'e v. Hcripps, 2 Rob., 5(>3, 507. 

* L. R., 2 P. and D., 20(). 

® In the goods of Onlhni, 1 8\v. niul Tr., 23 ; Erau^ v, Eidtow. 31 L. J., p. nnd M., 128. 

’ Benson v. Benson, L. R., 2 W nnd b , 172 ; .Stephens y. Toprell, 2 Curt., 1G5 ; seo In the 
goods of Lewis, 1 Sw. and Tr., 31. 

In the goods of Otdlau, 1 Sw. nnd Tr., 23. 

® In the goods of Lewis, 1 Sw. and Tr.. 31 ; Belt v. I'olhergdf, h. R., 2 P. and D., 1-18. 

Belt V. Foliurgitl, h. R,. 2 P. and I)., 118. 

“ In the goods if Wheeler, T.) b. J., Prob., 20. 
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bui’uhig' or tearing and not a mere obliteration.^ Where a testator drawing a 
pen through the lines of various paHs of his Avill, vTote on the back of it, “ This 
is 1 evoked and threw it among a heap of waste papers in his sitting' room, it 
was held that the will was not revoked, the words “ or otherwise destroying” not 
being satisfied, as, whatever the testator intended, the will, which had being^ying 
about in the kitchen of his house, had not been actually injured.^ 

Where the testator, after executing a codicil at the foot of his will, cut off his 
signatui’e to the -will, it was held, upon proof that he thereby intended to revoke 
the codicil as well as the will, that the former was also revoked.^ 

We have already seen that in every case of alleged revocation it is a question 
of the intention of the testator, and that the whole will is not necessarihj revoked 
by the destruction of a part. To constitute a legal revocation otherwise than 
by mamage or by a duly executed instrument there must be, not only the 
manual operation of tearing, burning or destroying the will by other means, but 
also the animus. It is the animus which must govern the extent and measure 
of operation to be attributed to the act -and determine whether the act shall 
effect the revocation of the whole instrument or only part of some por- 
tion. If, therefore, a portion of a will not necessary to its validity is des- 
troyed the question of the testator’s intention at once arises. Thus in Glarlce v 
Scrips , where a testator executed a will in 1843, which remained in his custody 
until his death, when it was found in a mutilated state, torn and cut, but the 
signatures of the testator and of the attesting witnesses remained at the end of 
the -will, it was held, in the absence of extrinsic evidence from the peculiar 
manner in which the mutilations were effected, that there was no intention to 
revoke the whole will, but that the papers as altered were intended as a di^aft 

of a new will and in the event of his not making a new will to operate as a will. 
The testator died suddenly. 

If a cannot be found, and the Court is satisfied that a will was not 
existence at the time of the testator’s deat]i,5 the presumption in general 
arises that it was destroyed with intent to revoke.^ But this presumption of re- 
vocation may, of course, be rebutted by evidence of declarations of the deceased.^s 
Where it appears that a ^vill is merely lost, its contents, like those of any 


" Stephens v. Tapvell, 2 Cart., 458, per Sir H. Ienner. 

® Cheese v. Lovejoy, L. R., 2 P. Div., 251 ; Elms v. Elms, 1 Sw. & Tr., 155 ; Doe v Perhes 

3 B. & A., 489. 

* In the goods of Bleckley, L. R., 8 P. D. 169. 

* 2 Rob., 5G3. 

Finch V. Finch, L. R.. 1 P, and D., 371. 

® Eckersleij v. Platt, L, R,, 1 P, and D., 281. 

Whiielij V. King, 17 C. B. (N. S.), 756; Wkarram v. Wliarram, 3 Sw, and Tr., 303, 
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other lost instrument, may be proved by secondary evidence.^ The evidence 
of a single witness, althongli interested, whose veracity and competency are 
unimpeaclied, has been suthcicnt.2 Declarations, written or oral, made either 
before or after, are admissible as secondary evidence of the contents of a lost 
will.s The case of Sugden v. Lord Sf. Leonards OYcmilcd that of Quick y. Quick,* ** 
by which it was decided that the declarations of the testator after execution 
were not admissilile.^ Where the contents of a lost will are not completely 
prov'ed, probate will be granted to tlic extent to which they arc proved.^ 

It was held in England under the old law, and also under the Wills Act, 
that a revocation of a will was in general a revocation of a codicil,^ unless it 
was of such a character as to be completely independent of the will.^ But it is 
now settled by the later cases that a codicil can only be revoked in the manner 
indicated by the Wills Act, and is not revoked by the revocation of a will.® In 
the case, howev'er, of In the goods of Blecklvgf^ where the testator, who had 
executed a codicil at the foot of his will, cut off his signature to the will, it was 
held, upon proof that he meant to revoke both the wdll and codicil, that the 
latter was also revoked. 

The destruction of a will by a third person must be by the testator’s direc- 
tion and in his presence, and, accordingly, a testator cannot delegate his power 
of revoking his will by inserting in it a clause conferring on another authority to 
destroy it after his death. In a case where a codicil was burnt by order of tho 
testator, but not in his presence, it was held that it was not revoked and probate 
was granted of a draft copy.*^ 

It has been held in England that a will made for valuable consideration 
cannot be revoked in e<iuit.y.l* In llobinsou v. Ommaneg,'^^ it was contended that 


* Sngdcn v. Lord St. Leonards, L. K., 1 T. D., lo t ; Brown v. Brow?i, 8 E. and B., 876. 
2 Ibid. 

° Ibid. 


-» 3 Sw. and Tr., 442. 

* Intestate and testamentary Snccession, p. 03. 

® Sugden V. Lord St. Leonards, L. 11., 1 1'. Uiv. 154. 

’ Grimwood v. Coxrjt.s', 2 Sw. and Tr., 304. 

® In tbe fjoods of Oreij, L. R., 1 P. nnd D., 73. 

e In the goods of Saeage, L. R., 2 i\ and D., 78 ; In tho goods of Turner, ib., 403 ; Blaclc V. 
.Johling, h. R., 1 V. and 1)., 085 ; Sec Oacdinrr v. Courthopc, L. R., 12 P. D., 14. Intestate and 
Testamentary Snccession, p. 03. 

L. R., 8 P. D., 101). 

** Wills Act, s. 20; Indian Succession Act, s. 57. 

Stochvell V. Jtitherdon, 1 Rob., GOl ; per Siu U. Jenner Fust. 


>« In the goods of Dadds, Dca. and Sw., 290, cited in Williams on Executors, p. ‘43, 
” Lofis V. Mate, .3 Giff., 592 ; but see Catoii v. Caton, b. R., 2 11. L., 127. 

“ L. R., 21 Ch. D., 780. 
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a covenant not to revoke a will was against public policy as being in restraint 
of marriage, one of the modes of revocation being man’iage. It was considered 
however, that such a covenant was not necessarily against public policy, for the 
covenant expanded into its full meaning was a covenant not to burn the will and 
not to perform the other acts of revocation recognized by the statute, including a 
covenant not to marry, and the particular covenant being read distributively 
was held to be good, so far, at least, as it was not a covenant not to marry.^ 

As to obliterations, interlineations, alterations or erasui’es in wills, the English 
Wills Act, by s, 21, enacts that “ no obliteration, interlineation, or other alteration 
made in a will after the execution thereof shall be valid, or have any effect, 
except so far as the words or effect of the will before such alteration shall 
not be apparent, unless such alteration shall be executed in like manner as 
is hereinbefore required for the execution of the will ; but the will with such 
alteration as part thereof shall be deemed to be duly executed if the signatui’e 
of the testator and the subscription of the witnesses be made in the margin 
or on some other part of the will, opposite, or near to such alteration, or 
at the foot, or end of, or opposite to a memorandum referring to such altera- 
tion and written at the end, or some other part of the will.”** Section 58 
of the Indian Succession Act is modelled upon s. 21 of the English Wills 
Act. It provides that : “ no obliteration, interlineation, or other alteration 
made in any unprivileged mil after the execution thereof, shall have any effect, 
except so far as the words or meaning of the will shall have been thereby 
rendered illegible or undiscemible, unless such alteration shall be executed in 
like manner as hereinbefore is required for the execution of the will ; save that 
the will, as so altered, shall be deemed to be duly executed if the signature of 
the testator and the subscription of the witnesses be made in the margin or in 
some other part of the will opposite or near to such alteration, or at the foot 
or end of, or opposite to a memorandum referring to such alteration, and written 
at the end or some other part of the will.” Under the Indian Succession Act, 
therefore, as under the English Wills Act, obliterations or other alterations 
must be attested in the same manner as a will or codicil. Where, therefore, an 
alteration is made, but not duly attested, the original will, so far as it can be 
deciphered, is unaffected but parol evidence is not admissible to show what 
the oiuginal was, where it cannot be deciphered by means of magnifying glasses 
or otherwise.^ In the case Townley v. JVafson^^ the testatrix obliterated, animo 


* See Sheppard’s Touchstone, Preston’s Edition, Vol. II, p. 401. 

• * 1 Viet., c. 26, s. 21. 

* In the goods of Harris, 1 Sw. and Tr., 636. 

* Tovmley v. WatsoUf 3 Curt., 767 j In the goods of McCabe, L. R., 3 P. and D. 94. 

* 3 Curt., 767. 
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rfioc(n)(ii, several passage.s of her will, so that none of the parts of the will obli- 
terated could be distinguished upon the face of the Avill, and it Avas held that 
there was a complete reA’ocation as to the parts obliterated.^ 

The words not apparent” in the English Wills Act, Avere held to mean 
not apparent on the face of the instrument itself and not capable of being made 
appai’cnt by extrin.sic cA'idence.^ The Avording of that Act has been varied 
in the Indian Succcs.sion Act, but the meaning appears to have been pre- 
servf'd. 

Where a testator obliterates certain passages in his Avill so effectually that 
those pas.^iiges cannot be made out on the face of the instrument itself, there 
is a complete revocation so far as the obliteration is concerned and the Will Avill 
be admitted to probate as if the passages were blank.* Neither the English 
nor the Indian Statute, it Avill be observed. draAvs any distinction betAveen 
different modes of oblitei-atioii. So that, wlicre a testator pasted over a Avhole 
legacy a ])icce of i>aper u])on Avliich, at some time about which the Avitnesses 
could give no information, lie had written a iicav bequest, the Court refused 

to order the upper paper to be removed and directed probate to issue in blank 

as to that legacy.'^ It was nevei* the practice, cxce]>t in cases coming Avithin 
the princijdo ot dependent relatiA'e roA'oeation, Avlueh applies also in the case 
of oljlitci’at ion and interlineation,^ to atlojit any means of ascertaining AA'hat 
the AAoi’ds attempted to be ()l)literated Avoro, other than the mere inspection 
b^ glasses. Chemical agents have ncA'cr been resoi’tod to to remove any portion 
of the obscuring ink, and IIannen, J. expressed his opinion that it Avould be 
impioper to adopt such means. ^ If a testator has covered OA’cr the amount 

of a legacy oidy, leaving the legatee’s name untouched, the Court Avill consider 

it a ease Avlueh comes under the principle of dependent relative rcA'ocationT 
and will endeavour to discover tlie amount of the legacy originally bequea- 
thed by removing the upper papor.^ Where a testator after the execution 
of his will partly era.sed the word four and substituted the word jivt\ the 
alteration not being attested, the Court granted probate of the Avill as it 
originally stood, the word /mo- being snflieiently appai-cnt on the paper.^ 

There is a general presumption that where alterations ai'e made in pencil 

* Intostiito juul Tostnmontiiry Sucoossioii, p. lU. 

* Toiniiei/ V. 3 Curt., 7G1. 

» Tou;,le,j v. 3 Cart,., 7G1, 709 , Jn ,h, of Ibbston, 2 Curl., 337. 

* In the (foodt! nf llorsford, h. R., 3 P. niul D., 211. 

‘ In the (lood.-^ of McCabe, L. U., 3 P. aiul D., OT. 

” In the rjood.-< of Uor.-^fonl, L. R., 3 P. ami I)., 211, p. 215. 

’ Snpra p. 113. 

** In the ijomh of IIo>\<for(t, L. R.. 3 P. ami I)., 211. 

* In the ijvods of Beavitn, 2 Curl., 301*. 
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before execution, the will being ^vritten in ink, they are deliberative : where in 
ink, final and absolute.^ 

A will, notwithstanding that it contains blank spaces in the body of it,^ or 
a blank page,^ is entitled to probate. 

In the case of a will prepared with blanks left for the names of legatees, 
or for the amounts of the legacies, if the blanks are afterwards found to have 
been filled up there is a presumption in the absence of evidence to the contrary, 
that the blanks were filled up before execution, as the will is incomplete without 
them.^ In Birch v. Birch^ blanks left for legacies had been filled up, some in 
black ink and some in red ink. The "svill, which was in black ink, had been 
found after the death of the testator in an envelope which appeared to have been 
sealed, re-opened, and resealed, and one of the schedules had been signed and 
dated in red ink ^vith a date subsequent to that of the will. The Court pre- 
sumed that the blanks filled up in black ink had been so filled up before execution, 
and those in red ink after execution. The mere circumstances, however, of the 
amount of a legacy or the name of the legatee being inserted indifferent ink and in 
different handwriting, does not alone constitute an obliteration, interlineation, or 
other alteration within the meaning of the statute, nor does any presumption 
arise against a Avill being duly executed as it appears,® for the will might have 
been brought to the testator with blanks and then filled up, and in a different ink. 
The case, however, is different, where there is an erasure apparent on the face 
of the will and that erasure has been superinduced by other writing. In such 
a case there is an obliteration and something more which constitutes an alteration, 
and it is now settled that, where there is no direct evidence to show when 
alterations have been made, the jprimd facie presumption of law is that they 
were made after the execution of the will, 7 and such alterations are therefore 
inoperative, unless duly signed.® A marked distinction, it will be obseiwed, 
exists between mere interlineations and alterations. Interlineations are generally 
used merely for the pm'pose of completing an imperfect sentence, whereas an 
alteration is a change in the original disposition. If interlineations merely 
supply blanks in the sense, or are required to make a sentence intelligible and 

* ETat/jftes V. ifatofees, 1 Hagg., 321, Williams on Executors, 112: Oann v. Qregorxjf 3D. 
M. and G., 780. 

* Comely v. Gibbons, 1 Rob., 705 j In the goods of Krhy, 1 Rob., 709. 

® In the goods of Wotton, 3 P. and D., 159. 

* In the goods of Cadge ; L. R., 1 P. and D., 543 ; Birch v. Birch, 1 Rob., 675. 

* 1 Rob. 675. 

® Oreville v. Tylee, 7 Moore’s P. C., 320. 

’ Cooper y. Bockett, 4 Moore’s P. C., 419 ; Gann v. Gregory, 3 D. M. and G., 777 ; In the 
goods of James, 1 Sw. and Tr., 238 j Qi‘eville v. Tylee, 7 Moore’s P. C., 320, 

® In the goods of Harris, 1 Sw. and Tr., 536. 
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there is nntliing to show that the}' were not made at the same time as the rest 
of the will, the Court will treat them as having been made before execution.^ 

The presumption of law. that, alterations, where there is no direct evidence 
to show when they were made, were made after the execution of the will, 
may be rebutted by evidence showing that it was highly probable that the 
alterations were made before the execution.^ Thus, evidence may be given of 
declarations by the testator before he executed the will of his intention to 
provide for the person })cncfited by the alterations,^ or where the name of an 
executor appeared over an erasure^ to show that the alteration was made before 
execution.^ Whci’o, however, there are alterations made in a will, and there is 
a codicil which does not notice the alterations, the alterations are presumed to 
have been made after the codicil.*^ But where a codicil confirms alterations 
made in a will, tlie alterations, as tlicy exist at the time of the codicil, are 
rendered operative.'^ 

The mci-c fact that alterations in a will hear an earlier date than the Avill 
in the handwriting of the testator is not suflicient to show that such alterations 
were made before execution.^ 


At one time the rule in England was that declarations made before, but not 
after, the will was executed, were admissible.^ But in the event of loss, 
it is now settled by the Court of Appeal, in the recent case 6f Sugilen v. Lord St, 
Leonards , that declarations, written or oral, made by a testator, both before and 
after the cxcctiou of his will, are admi.ssiblc as secondary evidence of its contents. 
Hellish, L. J., however, dissented from the judgement of the Court as to declara- 
tions made after the execution of the will.*^ 

Statements, not merely with reference to the contents of a lost -will but 
■with reference to what pnpei-s constitute a will, arc admissible** there being, 
it was held, no distinction between the case, where the question is what formed 
part of the will, and the case, as in SHgdrn v. Lord St. Lconardsy^^ where the whole 


^ In thr riofiilH of Cad>je, L. R., 1 1'. juid T)., 

* Kciijn'in v. lu'iijwin, 7 Jur., 810. 

■ Quick y.Qnick, 3 Sw. nntl Tr., -112. 

* In the iioods of Sykc.% h. U., 3 l\ nnd D.. 20. 

* Soo Keen v. Keen, L. R., 3 P. nnd D., 105. 
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' In the (joods of Mills, 11 Jur., 1070. 

» In the goods of Adamson, h. R., 3 P. nnd D., 253. 

» Sco Doe V. Palmer, IG Q. B., 7l7 ; ,7ohnson v. Lyford, L. R., 3 P. nnd IX. 4G ; Dench v. 
Dench, L. R., 2 P. Div., GO. 

L. R., 1 P. D., 151. 
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will is lost. In a case wkere tkere was no evidence as to when certain trifling 
alterations and interlineations were made, save that of an expert, whose opinion 
was, that they were written at the same time as the rest, the will was admitted 
to probate with the alterations.^ 

Section 59 of the Indian Succession Act makes the following provision 
as to the revocation of privileged wills or codicils : “ A privileged ^vill or codicil 
may be revoked by the testator, by an unprivileged will or codicil, or by any 
act expressing an intention to revoke it, and accompanied with such formalities 
as would be sufficient to give validity to a privileged will, or by the burning, 
tearing, or otherwise destroying the same by the testator, or by some person in 
his presence and by his direction, with the intention of revoking the same. 
Explanation.— -In order to the revocation of a privileged will or codicil by 
an act accompanied with such formalities as would be sufficient to give validity 
to a privileged will it is not necessary that the testator should, at the time of 
doing that act, be in a situation which entitles him to make a privileged will ” 
The section, strange to say, has been extended generally to Hindus, etc., by 
section 2 of Act XXI of 1870, although sections 52 and 53, which give the right 
to make privileged wills, have not been so extended. 

A privileged will is also revoked by the marriage of the testator.^ 


Section 60 of the Indian succession Act, which corresponds with section 22 of 
the English Wills Act, with the addition of the words at the end “ by the will or 
codicil " enacts that : “ no unprivileged will or codicil, nor any part thereof which 
shall be in any manner revoked, shall be revived otherwise than by the re-execution 
thereof, or by a codicil executed in manner hereinbefore required, and showing 
an mtention to revive the same, and when any will or codicil, which shall be 
partly revoked and afterwards wholly revoked, shall be revived, such revival 
shall not extend to so much thereof as shall have been revoked befoi4 the revoca 
tion of the whole thereof, unless an intention to the contrary shall be shown 
by the will or codicil. An unprivileged will or codicil, therefore, cannot be re 
vived by implication.3 To satisfy the words ‘ show an intention to revive the 
same,’ the intention must appear on the face of the codicil, either by express words 
refernng to a will as revoked, and importing an intention to revive the same or 
by a disposition of the testator inconsistent with any other intention, or by some 


In the goods of Bindmarch, L. R„ 1 P. and D., 307 ; see In the goods of Cadge, L R 
1 P. and D., 673, sajwa, where from the nature of certain interlineations, and the 'iute- 1 
evidence famished by the instrument itself, the Court concluded that thev wer» 
before execution. 

• Indian Succession Act, s. 56. This section does not apply, under Act XXI of 1 8m i 

Hindus. to 

* See In the goods of Steele, 1 P. and D., 575. 
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other expression conveying to the mind of the Court, with reasonable certainty, 
the existence of the intention.^ Therefore, the tying (e. by a piece of tape) 
of a (Inly executed codicil of a later date to testamentary papers duly exe- 
cuted, but revoked, is no ground for inferring the ‘ intention to revive.’* ** So 
references in codicils to revoked wills by the dates liave been insufficient to revive 
them, there being no evidence on the face of such codicils to revive the wills 
referred to.^ 

It being necessary that the intention to revive should appear on the face of 
the instrument, parol evidence is not admissible to show an intention on the part 
of the testator to revive a first wdll by destroying the second.* In Major v. 
WilUarnft,^ a testatrix duly executed a will, and, subsequently thereto, two other 
wills, in both of which was contained a clause revoking all other wills, and she 
afterwards destroyed the two latter wills. It was held, that the first will was 
not thereh}' revived ; and parol evidence was not admitted to show an intention 
to revive it, So, parol evidence is not admissible to show that where a codicil 
expressly revives a will of a certain date, it was intended to revive a will of 
another datc.^ 

A mere reference in a codicil to a revoked will by its date is insufficient 
to revive it.^ A codicil, however, may incorporate a revoked will or any other 
document by a mere reference. In In the goo<h of a testator executed 

a will in 1866 and a codicil to it in May 1871, and, in November 1871, executed 
a will which revoked all testamentary papers. In 1872 he executed a paper 
which was headed : “ This is a codicil to the will of R dated l^lay 1866,” and 
which concluded with the appointment of the son as executor of the will 
and codicil, and the attestation clause commenced " codicil of the will of R dated 
May 1866 in the presence of etc.” The Court held that the only intention 
to be gathered from the words in the codicil was iliat the testator intended to 


revive the will of 1866, but not the codicil of U 
the testator made two wills, the latter 
sequently he made a codi(ul which he described 


ay 1871. In In the goods of 
revoking the former. Sub- 
as a “ codicil to the last will 


* In the gooih of Steele, L. R.. 1 P. and D.. 575. 

** Marsh v. Marsh, 1 Sw. and Tr , 528. 

* In the goods of Steele, L. li.. 2 P. and D., 575. 

* Major V. Williams, 3 CnrI... 132. 

* 3 Curt., 432. 

' Lord Walpolo v. Earl of CholmoMn, 7 T. R.. 13S ; T„ the good.< of Chapma,,, 1 Rob., 1 ; 
1 Jarni., 146. 

In the. goods oj Steele, L. R., 1 P. and ])., 675. Rnt se(‘ In the goods of Chapman, 1 Rob. 
1 : Pai/ne v. Trappes, 1 Rob.. 5S3. 

® L. R., 3 P. and I)., 35. 

^ L. R., 1 P. and D., 581. 
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of me, John May, of etc., and which bears date the 11th of January 1860 ” 
(the date of the former will which had been revoked) . It was held that the codicil 
did not revive the revoked will or revoke the second. In another case^ a codicil 
referred by date to a revoked will as the testator’s last will and testament, but, 
notmthstanding this distinct reference, it was plain from the contents of the 
codicil itself, which referred to certain bequests, that it was really referring to a 
later will. The court treated the case as one of mistaken description and 
granted probate of the later will with the codicil.* In In the goods of Stedman,^ 
the testator made a will on the 21st May 1877 disposing of his property 
among his SIX children, but by a subsequent will dated the 13th February 
1878, he disposed of all his property in a different manner among his six children, 
thereby revoking the first will by implication. Subsequently by the terms of a 
duly executed codicil he, by mistake, referred to the former will by date and also 
to Its provisions instead of to the later will. The Com-t held that the codicil by 

Its language revived the former will, and that as the later will was not revoked 
by the codicil all three documents must be admitted to probate.^ 

Where a testator by a codicil confirms his will, the will together with all 

previous codicils is taken to be confirmed.^ In CrosUe v. Macdowal^ the testator 

made a will and five codicils and a question rose as to the effect of the fifth 

codmi upon the fourth by which certain annuities had been given. The fifth 

codicil recited the making of the will and the date which it bore, substituted one 

executor in place of another, was silent as to all antecedent codicils and concluded 

by coding the testator’s said will. The Master of the Rolls held that the 

fourth codicil was not revoked by the fifth. A ratification of a will described 

by Its date is a ratification of the will as modified by the codicils and therefore 

does not revoke the codicils which were made between the date of the will and 
the confirming codicil.7 ^ 

The republication of a will is in effect the making of that will de novo- 

dLZ 7 by re.execution.8 I., the case of Dunn v 

■ti ’ appointing B, her nephew, an executor and 

de^d ®be being desirous to deliver the will and her 

deeds to B, for safe custody, in the presence of a witness, C was sent for, and in 

* In the goods of Wilson, L. R., 1 p. and D., 582. 

* In the goods of WUson, L. R., 1 P. and D., 582. 

L. R., 6 Ch. Div., 205. 

* See also In the goods of Dyke, L. R., 6 P. Div., 207 

‘ Green v. Tribe, L. R., 9 Ch. D., 231. 

® 4 Ves., 610. 

* hI " ® 4 Ve, 610 

Sohbs V. Kmght, 1 Curt., 768. ’ 

* L. R,, 1 p, and D,, 277, 
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liis presence she delivered the will and deeds to B. Before delivery she sub- 
scribed her name at the foot of the will, and C and B subscribed theii-s, the 
latter with the prefix ‘executor.’ A gave no reason for signing her name. It 
was held that this was not a re-execution, 

A will which has been destroyed by the testator, or by his dii’ections, aniwio 
revocandi^ cannot be revised by a codicil^ even, it seems, although the draft of the 
will may be in existence.^ The destruction of a second will itself revoking 
one of prior date will not have the effect of reinstating the first will should it 
be in existence at the time of the testator’s death.® 

Where a testator gave £100 to his executor, and by a subsequent codicil 
gave him £500 in substitution for the first gift, and then revoked the second 
gift, it was held, that the first gift was not set up again.^ So, if a will give a 
legacy wliich was revoked or satisfied at the time of the codicil, the latter has 
not the effect of giving a fresh legacy,® 

* Rogers V. Goodenoughy 2 Sw. and Tr., 342 — 351. 

^ Hall V. Tolcclovcy 2 Rob., 318. 

® In the goods of W. BroivHy 1 Sw. and Tr., 32. 

* Bo}dcolt V. Boulcofty 2 Drew., 25. 

® Powgs V. Hansj'ietd, 3 M. and C., 37G. 
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LECTUEE VI. 

INDIAN SUCCESSION ACT— CONSTRUCTION OF WILLS. 

Wills defined— Intention of testator to be gatbered from will — Court cannot make new will 
for testator— Words introduced into wills by mistake, etc.— Words of art and legal phrases- 
“ Heirs of body”— “All the rest”— Constmctiou of words to which law has attached par- 
ticular meaning— Canons of constrnotion in England— Enquiries to determine questions as 
to object or subject of will — Admissibility of evidence where description does not accu- 
rately apply— where particular description applies to known object— Person answering 
description will not take, if not known to testator— Ambiguity as to objects— Nicknames- 
Blanks— Equivocation-Two persons answering same description— Evidence where mean- 
ing is doubtful-where no one answers description fully -Evidence of what is parcel or not 
Voxcel-Falm denwnstratio non nocet— Failure of bequest where no property answers de- 

Bcription-Part of descriptionwhenrejected-Misnomer-Misdescription of Object-Bequest 

to certain number of children where there are others— Gift to reputed wife, as wife of A— 
Gifts to “ children ”-“ my wife ’’-wife of A-“ husband of A eldest son ”- 
“cousin ’’-Words omitted when supplied from Context-Transposition and change of 
words--Correction of clerical errors-Latent ambiguity-Effect of blanks-Meaning of 
clause to be collected from entire will-Codicil is part of will-Words when taken in 

Xrf residue-- Et cetra ’’-Words when taken in extended sense- 
Effects, worldly goods ” etc.-Interpretation of clause open to two constructions- 
No part of will to be rejected-Rejection of words-Interpretation of words repeated in 
different parts of wills-Intention to be effectuated as far as possible-IncLsistent 
clauses Uncertainty-Will speaks from testator’s death-interpretation of word “ now”- 
Powers of appointment how executed-Implied gift in default of appointment-implied 
gift arising from power-Bequests without words of limitation under Hindu Uw- 

. to t ° relationship or membership of class-Bequests 

etc relations “ family ” etc.-to “ representatives,” “ legal representatives,” 


A will according to tlie definition to be found in tbe Indian Succes.sion Act 
IS the legal declaration of the intentions of the testator with respect to his 
property which he desires to be carried into effect after his death. It is imma- 
terial in what language a will is wiutten, and it is not necessaiy, as we have seeni 
that a testator in making a will should use any technical words or terms of act but 

only that the wording shall be such that the intentions of the testator can be 
known therefrom.^ 


I 


s 

Act. 


See supra p. 73. 

Indian Succession Act, s. 61. This section applies to Hindus etc , under the Hindu Wills 
ihe rule is the same in England.— v. Coventry, 3 T. R.. 86. per Lord Kenyon 
Q 
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Thf iiiipei'fections, linwevei, of laiij^ua^^e arc such that it is often a matter of 
^'■rcaf (liHicnhy for Courts to determine wliat the intentions of the testator were, 
or wliat particular dispositions of Ids property lie meant to make. 

Tn Knydaiul, eei-tain fixed rules of eonstruetlon have long been established 
by the decisions of the Courts foi- tlic guidance of Courts of constniction in 
construing wills, and the x’ules formnlatcd and laid down by the Indian 
Succession Act are for tlie most part based upon the English rules. 

While the primary object in construing a will is to ascertain the intention 
of (he testato]’, it has been said that the fpxestion in expounding a will is not 
wliat the testator meant, but wliat is the meaning of his words. ^ The use of 
the expression, said Wcnsi.kvham:, that the intention of the testator 

is to ix“ the guide, nnaceompanied with the constant explanation that it is to bo 
sought in his words, and a rigorous attention to it, is apt to lead the mind 
insensibly to speculate upon wliat the testator may bo supposed to have intended 
to do, instead of strictly attending to the question, wldch is what that which 
ho has written means. The will must be expressed in writing and that writin 
only is to be considered.^ 

I'lie Court, it 1ms been frequently remarked, cannot make a will for the 
testator. It must construe flic will lie has made.® The proposition that the Coui’t 
must take the words of the will as it finds them has been carried so foi' that 
it was laid down, in a case, where it was alleged that the intentions of the 
testator had not been rightly expressed by the draftsman whom ho entrusted to 
prepare bis will, that there is no dilTerencc between the words which a testator 
him.self uses in drawing up bis own will and the words whieli are bond fde 
used liy one whom he has entrusted to draw up a will for him, and therefoi'O 
probate cannot be granted omitting words alleged to have been wrongly in- 
troduced by the draftsman, oven where it is alleged that, although the will 
might have been read over by or to the testator, the import of the words 
had not been intelligently appreciated by him. There are few wills in which' 
it miglit not be contended, even wliere the will was prepai*ed by tho testator 
himself, that the testator had not fully appreciated tlie words used in tho will, 
and to allow such a contention would be to open out a large field for litigation. 

If legal phrases or words of art are used, they are to be construed according 
to their technical sense, uiiles.s, upon tho whole will, it is plain, that the testator 
did not so intend and the Coiii't is bound to carry the will into effect, pi'ovided 


* IVigram, p. 7, 2iul Edn. 

^ Abbott V. M'uUllctouy 7 U. of L., 08, p. ll-t. 

* Robertson v. liroadbent, b. It., 8 U. L. G3. 

* Rhodes V. RJwdcSy b. R., 7 H. b., 11)2. 

* Per Louu Alvaxlev in Thcllnsson v. Woodjordy -1 Ves., 329. 
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it is consistent with, tlie rules of law and when a rule of law has affixed a 


certain determinate meaning to technical expressions, that meaning is to be given 

to them, unless the testator has, by his will, excluded, beyond all doubt, such 

construction.2 Accordingly, where legal phrases or technical words only have 

been used, the Court has no right or power to say that the testator did not 

understand the meaning of the words used, or to put a construction upon them 

different from that which has been long received or which is affixed to them by 

law. But if the testator uses other words ■which manifestly indicate Avhat his 

intention was and shoAvs to demonstration that he did not mean Avhat the technical 

Avords import in the sense which the laAv has imposed upon them, that intention 

must prevail, notwithstanding he has used such technical Avords in other parts of 

the Avill.s In Jeeson v. Wright,^ the rule is thus laid doAvn by Lord Redesdale : 

technical words shall have theii- legal effect, unless from subsequent inconsistent 

words it is very clear that the testator meant otherAAuse. Thus the Avords ‘ heirs 

of the body ’ will yield to a clear particular intent that the estate should be for 

life only, and that may be from the effect of superadded Avords or any expression 

shoAving the particular intent of the testator ; but that must be clearly intellig-i- 
ble and unequivocal. 

In Doe Y. Tofield,^ tlie ivords ‘ all my personal estates ’ were hold to pass real 
property, it being apparent on the will that the testator did not mean what is 
technically understood as personal estate ; and in Attree v. Attree,^ where a testa- 
trix, after a gift of her house and garden, which ivere leasehold, and several 
pecuniary legacies, dii-ected that ‘ all the rest ’ should be divided between certain 


persons named, it was held, that the words ‘ all the rest ’ included realty as well 
personalty. So, where a testator gave two legacies and then gave his slieep and 
all the rest, residue, moneys, chattels and all other his effects to be equally divided 
among his four brothers, whom he appointed his executors,it was held that all the 
freehold, as well as personal, estate passed under the words used.’ Malins, V. C. 
said : “ In the construction of wills it is the duty of the Court in the first jdaco 
to ascertain from the wnrds used by the testator what his meaning 'ivas and to 
give effect to that meaning, if words are to be found sufficient for the purpose 

* * * By Iliese w'ords ‘ I give all the rest, residue monej-, chattels and all other 

any effects’ I am of opinion that the testator meant to include everything he had 
in the world whether real property or personal property and to pass all the 


" Ihid. 

* Towns V. Wentworth, 11 Moore’s P. C., 513. 

® Per Duller, J., in Hodijson v. Ambrose. 1 Dougl., 311, 

* 2 Bligh, 56 and 57. Intestate and testamentary Succession in India pp. G8, 09. 

* 11 East, 21G. 

® L. R., 11 Eq., 280. 

’ L. R,, 8 Ch., Div, 561. 
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residue ol every kind soever not otlicnvisc disposed of.” The Pri\^ Council 
in dealing with a case between Hindus thus expressed the rule to be applied: 

‘ Pi'iinarily, the words of a will are to be considered, but the meaning to be 
attached to them may be affected by suiTOunding circumstances, among 
which is the law of the country in which the will is made and its dis- 
positions arc to be earned out. If that law has attached to paii^icnlar words 
a pai-ticular meaning, or to a particular disposition a particnlar effect, it must 
be assumed that the testator, in the disposition he has made, had regard to 
that meaning, or to that effect, unless the language of the will or the sur- 
rounding circumstances displace that assumption.’^ 

Besides the rules as to the ease of technical words, to which I have referred, 
the folio wing additional general nilcs of construction, most of which are 
reproduced witli greater or less modification in the Indian Succession Act are to 
l»e found in Justice Williams’ treatise on Executors, pp. 1085 — 1092, vizr . — 

1. Tlie construction of the Mill is to be made upon the entire instrument, 
and not merely uj)ou disjointed parts of it ; and consequently all its parts are 
to be construed M'ith reference to each other.* 

2. The Court is bound to give effect to every M'ord, of the M'ill M’ithout, 
change or rejection, provided an cff’ect can be given to it, not inconsistent with 
the general intent of the m IioIc M'ili taken together ;S but if two pai’ts of the 
will arc totally inconsistent, the latter shall prevail.-^ 

3. The M'ill must be most favoiunbly and benignly expounded to pui'sue, 
if possible, the intention of the testator.^ To effectuate the clear intention of 
the testator as apparent ui)on the whole will, M'ords and limitations may ho 
transposed, supplied, 7 or rejected, ^ but M ords in a M'ill are not to be rejected 
unless there cannot be any rational construction of the M'ords as they stund,^ 

4. Wiiorc words arc capable of a two-fold construction, the rule is, even 

in the ease of a deed, and much more in the ease of a will, to adopt such a 
construction as tends to make it good.^*^ 

' SorJeemonoj Dosscc v. Dcrtuhiimloo (J Moore's I. A. 52G. 

“ Williams on Executors, p. 1085 ; sco s. G9 of the Imliun Sucocssiou Act. 

“ Gn,;/ Y. ilinnctthorpe, 3 Vos., 105; Uall v. irmrcn. 9. H. of L.. .120; W illi...... on 

£jXCcuiors, 1088 ; sco s. 72 of tho luclinn Sncccssiou Act» 

• Constantine v. Constantine, G Vos., 102 ; soo s. 75 of tho Indian Sncccssiou Act. 

* Toucli. 431, 2 Black. Com., 381. 

' Green y. Hay, nan, 2 Chnn. Cn., 10; East Y. Cool-, 2 Vcs. Sen., 32. 

’ Ahhott V, MiihUclon, 7 H. of L., G8 ; soo Indian Succession Act s G1 

^ Boon V. Comfort!,, 2 Vos. Son., 27G ; Jesson v. Wri.jht, 2 Bli..h ’ 1 

» V. Eldo.n ; Wim;,;!; on Executors, 10S9, 

see ss* tiiul /‘I of tho liidiAu Succession Act 

i> ii. of L,, o32 ; Willliams ou Bxucutors. 10y2 • s 'Ti rvf i i- o 

VUVV 16 , , SCO s. / I 01 the Imliau Sncccssiou Act. 
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5. The intention of the testator is not to be set aside, because it cannot 
take effect to the full extent, but it is to work as far as it cand 

6. In the construction of a mil as to personalty made by a testator 
domiciled in a foi^ei^ country the lex domicilii must prevail, unless there is 
sufficient on the face of the mil to show a different intention.!* 

7. A will of personalty speaks from the time of the testator’s death.^ 

These rules have been fixed and settled by the authority of decided 

cases upon the construction of wills, yet ordinarily decided cases on the 
interpretation of words or phrases used in wills are not looked upon by Courts as 
affording much or reliable guidance in arriving at the construction to be put 
upon a particular will. To use the words of Lord Hatherly, “ very little 
assistance can be derived in the construction of mils from authorities. * * 

* The decided cases are landmarks to prevent any Court from assuming 
from a supposed intention, which may be apparent to the mind of one Judge 
and not so apparent to the mind of another, anything contrary to the settled 
.construction of the particular class of words, unless there is something in the 
particular will which necessarily requires it.^ 

Section 62 of the Indian Succession Act enacts that, “for the purpose 
of determining questions as to what person or what property is denoted 
by any words used in a will, a Court must inquire into every material 
fact relating to the persons who claim to be interested under such will, the 
property which is claimed as the subject of disposition, the circumstances 
of the testator and of his family, and into every fact, a knowledge of 
which may conduce to the right application of the words which the testator 
has used.”6 it embodies the result of the cases under the English law.^ 

* Per Bullee, J., in Thellusson v. TFoodfordy 4 Ves,, 325 j see s. 72 of the Indian Suc- 
cession Act. 

* Enohin v. Wylie, 10 H. L., 1 ; see 3. 5 of the Indian Succession Act, which applies on 
cases of testacy as well as of intestacy. 

* See 8. 77 of the Indian Succession Act. 

* Singleton v. Tomlinson, h. R., 6 Ap. Ca. 404, p, 423. 

* This section applies to Hindus, etc., under the Hindu Wills Act. The following 
illustrations are appended to the section, (a.) A, by his will, bequeaths lOOO rupees to his 
eldest son, or to his youngest grandchild, or to his cousin Mary. A Court may make inquiry 
nr order to ascertain to what person the description in the will applies. (6.) A, by his will, 
leaves to B ** his estate called Black Acre.” It may be necessary to take evidence in order 
to ascertain what is the subject-matter of the bequest, — that is to say, what estate of the 
testator’s is called Black Acre, (c.) A, by his will, leaves to B “the estate which he pur- 
chased of C.” It may be necessary to take evidence in order to ascertain what estate tho 
testator purchased of 0. 

® Williams on Executors, p. 1158 j see Innes v. Sayer, 3 Mac. and G., 606, 615 ; Feltham*s 
Trust, 1 K. and J., 528 j Bemascofii v. Atkinson, 10 Hare, 345 j Jeffries v. Michell, 20 Beav., 

15 i Waterparh v. Fennell, 7 H. of L., 650 ; Garner v. Garner, 29 Beav., 114 ; Webber v. Stanley, 

16 C. B., N. S., 698 j and Charter v. Charter, h. R., 7 H. L,, 364. 
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In tlie cnso of Charfcr v. Chnrfc)\^ it was held that evidence of the cir- 
cumstances, the habits and the state of the family of the testator, at the time ho 
made liis will, was admissible, so as to put the Court in the position of the 
testator, in order to ascertain the bearing and application of the language which 
he had used, and to ascertain Avhether there existed any person or thing to 
which the wliole description given in the will could, with sufficient certainty, 
be applied. But it was also held, in that case, that evidence of the declarations 
of the testator as to whom he intended to benefit, or supposed he had benefited 
could only be received where the description of the legatee, or of the thino- 
bequeathed, was cfiually applicable in all its parts to two persons or to two 
things. So, where a legacy was left by the testator to the children of his 
daughter by any husband other than Thomas Fisher, of B. street, Bath, and there 
was a Thomas Fisher of B. street, Bath, a married man, but there was also a 
Henry Tom Fisher, of B. street, Bath, his son, it was held, that although Thomas 
Fisher answered the description, and his son's name was not Thomas but 
Tom, parol evidence might be given to show which was intended.8 And, 
■\\herc there was a bequest to a charitable society under a description 
which did not accui-ately apply to any particular society and a claim was 
made by two societies, each more or less answering to the description, evidence 

was admitted to show which of the two societies the testator knew, and to which 
of them he had subscribed.^ 

If a pai-ticulai- description fully applies to an object known to tl.c testator, 
and to no other, there is no ambiguity, and evidence will not he admitted to 
show that there has been a mistake and that another object was meant. Thus, 
where a testator appointed as one of his cxeentor.s, Francis Courtenay ThorpJ 
of Hampton, and there was living; a youth of U years of age to whom the name 
and dc.scrii.tion fully applied, the Court refused to admit evidence to show that 
the testator intended the father of the youth who.se name was Francis Corbet 
Thorpe.* Where, however, there is a.i an.hignity, evidence will ho admitted, 
as wlmrc a testator apia.inted as executor his nephew A 15, and at the time of 
the execution of the will that there was living the .son of the brother of tho 
U'sUtor of that name, with whom, however, the testator was not on terms of 
intimacy, and there was also a person of the same name who was the nephew of 
the tc.stator.s wife, who had lived with him for many years and who latterly had 
managed liis business, tlie Court received evidence of the cireumstances in which 
the testator was placed at the fiiiic of the exoeulion of Iho will, and of the sense 

* L. K., 7 II. L., 3(J1- 

lnrc^yoln^rlouKsta^c.,h.n^^ Div.. 107 ; F.nw v. .S/. C<^thcnno\< CoU., L. R., 

10 Eq., ly. 

® In re lulvcrU Trusts, h. U., 7 Clum. 170. 

* /a the .joods of Pe l, h. It,, li 1>. l,„ .to ; ^oe Uolnu. v. Cu.U.u-e, ll> Vos., 27t). 


EVIDENCE IN CASE OF INACCURATE DESCRIPTION. 13*^ 

in which ho was accustomed to use the term nephew, in order to ascertain the 

person indicated,! for when a word is used in a will as part of the description of 

a person specified by name, and is applicable to persons so named in an 

ordinary and popular sense as well as in a strict and primary sense, an ambionity 
IS raised. ° 

Evidence will be admitted to explain a nickname* but not to fill up a blank s 

But It has been held that a description by initials is a sufficient description as 

where a legacy urns to given to Mrs. G., and evidence will be admitted to show 
■who -was intended.'^’ 

In cases of an imperfect description, as where a blank is left for tho 
Christian name, hus, “ to Price the son of Price,- or for the surname 
thus, to Percival of Brighton - tho Court will admit evidence of cir- 

cumstances under which the deceased made his will and of the persons about him 

in Older to satisfy itself who was meant hy the imperfect description. But 

to it^^°^ ° or to Lady 8 cannot have any efiect given 

A testator clearly cannot be taken to have meant to benefit a person of 
whose existence he was not aware, even if that person fully answers to tho 
descnption. In Boe. d. Thomas v. Ben, on, ^ there was a devise to “ Mary 
hzabeth and An^. the daughters of Mary Benyon.” At the date of the 
wiU Mary Benyon had two legitimate daughters, named Mary and Ann living- 
and an illegitimate daughter, named Elizabeth. This illegitimate dLi^chter 
^imed under the devise as one of the persons designated by the wiB and 
Mly answering the description. Extrinsic evidence, however was admitted 
to show that Mary Benyon, formerly had a legitimate daughter named Elizabeth 

led some years before the execution of the will, and that the testator 
did nM know either of her death or of the birth of the illegitimate daughter. 

is ^ legatee IS once accurately described in a will, and the same name 

IS again mentioned without any additional description or anything which can in 

ny way apply to any other person, evidence is not admissible to show that a 
fferent person was intended, but the will must be read as having reference to 

* Cfrant v. Grant, L. R., 2 P. and D,, 8. 

* -Beaumont v. Fell, 2 P. Wins., 141 ; Baylis v. Atty-General, 2 Atk., 239. 

* AhhoU V. Uassie, 3 Ves,, 148. 

* Price V. Page, 4 Ves., 680. 

« In the goods of De Rosaz, L. R., 2 P. Diy., 66 ; Fhillvps v. Barker 1 Sim. and G 587 
BayUs v. Atty. General, 2 Atk., 239. 

® Hmt V. Hort, 3 Bro., C. C., 311, 

® 12 Ad. and E., 431. 
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tlie same person who was before accnratclj desenbed,* as where a person who 
liad two ncices, the daughters of different persons, one named Laura W. and tho 
otlior, Laura F. T. W., gave a legacy to “ Laura W. the daughter of my brother 
J . II. AV.” and after certain other legacies, the residue to “ Laui’a W.” Cases, how- 
ever, of this kind are to be distinguished from that of Bennett v. Marshall^ in which 
there were two persons in the same degree of relationship to the testator one named 
William Marshall and the other William John Marshall. There it was decided 
that they were entitled both to be regarded as simply William Marshall and 
there was therefore .a latent ambiguity, to remove which evidence was admitted 
to show which William Marshall was meant. So, in Boe v. Allen, ^ where the devise 
was to John, the grandson of B, charged with legacies to his brothers and 
sisters, and there were two ginndsons of B, named John, one of whom had 
blethers and sisters, and the other had one brother and one sister, parol evidence 

was admitted in favour of the latter, the reference to the brothers and sisters 
being held to be no part of the description.* 

If .a testator has been in the habit of callin'^ persons or things by particular 
names, evidence of this will in general be admissible.^ If, however, words used 
have a meaning in ordinary language, and there is something to which they are 
appropriate, extrinsic evidence is not admissible to show that tho testator used 


the words in a sense peculiar to himself.® 

In Millard v. Bailey,'' there was a bequest of 33 shares in the E. Gas Co. 
amongst tho testator’s four children, followed by a bequest of “ the remaining 
shares ” to her godchild. The number of shares held by the testator was 74, of 
which 37 were original paid up shares of £25 each, and 37 new £25 sharcs,'on 
which £15 had been paid and which had been allotted to the original holders by 
way of bonus, a new share having been issued for each original share. Parol 
evidence was held not to be admissible for the purpose of showing that tho testa- 
tor was in tho habit of treating and intended to treat the shares as double shares, 
so as as to pass to her godchild, by the residuary gift, four double and not forty- 
one single shares. Wood, V. 0. said, “ However much one may rcgi-et tho 
result, I cannot treat the description of these shares as being of double 
and not of single shares. The authorities show that in particular countries 
there may bo particular denominations used for measures of land or other 
things of universal application in the district, and that parol evidence is 


’ Webber v. Corbett, L. R., IG Eq., 515 j Doe v. Wcsilaic, 1 IJ. and A., 57, 
» 2 K. and J., 710. 

“ 12 A. and E., 451. 

* See Doe V. WestlaJee, 4 B. and Aid., 57. 

® Lee V. Pain, 4 Bare, 251, 

® See Millard v. Baileij, L. R., 1 Eij., 378, 

’ L. R., 1 Eq., 378. 
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admissible for the purpose of explaining the custom of the district, or of 
the usage of the particular class of persons to whom the testator belonged. But, 
whereas, in this case, these new shares appeared on the register in different 
numbers from the original shares and one at least of the holders had dealt 
with them separately from his original shares, I cannot hold that there is any 
evidence admissible to shew that the shares were treated by all holders as 
double shares, I must take things as I find them, and I cannot allow parti- 
cular expres.sions, said to have been used by the testatrix, to prevail where 
they are not the general language universally applicable to the particular subject 
matter.”^ Where the meaning of a will is doubtful, the Court may assist 
its construction by evidence of the state of the testator’s property at the time 
when it was made, but where the words are plain, no such extrinsic aid can be 
resorted to to give them a different meaning.^ If no one fully answers the 
name or description of the legatee under the will, the Court will receive evidence 
in order to ascertain whether there exists any person to whom the name or de- 
scription can be reasonably and with sufficient accuracy applied.^ Thus, where 
a testator appointed William McC. of Canonbury, executor, and the only persons 
at all answering the description were Thomas McC. and William Abraham 
McC., extraneous evidence was received shewing that the only person of the 
name of McC., with whom the testator was acquainted, was Thomas McC., and 
he Avas thus identified as the person intended by the testator. 

If the thing which the testator intended to bequeath can be sufficiently 
identified from the description of it given in the will, but some parts of the 
description do not apply, such parts of the description shall be rejected as 
erroneous, and the bequest shall take effect.* Thus, if A bequeaths to B “ his 
marsh lands lying in L, and in the occupation of X ” and the testator had 
marsh lands lying in L, but had no marsh lands in the occupation of X, the 
words in the occupation of X ” Avill be rejected as erroneous, and the marsh 
lands of the testator lying in L will pass by the bequest, ^ or, if the testator 
bequeaths to A “ his zemindary of Rampore ” and he had an estate at Rampore, 
but it Avas a taluk, and not a zemindary, the taluk passes by his bequest.^ 

The proposition just illustrated, lays down the maxim, /a/sa demontratio no?i 
nocet, Avhich Avas applied Avhere there Avas a description consisting of separate parts, 

» L. E., 1 Eq., pp. 331—2. See Shore v. 9 Cl. and F., 558 ; Crosier/ v. Clare 

3 Sw., 320, n. ’ 

» Hensman v. Fryer, L. R., 3 Ch., 420 ; Paye v. Leapin-jwell, 18 Ves., 466. 

® In the goods of Brake, h. E., 6 P. Div., 217 ; Charter y. Charter, h. E., 7 E. and I A 364 
p. 377. 

^ Indian Succession Act, s. 63, which applies to Hindus, etc., under the Hindu Wills Act. 

* Ibid. Illustration, (a). 

® /6if7. Illustration, (b) Day v. Trig, 1 P. W., 286. 
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tlu‘ !i)>( f.r ivliic]! i.s cotnpk'tf and correct, and the second incomplete and 
mcorix'ctd The characteristic of cases within this maxim or rule, is that 
the description, so far as it is false, applies to no subject at all ; and so far as 
It i.s ti ne, applies to one only .2 Tims, if [iroperty is knorni by a paitieular 
name, as ‘ W liitc Acre,’ and is devised by that name, it will be sufficient, 
altlioncrh it may also be described as in tbo occupation of A and B, when in 

fact it is in that of A only.^ 

In Sawp.-tott V. Samp.9o)ty* under a devise of four messnapfcs, five were, upon 
the context, allowed to pass. There the testator had "iven his four leasehold 
houses in Laxtoii Place, He had only four leases of those houses, but in those 
four leases were included live houses in Laxtou Place, and it appeared on the 

face of the will fl.at two were comprised in one lease. The Court held that ho 
hiid mistaken the numhei' of leases for houses. 

As to the ]uoport\ the subject of tlie disposition, evidence is always admis- 
Kiblc to show what is ])niwl ami what is not. Thus whore the testator devised 
Ids liritoii Ferry estate with all manor.s, dx., and afterwards described it ns in 
(Ihinior-rnnshii-e, evidenee was held to be adniissihle to show that it compris- 
ed other lands in Brecon.'' So. evidence may bo given to show that after 
ac(|nirod lambs had been treated as additions to estates devised and, ns a general 
rule, all tacts relating to (lie .subject matter of a devise or bequest, snob ns 
that it was or was not in the iiossession of the testator, the mode of acquir- 

iiig it, the local situation and the distribution of the property may be cn- 
quired iiito.'^ 

Wliero there i.s property answering the de.scription given in the will only 
such property passes under the devise.’ Accordingly, a devise of all the testa- 
tor’.s land situate at G, in the oeeiipation of S, will not also include land situate 
at G, hut 111 the occupation of J.^ Jforcover, where a testator has devised all 
his lands at any partieiilar place, extrinsic evidence is not admissible for the 
purpose of .showing that he intended to pass other lands not situated at that 
particular jilace, cither by reason of such otlier lands having been enjoyed with 
the lands at the speeilied phieo for a leiigflieiied period of time, or of tiie testator 
having dealt with ti.em as one property, or of his having been in the habit of 

■ Sco iton-cll V. FUher, 4 Excli., 591 ; sco also West v. Law, lay, 11 U. L. C., 375. 

Seo W. bber v. Sfanloj, 10 C. H., {N. S.), p. 7u5. 

“ IVtrine V. Ouhl, I-Cro. Oar., M/. 

L. It., 8 Kq., 479. 

“ Doe V. Earl of Jcrseii, 3 13, and 0., 870, 

Castle V. Fox, L. U., 11 Eq., 5-12. 

’ Due ,1. TenJeman v. 4 li. „ml A.h, 771. Sco Imllnii Sncocssioii Act, s. 02, which 

npiihca to Iliiidas, etc., niidor the Hiiulu Wills Act.— Sco Act X.XI of 1S70, s. G. 

Webber v. Stanlci/, 10 C. 13. N. S., 098. 

“ Uomcr V. Homer, h. It., 8 Cli. D., 758 ; Morrell v. Dusker, 1 K.xch , 591. 
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refeiTiug to them as forming one property under one distinguishing named But 
a devise of lands “at or near A’* will pass lands immediately adjoining in 
another parish.* In general, however, a misdescription of a tcniu'e e. g. fi’ehold 
for leasehold is immaterial, if in other respects it is clearly identified, and there 
is no other property correctly answering the description in the will.^ Nothing, 
it has been said, is better settled than that, when a testator gives freehold estate 
at a particular place and it turns out that he has no freehold estate at that place, 
but he has leasehold estate, the leasehold estate wdll pass, and if ho has lands 
in fee and lands for years, and devises all his lands and tenements, the fee 
simple lands pass only, and not the leases for years, but if he has no fee 
simple, the leases for years will pass.^ 

Where there is no property which at all answers to the description in the 
will the bequest fails entirely.^ 

It is a recognized principle in case of ambiguoais description, that where thei’e 
are several terms of description applied to the subject-matter of a devise or be- 
quest, every such term may be material, and, if there is pi’operty corresponding 
with that which is devised in every particular, such property alone will pass 
to the exclusion of other property in part only answering the description. For 
instance, where the testator recited that he was seised of cei’tain lands at A 
subject to a mortgage, and he devised the said lands, this was held not to 
include lands at A which were not mortgaged.^ The principle has been followed 
in section 66 of the Indian Succession Act which is as follows : “ If the will 

mentions several circumstances as descriptive of the thing which the testator 
intends to bequeath, and there is any property of his in respect of which all 
those circumstances exist, the bequest shall be considered as limited to sucli 
property, and it shall not be lavTul to reject any part of the description as 
erroneous, because the testator had other property to which such part of the 
description does not apply. Explanation. — In judging whether a case falls 
within the meaning of this section, any words which would be liable to rejection 
under the sixty-fifth section are to be considered as struck out of the wil].”^ 

' Doe v. Greening, 3 M. and S., 171 ; Doe v. Barford, 4 M. and S., 550 ; Doe v. Chichester, 
4 Dow., 65 ; See Doe v. Earl of Jersey, 3 B. and C., 870, 

* Homer v. Homer, L. R., 8 Cli. D., 758. 

® Chdly V. Davis, L. R., 10 Eq., 562 ; Hall v. Fisher, 1 Coll., 47. 

^ Q^dly V. Davis, L. R., 10 Eq , 562 ; Rose v. Baitlett, Cro. Car-, 292. 

* Barter v. Wood, L. R., 4 Ch. D., 885. 

® Bullin V. Pullin, 3 Bing., 47 ; Smith v. Ridgiuay, L. R., 1 Exch. Ch., 331. See, however, 
Ooodtitle V. Southern, 1 M. and Sel., 299 ; Down v. Down, 7 Tann., 343, in the former of which 

cases, under the description of “ my farm of White Acre in the occupation of A,” other 

lands, part of the farm not A’s occupation, were held to pass. 

’ This section applies to Hindus, etc., under the Hindu Wills Act. The illustrations to 
the section are as follows : (a). A bequeaths to B “ his marsh lands lying in L, and in the 
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Scolioii (J.'i of the Indian .Snocession Act provides tliat where the words 

used in (he will to dcsifrnate or describe a legatee, or a class of legatees, suffl- 

eientlj .sliow what is meant, an error in the name or description shall not 
prevent the legacy from taking effect ; and tliat a mistake in the name of a 
legatee may be corrected by a description of him, and a mistake in the des- 
cription of a legatee may be corrected by the name, and the following illustra- 
tions arc appended : (a) A bequeaths a legacy “ to Thomas, the second son of his 
irothcr John.” The testator has an only brother, named John, who has no son 
named Thomas, but has a second .son, whose name is William. William shall 
lavc the legacy.i (/,) A bequeaths a legacy “ to Thomas, the second .son of his 
brother John.” The testator has an only brother, named John, whoso first son 
i.s named 1 homas, and whose .second son is named William. Thomas shall have 
ic legacy. (c) The testator bequeaths his property “ to A and B, the lei^iti- 
mate ehildivn of C.” C has no legitimate child, but has two illegitimate children, 
A and B. 1 he bequest to A and B takes effect, although they are illegitimate.* 
(rf) 1 ho testator gives his residu.ary estate to bo divided among “his seven 
children,” and proceeding to enumerate them, mentions si.v names only This 
omi.ssion .shall not prevent the seventh child from taking a share with the 

others, (c) The testator having si.xg,.andchildren, makes a beque.st to “his siv 

grandcluhlren,” and proceeding to mention them by tlieir Christian names 

mentions one twice over, omitting another altogether. The one whoso name is 

not mentioned shall take a .share with the others.* (/) The testator bequeaths 

1,000 rupees to each of the three children of A.” At the date of the will A 

lias four children. Each of (hc.se four children shall, if he survives the testator 
receive a legacy of 1,000 rupees.^ ’ 


oecnpation of X. The testator had marsh lands lying in I, some of which wore in tho 

oc^npation of X and soino not in (ho oecnpation of X. Tho bequest shall ho considered ns 
hm.tod to snoh of the testator’s marsh lands lying in L ns wero in tho oecnpation of X. 

• • 'i '‘"X's lying in L, nnd in tho occupation of \ com- 

[Z = z r:: ::::: r 

tho occupation of X, glmll niono pjiss l*y tho boqncat. 

The second of thoso illnstrations follows tho caso of Monrll v. f’i.dier, 4 Exeh.. 591 

6/or dato v. ]9 Vcs., 381 , see v. Mos,,,,., 17 Ileav., 323. 

Newhnlt V. Pnee, U Sim., 354, seo Gilhtt v. tJ.nie 1, It m Fo oq , , 

Trusts, h. K., 19 E,,., 331. ’ ‘ ’ 

Stanilcn v. Standen, 2 Vos , 589. 

Ourfh V. Mei/rick, 1 IJro., C. C., 30. 

‘ Tomkins v. Tomkins, 9 Ves. Son.. 564 , Ganr,j v. lliblcr,. 19 Vcs., 12.1. 
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In applying section 63, under the Hindu Wills Act, in which it has been 
embodied, the words ‘ son,’ ‘ sons,’ ‘ child,’ and ‘ children ’ include an adopted 
child ; and the word ‘ grandchildren ’ includes the children, whether adopted or 
natural-bom, of a child, whether adopted or natural-born ; and the expression 
‘ daughter-in-law ’ includes the wife of an adopted son.i 

The general rule, as stated by Mr. Justice Williams is, that where the name 
or description of a legatee is erroneous, and there is no reasonable doubt as to 
the person who was intended to be named or described, the mistake does not 
disappoint the bequest. The error may be rectified and the time intention of 
the testator ascertained by the context of the will, or to a certain extent by 
oral evidence.8 So; where there is no doubt as to the person intended, a 
misdescription of character will not frustrate the bequest, unless the false charac- 
ter attributed by the testator has been acquired by fraud, which has deceived 
the testator.3 If fraud, however, is alleged, it must be raised in the Probate 
Court and not in the Court which has to construe the will.* It was held that 
a reputed -wife of the testator will take a legacy under the description of a 
wife, as if she had actually filled the character of laivful wife ;5 but where a 
legacy was given by a woman to a man, whom she believed to be her husband 

a character which he had falsely assumed, the Com-t held, that the le-acy did 
not pass.® ^ ^ 

In cases where a legacy is given to a person under a particular character 
which has been falsely assumed, the Court must be satisfied that the assumed cha- 
racter was the motive for the bounty before it deprives a legatee of the legacy .7 
In SchlossY. Stiebel? a testator, after mentioning A. S., whom he was engaged to 
marry, by name, and alluding to his intended marriage, bequeathed £3,000 to 
my wife, and A. S. was held entitled to the legacy.^ ^ 

In Boddington v, Glairat.^o the testator after giving a legacy of £200 to 
his wife directed his trustees, in addition thereto, to pay to “ my said ^vife 
80 long as she shall continue my widow and unmanned” an annuity of £200. 
After the date of the will the marriage was declared null by the Divorce 

' Act XXI of 1870, s. 6. 

® Williams on Execators, 1156. See also 1 Jarm., pp. 376 — 383. 

® Giles V. Giles, 1 Keen, 685. 

♦ Meluish V. Milton, L. R,, 3 Ch. D., 27. 

* Ibid; Pratt V. Mathew, 22 Beav., 334. 

° Kennell v. Abbott, 4 Ves., 802; see also Meluish v. Milton, L, R., 3 Chan. Div 27- 
Allen V. McPherson, 1 H. L. C., 191. 

’ Rishton v. Cobh., 5 My. and Cr., 150 ; see Boddington v. Clairaf, L. R., 25 Ch. D. 685 

® 6 Sim., 1. 

® See Intestate and Testamentary Succession in India, pp. 72—73. 

*** L. R., 25 Ch. D., 685. 
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(’ourt in a suit ])rou"hi by tlic Avifc against ilic testator. The Court held that, 
nlthougli, if the lady liad been llic testator’s -wife at his decease, the words 
"shall continue my widow and unmarried” might have been in substance 
the same as shall continue unmarried, the reference to widowhood could not 
on that ground be treated as surplusage, but was the principal part of the condi- 
tion and that as the lady did not, at the testator’s death, till the position of the 
testator’s widow she could not take the annuity. Evidence of incontinence, 
however, it has been held, is not admissible to defeat a legacy to the wife of 
the testator under the description of his chaste wife.^ 


Wliere a testator, after giving pecuniary legacies to servants who were 
described as having lived many years in his family, gave a legacy to “ the other 
servants” it was held that the latter bequest took effect in favour of tho 
servants at the date of the will, although they had quitted tlie service before 
the death of the tcstator.2 The term servants is not conHned to servants resi- 
dent in the house, but applies equally to out-door servants such as baililfs, land- 
stewards or gardeners,^ but not to a boy employed only occasionally ^ 

In a case where the testator bequeathed “ to the two sons and tho dauf^htcr 
of A. B. £50 apiece” and at the date of tlio will and of the dcatli of the testator 
A. B. Iiad one son and four daughters, it was held that each of these five 
cliildron was entitled to a legacy of £50.^ And, under a bequest to the /oh?- 
sons of A, be having three sons and a daughter, the daughter was held 
to be entitled as well as the sons.^ So, in Garvcn v. llihhcrn where the legacy 
was “to the three children of A the sum of £G00 each ” and there were foiu' 
children of A all boim before tlic date of the will, it was held tliat all four wero 
entitled to £000 each. The ground upon which the Court proceeded was 
that there had been a mere slip in expression made by the testator. As pointed 
out in a note to tho report of the case, it is certainly more easy to infer an 
error in the description of tho class of legatees, either from an imperfect know- 
ledge of them if not connected with tlic teslatoi*, or from moi-o inadvertence, 

than to conceive that in adopting this form of legacy tlie testator meant to 
exclude a particular individual. 

A gift “to my wifo A” will not fail, though (he wife may have, after the 
execution of the will, procured a divorce.^ 


* Kcnnell v. Ahhott, 4 Vcs., 809. 

Parher v. Marchanni, 1 Y. nml C., C. 0,, 290. 


a 

4 

a 

e 

7 


Thrupx> V. Coim, (No. 2) 2G Bcav.. 117 ; Anmtrono v. C/aronH,,, 27 
r/iri/pp V. Collett, 2G Bcfiv., 147. 

Ilarrisou v. Ilarrisou, 1 Knss. niul My., 72. 

Lauo V. Orce?j, 4 DoG., niul Sin., 239. 

in Vos.. 125. 


Bcav., 220. 


Sue III rc BinhUiojtoii, L, H., 25 Cli. D., G85. 
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Where there is nothing to indicate that a person, described as the wife 
of a particular person, but who is not the wife of that person, was personally 
known to the testator or known to him in such a way as to lead to the inference 
that she was intended by the testator, a gift to a wife must be taken to mean 
la^vful wife^ as where the bequest was to the testator’s nephew for life, and 
after death to his wife for life, and afterwards to her children, and the nephew 
died unmarried in the lifetime of the testator, but leaving a woman who was 
reputed to be his wife. In that case, if the nephew had survived the testator 
and had married, there would have then been a person exactly answering 
the description in the will. Where there is a gift “ to my wife ” the 
testator must be taken to consider that there was some person who could take 
under that designation. He cannot be supposed to refer to any futui’e wife 
whom he might marry, for a subsequent marriage would revoke the will. Ac- 
cordingly, under such a gift a reputed wife,*^ or a deceased wife’s sister, whom 
he may have married, would be entitled to take.^ 

A gift to the wife of a third person primd facie is a gift to the person who 
was the wife of that person at the date of the will and not an after taken wife.^ 
In like manner, it has been held, where a testator referred to his five daughters 
as the wives of five persons named and gave life-interests in separate legacies 
to his five daughters and afterwards to their respective husbands, that the gift to 
the husbands was confined to their then existing husbands. ^ A gift to the hus- 
band of an unmarried woman vests in her first husband,® and it has been held, 
where a testator devised property to his unmarried daughter for life, and after 
her death in trust for any husband with whom she might intermarry for his 
life ” that the husband was entitled to the property although he had been 
divorced and married again.*^ 

In the absence of a context showing a contrary intention the word “ unmar- 
ried must be construed according to its ordinary, or primary meaning as 
“ never having been married and accordingly, where property was given by 
will in trust for A for life “ but if he should die unmarried ” to be equally 
divided among the children of B, and A, at the date of the will was a bachelor, 
but at the time of the testator’s death was a widower, it was held that the gift to 

^ Re Davenports Trust, 1 Sm. and G., 126. 

* In re Petts, 27 Beav., 576. 

® Pratt Y Matheio, 22 Beav., 328, p. 335. 

* Boreham v. Bignell, 8 Hare, 131. 

* Franks v. Brooker, 27 Beav., 635, 

® Radford v. Willis, L. R., 7 Ch., 7. 

’ Bullamore v. Wynter, L. R., 22 Ch. D., 619. 

® Clarke v. ColUs, 9 fl. L., Oa,, 601] In re Sergeant, L. R , 26 Ch. D., 575. 
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till) cliililrcn of B .lid not take effcctd The word “ unmarried,” however, is 

one of flexible meaning and may be l.eld to mean “ not having a husband,' 

Thus, where tlicre was a gift to A, if she be “sole and unmarried ” and A 

married, but was divorced during the lifetime of the testator, it was held that 
she was entitled to the 

In the case of a gift to “ a son ” or “ a child ” of a person, it will go to 
the son or child, as the case may bo, if there is one in existence at the time of 
making the will, or, if there is no son or child, it will go to the first son or child 
who comes into existence.* Thus, where a testator devised a freehold estate for 
life to A, and after his death he devised the same to be equally divided into four 
parts between one child of A, one child of B, one child of C, and one child of D 
for them to receive the rents .and divide the money between them : and, provided 

A, B, C and U should never have any lawful children, the testator’s desire was 

that their shares should go to their next of kin, and at the time of makim. the 

will and of tlic death of the testator, B only liadaeliild, namely, a cku-hter but 

after the testator’s death B had a son, and at the death of A there werc^eliildren 

l.oth sons and daughters of A, C and D, it was hold that the gift to one “one 

child ” was not void for uncertainty and that the eldest child o^A, C and D re- 

.spectively, whether a son or daughter, who came into esse after’ the testator’s 

death were entitled.^ So in AMun>er v. H7/.sm,,6 where tl.erc was a devise 

to .several persons for life and, after tlie death of the surviving tenant for life, 

to a son of A, the testator’s nephew, it was held that this was a" gift to the first- 
burn son of the ncplicw. 

B.xccpt in cases of portions or of a specially qualifyincr text “ elde.st son ” 

means firstborn son.7 The term “ younger son ” similarly, is to be construed in 

Its p.miary signiHcation.’ This construction, however, is excluded if the eldest 

or first or second born is, to the testator’.s knowledge, dead, or if he speaks 

of a son who is not first born as “ becoming eldest, ” or of the eldest at a 
given period, or for the time heing.^ 

„ 7 "”,";'“’™ to 1,0, 

llomot cut. It 00,0.1 II, ol .1,0 l„„| „„ o„„.i„ „t II, „t |,„j 


* DalnjmpJp v. IIuN, L. U., 10 Cli. D , 715. 

“ In re tienjcanl, L. II., 2G Ch. i)., 575. 

® In re Trusty L. K., 21 Ch. D., 70.'*. 

* Poivcl V. Davies, 1 Beav., 532. 

» Ibid. 

« 17 Sim., 201-. 

’ Mcrcm. V. Treffnj, L. R., 12 Ch. D., 170 ; Witbn,l,an, v. M.nd- 1 H L P ir7 
f' ^ I'-) U)7. 

® 2 Jarm, 213 ; Khuj v. DenueU, -I M. a.ul W.. 36 ; Buthnrst v. Errin,for o a, ^ 

ami 700 i Live^cj v. Livesvi/, 2 H. L., Ca., 410; Voivics v. Boivlcs, 10 Vos., 177.^ * 



■\VOBDS SUPPLIED FROM CONTEXT. 


145 


a married cousin, Hanuet Crane, whose maiden name was Qloah, and she had a 
cousin J. Cloak whose wife’s name was Harriet ^ extrinsic evidence was admitted 
to show the testator’s knowledge of, and intimacy with, the members of the 
Cloak family, and the Coui’t, considering that “ cousin” might be understood in the 
popular sense as the wife of a cousin, held that Harriet the -svife of /. Cloak was 
entitled to the share of the residue.^ 

Where any word material to the full expression of the meaning has been 

omitted from the will, it may be supplied from the context, 2 but it must be clear 

from the context Itself what the omitted word or words az’e. Thus, where a 

testator gives a legacy of “ five hundi'ed ” to his daughter A and a legacy of 

“five hundred rupees” to his daughter B, A will take a legacy of five hundi^ed 

rupees.3 No words, however, can be supplied or rejected, unless there cannot be 

any rational construction of the words as they stand,* the general rule being, 

as we have seen, that words in general are to be taken in their ordinary and 

grammatical sense, unless a clear intention to use them in another sense can be 
collected.^ 

In Kirkpatrick v. Kirkpatrick,^ where there was a gift to A and B, and if 
either died under twenty-one and without iasue, the share to go to the other, and 
if both died without issue, over, the Avords ^ under ticenty-one^ were supplied in 
the latter part. So, AAdiere there Avas a gift of the interest of a sum of money to 
A for life, then to B for life, and on his death, the principal to go to his child 
or children, but in case of B dying before A, the principal to go over, the words 
‘ without leaving any child ’ were supplied.’ Again, the Avords ‘ ivithout issue ’ 
have been read as ‘ without leaving issue. 

In some cases words of limitation have been supplied also Avords of 
mheritance, as AA'here, under a limitation to the first son and for default of sucli 
issue to the second, thii-d, and every other son, and the heirs of his or theii' 
bodies, the Avill Avas read so as to include the heirs of the body of the first son, 
as well as of the other sons.^^ So, if a testator arranges the clauses of his aviII 

In re Taylor, Cloak v. Hammond , L. R,, 34 Cb. D., 255 ; see Grant v. Grant L R 5 

C. P., 727. 

* Indian Succession Act, s. 64, which applies to Hindus, etc., under the Hindu Wills Act, 

® Indian Succession Act, s. 64, illustration. 

* Chambers v. Brailsford, 19 Ves., 654, per liOao Eldon ; see Williams on Executors, 1089. 

* See George v. George, 6 All., H. C. R., 219. 

® 13 Ves., 476. 

’ Abbott v. Middleton, 7 H. L. C., 68. 

’ Radford v. Radford, 1 Keen, 486 ; see Lang v. Pugh, 1 Y. and C., 718, where * on 
mairiage * was read as ‘ at 21 or marriage.* 

** Langston V. Langston, 2 Cl. and Fin., 194. 

Galley v. Barrington, 2 Bingh., 387. 

S 
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in numerical order, words of limitation at the end of each clause may be held to 
have reference to all the antecedent devises in that ctau^e.^ 

When it appears from the context of a will tliat a word has been incor- 
lectly employed for another word the Court will in some cases change the word 
in order to effectuate the clear intention of the testator.^ Thus where a testa- 
tor in a will which contained a number of schedules referred to the fifth 
schedule when it was clear he meant the fourth, the Coui't allowed the mistake 

to be corrected.^ In several cases "or” has been read as " and and vice 
versa} 

In In re Bedfern,^ the testator having two sons and Hve daughters, divided 
his propert}'' into sevenths, and bequeathed one-seventh to one son, and another 
seventh to the other son. He then bequeathed the " remaining Hve sevenths,” 
during the respective lives of his daughters A, B. C, 1), and K, in equal shares, 
for their separate use. He then, after the death of A, gave one-Hfth of the fund 
to the childi’en of A ; after the death of B, one-fiftli to the children of B ; after 
the death of C, one-fifth to the children (not of C, but) of D ; and after the 
death of E, one-fifth to the children of E, with power to the trustees " until the 
share of the said trust-monies of the issue of any of my said daughters should 
become payable, to apply the same by way of maintenance.” Bacon, V. C. held, 
that a trust, similar to that which was given to the children of the other four 
daughters had been accidentally omitted, and must be implied after the death of 

C for the children of C. He observed, that the testator having seven children 

had made an equal division of all his estate among them. That was the plain 

meaning and intention of the will. The two sons had been given their shares 

without limitation. The daughters' interests, which were for life in equal shares, 
he protected against marital influence; and then he provided, or intended to 
provide, that, upon their death, their children should succeed to their shai'es. 
“ I am,” he said, “ to gather the meaning of the testator from the words in 
whmh he has expressed his meaning— I am not to be deferred by any accidental 
omission from putting the true signiHcation on the will, and I am not to 
substitute what some blundering attorney’s clerk or hiw-stationer has written 
m the will, and treat that blunder as if it was the intention of the testator.”^ 


1 n 


4 C» 


^ Coni„gs V. 4 M, „n,l S..|„ SS. an.l ■IVsIainonn.rv Sua-ossion in India, 

p. /4. 

“ iloseley y. J/assaa, 8 East., Mil; /W v. AlIvncI;. 1 li. and Alil., 137. 

JIart V. Titlk, 2 Do G. M, and ti., 

See Walsh y. Pete, so,,, 3 Atk., I'kt ; iUrah-J v, 2(! Uoav li->l 

• 7n re Saua.crs, L. U,, 1 E.,. 073; Kin„„Ws T,„s,. E. K., 2 K,,. ’dOO; „e,ho,-l„oh,un y. 

Oak, ana, 29 Y. and C. (Ch.), 209. See Da, v. Da,, Kav., 703 ; l,a,sks,oo,-,h v. HaaW.iorlh, 27 
13eav., 1 1 Magnard v. 2(> Hoav., 28r). 

* L. R., 6 Chun. Div., 133. 

’ See supro, pp. 84, 85. 
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Somewhat similar principles were acted upon in Siveeting v. Prideaux 
in In re Daniels Settlement in Greenwood v. Greenwood in Re Northern' s 
Estate;^ and in 3/eZ?or v. Daintree.^ It is not, however, to be inferred fi‘om 
cases of this kind, that words may he inserted upon mere conjecture, in order 
to equalize estates created by several distinct and independent devises in favour 
of persons with respect to whom the testator has expressed no uniformity of 

purpose, though it may reasonably be conjectured that he had the same inten- 
tion as to all.® 

In Mellor v. Daintree^'^ North, J. discussed at considerable length the prin- 
ciples upon which the Court acts in supplying by reference an omission in a will. 
There the testator devised and bequeathed his real and personal estate to trustees, 
on trust, as to one moiety of the personalty and a specific part (being about 
half in value) of his realty, to accumulate the income, until B should attain 
twenty-five or die, whichever should first happen, in case either of such events 
should happen within twenty-one years from his own death, but, in case that 
period should expme before either of such events should happen, upon trust, to 
pay the income to B, if living, from the expiration of such period, until he should 
attain twenty-five or die, whichever should first happen, and, subject as aforesaid, 
the testator directed the moiety should be held in trust for B absolutely, in 
case he should attain twenty-five, and, in case he should die under twenty-five, 
leaving a son or sons him surviving, who, or any one of whom, should attain 
twenty-one, the moiety was, subject as aforesaid, to be held in trust for the only, 
or if more than one, the first surviving son of B, who should attain twenty- 
one. And, the testator directed that the second moiety of the personalty and 
the rest of the realty should be held in trust to accumulate the income until 
D should attain twenty-five or die, whichever should first happen within the 
period of twenty-one years from his own death, and, in case that period should 
expire before either of such events should happen, then upon trust to pay the 
income to D (if living) from the expiration of such period until he should 
attain twenty-five or die, whichever should fii’st happen, and, subject as afore- 
said, the testator directed that the moiety should be held in trust “for such only 
surviving son, or if more than one surviving son, for the eldest of such surviving 
sons absolutely.” But, in case D should leave no son him surviving, the 
property was to be held in trust for R absolutely. B was a stranger in blood 

* L. B., 2 Chan. Div., 413. 

* L. R., 1 Chan. Div., 375. 

* L. R,, 5 Chan. Div., 954. 

* L. R., 28 Ch. D., 153. 

* L. R., 33 Ch. D., 198. 

* 1 Jarm., 495 (4th Edn.); Intestate and Testamentary Sncoession in, India, p. 73. 

’ L. R., 33 Ch. D,, 198. 
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to the testator ; D was the testator's nephew. D atttained twenty-five. It was 

held, that, having regard to the whole scheme of the will, an absolute gift of the 
second moiety to D at twenty-five must he implied. 

Omissions may he supplied in the case of iudeiiemlenf gift to strangers as 

well as in the case of a series of gifts to children of a testator or to members of 
a class. ^ 

In Thelln..,,, v. Lord Brndk'.hnm,^ [..mn Ci.'ANWoirn, said tlu- rule univer- 
sally reeoginsod and a, -to, 1 upon is that ‘Mvords are to be construed according 
to then- plan, ordinary meaning, m.less the context shews then, to have been 
used .n a d.tterenf sense, o,- unless the rule, if aeted upon, would lead to son,e 
manifest absn.-d.ty or ineong.-nity," and aeting upon, this prineiple, Chittv J 
inserted the words - the said C.-oxton estate " in plaee of the wo.-ds - the said 

Lea Knowl estate,' whei-e it appeared that the latter wo.-ds had been inserted 

.n a wi l through an obvious clerical error, and the proper correction could be 
gathered from the context.^ 

We have already seen how, under s. of the Indian .Succession Act, an 
inquiry may he made into the facts and eirennistaiu-es i-espe.-tii.g the propei-ty 

and the family of the testator for the purpose of determining questions as to wha't 

person or ,„-ope.-ty is denoted by any wo,-ds in the will. The general t-nle. 
owever. IS that parol evidem-e of the testator's intention is lu.r admi,s.sibhn 
unless there ns a latent amhignity, and sei-tion (17 of tlu- Indian Snecession Act 
provides that “ where the wo.-.ls of the will at-e niiamhigmnis, Imt it is found by 
extrimsic evidence that they admit of applieation.s, one onlv of M liieb can Imvebeen 
intended by the testator, extrinsic evidence may be taken fo show which of these 
applications was intended."^ If flu- dcsc-.-iption in the will applies partly to one 
person and partly to anotlior, evidence is not admissible fo show whom the 

* IhUl. 

^ 7 H. L. Ca., 42fi. 

^ In re Northern's Estate, Salt y Pmn {. U on n- i-., , 

7 Ap. Ca.. 192. ^ ^ 

• This section applies to Himlus, etc., nndei- the Ili.ul.i Wills Act, The following illus- 

tratioHB arc appended to the section : ^ 

■ Z 7"" " "" ‘'n— 1« ■ ... -r „ 

I. I, « Z. I.™.., ...I, 

L, h , , . 'Z"'’ ' .»lv of ,l,ioh „• 

oirzzr ' .pp«- 

See Doe d. Hiscocks y. Hiscocks, 5 M and W r; • m . 

Grant y Grant L R 5 r P -97 !' = 3 fiemm;,, 1 H. and C.. 242 ; 

V. Grant, L. R., 5 C. P., ,27 ; see /n re ra„/or. L. R., 34 Ch. D., 255. 

W A. by his wdl, leaves to B - his estate called Sultanpnr Khurd " Jt turns out that 
iutender - show ImZI t 
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testator meant to benefit,* and, if the description does apply to one person and 
that person is known to the testator, parol evidence is not admissible to show that 
another person, who does not answer the description, was intended.* If no 
person properly answers the description, evidence is, in general, inadmissible.^ 
In Ogle v. Lord Sherhor7ie^^ it was held that a bequest of a silver cup to 
Lord Sherborne lapsed, where the person who was Lord Slierborne at the date 
of will died before the testator, leaving a successor to the title. In In re 
Tayhr^^ to which reference has already been made,® under a gift to the 
testator’s “ cousin Harriet Cloak ” extrinsic evidence having been admited 
as to the testator’s knowledg*e of the Cloak family, one Harriet Cloak, the "wife 
of a cousin named Cloak was held to be entitled to the exclusion of a married 
cousin named Harriet Ci’ane, but whose maiden name had been Harriet Cloak. 

Where there is an ambiguity or deficiency on the face of the will no ex- 
trinsic evidence as to the intention of the testator shall be admitted.7 Thus, 
where a man who had an aunt Caroline and a cousin Mary, but had no aunt 
of the name of Mary, by his will bequeathed 1,000 rupees to “ his aunt Caro- 
line, and 1,000 rupees to “ his cousin Mary,” and afterwards bequeathed 
2,000 rupees to “ his before mentioned aunt Mary,” there being no person 
to whom the description given in the will could apply, evidence was not admis- 
sible to show who was meant by “ his before mentioned aunt Mary ” and the be- 
quest was therefore void for uncertainty.^ So, if a blank is left for the name 

of the legatee, as where A bequeaths 1,000 rujiees to or the 

amount or specification of the legacy or devise is left blank, as, where A 

bequeaths to B rupees or “ his estate of ” evidence 

IS not admissible to show what name, or what sum, or what estate the testator 
intended to insert. But, although where blanks are left for the names, the 
bequest is void for uncertainty,!^ yet where names of some of the persons to whom 
a gift is made are left blank, the whole bequest will not be void.'® 

Doe d, Hiscocks v. HiscochSt 5 M. and "W-, 363 ; Garner v. Garner, 29 Beav., 114. 

“ Delmare v. Bohello, 1 Ves., 412 ; In the goods of Peel, L. R., 2 P. and D., 46. 

Ih'alce V, Drake, 8 H. C. L., 172 ; see v. Mostyn, 5 H. L. C., 168. 

♦ li. R., 34 Ch. D., 446. 

» L. E., 34 Ch. D., 255. 

® Supra p. 144. 

' Indian Succession Act, s. 68 which applies to Hindus, &c., under the Hindu Wills Act ; 
Edjnwnda y. Waugh, 4 Drew., 275, 278. 

* Indian Succession Act, s. 68, illustration, (a) see s. 76. 

® Indian Succession Act, s. 67, illustration, (6). 

Ibid, illustration, (c). 

Oreig y. Martin, 6 Jar. N. S., 329; Baylis v. Attorney-General, 2 Atk., 239 ; Hunt y. 
Eort, 3 Bro. 0. C., 311 ; see supra, p. 135. 

Gill y. Bagshaw, L. R., 2 Eq., 746 
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In Fric V. Farje} where tliere was a blank for tlie Christian name only, 
evidence was allowed fo show that the claimant -was entitled. In the case 
of a blank for, Cliiisfian name, thoun-li the amhignity would appear to he really 
p.atent, when evidence has been admitted for the purpose of supplying such a 
hl.ank, it ap]>eais not to have been evidence of intention, hut evidence of col- 
lateral matters, to show who was intended.* .So parol evidence, we have seen, 
'va.s admitted to show who was intended to he henetitted by a legacy to “ Mrs. G.”* 

In a very recent ca.se,^ a, testatri.x, who made her will on a printed form, 

after giving certain legacies, gave all her estate real and iier.sonal “ unto 

"se -T'd I’emdit absolutely,” and then appoint- 
ed A to pay all her ihd.ts etc. and to ho e.veeutor of her will. The testatrix 
uas illegitimate ami left no issue or next of kin. The Crown and the executor 
claimed the residue, and evidence was tendered by the executor to prove that 
the intention of the testatrix was that he should take the residue, if any for 
his own henetil, ami the Court held that under the peculiar eircumstanees 
parol evidence was admissible fo rebut the presumption against the executor 
arising from the blanks in the will, and that the executor was, subject to the 
iiaymcnt ol costs, entitled for his own benefit to what should remain.'’ Evidence 
IS admissible to show that an in.strunient on the face of it of a tc.stnmen- 
tary character was not intended to operate as a will,* Evidence is also 
admissible to show that a mistake has been made. Thus, where a testator 
executed a will and five codicils, and the fourth codicil revoked the three prior 
codicils, and the fifth codicil coiilirmed the will and the four codicils, evidence 
was admitted to show that the testator intended fo confirm the will and the 
fourth codieil.7 In cases where the testator has been induced to make his will 
by fraud, evidence of that fact is admissible.* 


In coiisti iiiiig a will the meaning of any clause is to be collected from the 
entire instrument and all its parts are to construed with reference to each other, 
and for tins purpose a codicil is to be considered ns part of the will. This is the 

' -1 \eH., 080. Sec p. in5. 

^ Seo He (Ircjmn’e Trusts, 2 |[. ,„k1 1[„ jui ; (S. C.), 10 .lur., X. S., (WO. „f 

Rmaz, h. R., 2 P. Div., (16 ; see supr,, p. 135. 

' Abbott V. Mass!,-, 3 Ves., 118. See supnt, I 35 , 

" In re Bacon's will, L. R., 31 Cli. D., 460. 

‘See B,sl,op of Clnpne v. roioi;,, 2 Ves. Sen., Dl, <15 , imiy/nmi v. S.ontf.ad, 2 Jfor., 6 , 

Will; p Tie." >’■ 

" Lister v. Smith, 2 Sw. and Tr., 282. 

^ In the goods of Thomson, L. K., 1 p. Rud D , S. 

* Doe V. Allen, 8 T. R., 147 ; Stickland v. Aldridge, 9 Ves.. 519. 
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rule as laid do'svn by WigTam, V . C., in Ford v. Ford^ and by section 69 of the Indian 
Succession Act.2 Thus, where the testator gives to B a specific fund or property 
at the death of A, and by a subsequent clause gives the whole of his property to A, 
the effect of the several clauses taken together is to vest the specific fund or pro- 
perty in A for life, and, after his decease, in B, if it appear from the bequest to B 
that the testator meant to use in a restricted sense the words in which he describes 
what he gives to A.^ So, where a testator having an estate, one part of which is 
called Black Acre, bequeaths the whole of his estate to A, and in another part of 
his will bequeaths Black Acre to B, the latter bequest is to be read as an 
exception out of the first, as if he said, “ I give Black Acre to B, and all the rest 
of my estate to A.”-^ 

If two passages are directly opposed to each other, the latter is to prevail. 
{Gum duo inter se pugnantta reperiuntur in testamento, ultimum ratnm est~Oo. Litt., 
1126), but if there is a mere inconsistency, it is the duty of the Court to follow 
the rule last enunciated and to discover from the whole will the real meaning of 
the testator, and, if possible, to reconcile all its parts.^ 

There are many cases, as pointed out by Knight Bruce, L. J, upon the 
construction of wills or other documents, in which the spirit is strono’ enouo’h 

1 O O 

to overcome the letter — cases in which it is impossible, for a reasonable being, 
upon a careful perusal of an instrument, not to be satisfied from its contents 
that a literal, a strict or an ordinary interpretation given to particular passages 
would disappoint and defeat the intention with which the instrument, read as a 
whole, persuades him that it was framed, A man so convinced, he added, is 
authorized and bound to construe the writing accordingly.® 

Another rule is that general words may be understood in a restricted 
sense, where it may be collected from the will that the testator meant to use 
them in a restricted sense ; and words may be understood in a wider sense than 
that which they usually bear, where it may be collected from the other words 
of the will that the testator meant to use them in such wider sense. In other 
words whether a general intent or a particular intent expressed in a will is to 
prevail depends on the context of the whole will.® Thus, if the testator 
devise to A “his farm in the occupation of B” and to C “all his marsh 

* 6 Hare, 492. 

* Section 69 applies to Hindus, etc., under the Hindu Wills Act. 

® Indian Succession Act, s. 69, illustration, (a), 

* Ibid, illustration, (b) see Roe v. Nevill, 11 Q. B., 466. 

* BrocUehank v. Johnson, 20 Beav., 213, per Lord Romillt, M. R. See E,jerton v. Earl 
Brownlow, 4 H. L., 181 j Qi'ey v. Pearson, 6 H. L. Ca., 61. 

® Key V. Kei/, 4 DeG. M. and G., 85. 

’ Indian Succession Act, s. 70, whicli applies to Hindus, etc., under the Hindu ff^illa Act. 

* Jenkins v. Hughes, 8 H. L. Ca., 571 ; See Strong v. Teat, 2 Burr., 913. 
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lands in L ” and part of the farm in the occupation of B consists of marsh 
lands in L, the testator havinn: also other lands in L, then in that case the 
fi-eneral words all his marsh lands in L” are restricted by the gift to A 
and A takes the whole farm in the ocenpation of B including that portion 
of the farm which consists of marsh lands in L.> So, where a sailor on 
board ship bequeathed to his mother his gold ring, buttons and chest of 
clothes, and to his friend A (a shipmate) his red box, clasp knife and all things 
not bequeathed, a share in a house did not pass.^ 

Questions fro(|ueutIy ari.se ns to whether words, which in themselves are 
wide enough to pass the I’csidue, are to be cut down when cou])led with an 
enumeration of particular things so as to inelmle only things ejusdem generU. 

Where such words are so used there might be strong reason for extendino' 

their operation so as to pass the residne,^ but if the testator himself goes on to 

deal with particular parts of his estate, it is clear that the lirst gift was not 

intended to be residuary, hut is eonfined to things rfiisdcitt gt'nei'is with the 

things enumerated. Thus where the testator bequeathed to A " his household 

furniture and plate, linen, books, China, pictures, niitl nil ntlicr gowh of ichntefer 

khnl, and, then, after appointing that certain siieeified moneys should be divided 

in a particular manner, gave I he remainder of such moneys to A. it was held that 

A was entitled to the general residue.* So, in Unirllng.-: v. ,/eim/iiq.s,!' the woi-ds 

'■ all my household furniture and effects” were re.strained to articles ejiuodfm 

ginun-is, though the consequence was that the residue was undisposed of. If 

there is an express residuary gift, words which otherwi.se would carry the 
residue must be restrained.^ 

The words "etee/era" following an enumeration of speeilic articles have 
been held to pass the residue,'' though in some cases the same words have been 
confined to things e/«.si/e,H grnrri.--.'^ The words ” etfects,” -‘goods," “chattels,” 
which in general comprise the whole personal estate of the testator,9 have also 
in some eases when standing immediately associated with less comprehensive 
words, been restrained to articles (jnsdrui ynierls.^'* 


' Indian Succession Act, s. 70, illustration, («). 

Ibid, illustration, (6), CooJc v. Oaldftj, 1 P. Wins., 302. 

® Wrench v. Juttimj, 3 Heuv., p. 523. 

^ Wrench v. Jutting, 3 Benv., p. 521 ; Indian Succession Act, s. 70, illustration (c) 

* 13 Ves., 30. ’ ^ 

* Wootcomh V. Woolcomh. 3 P. Wins., 112. 

' Chapman v. Chapman, L. R., 4 Ch. Div., 800. 

» Newman v. 2(3 Benv., 220; Barnaby y. Ta.-^.<ell, h. R., u Kq., 363 

0 R,,all V. Rnlle, 1 Atk , 180 ; K.MI v. 1 |i„ss., fh. Ci,.. tilio ; Cun.MI v. Pres- 

cott, 15 Ves., 5n7. 

>0 Hogan v. Jackson, Coup.. Iiil9 ; Ca,npbcll v. Prcscoll. 15 Ves , 507 ; IJarm n 751- 
Cook V. Oakleij, I P. Wma., 302. ’ ' 
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Numerous examples, however, are to be found of cases in wliicli a wider sig- 
nification is given to words than that which they usually bear. In .some cases 
words pnmd facie descriptive of personal estate may, from the context, be held 
to comprise immoveable property, — e. g., ‘all the rest;’* ‘effects,’^ ‘worldly 
goods. So, a devise of rents and pTOfits has been held, in England, to pass the 
whole interest in land if there are words of inheritance.'^ So, priind facie, a 
devise of the use of land gives the testator’s interest in the land.'^ 

It may be of importance, in applying the second part of section 70 of the 
Indian Succession Act to notice the sense which the following words and 
phrases have been usually held to bear ; — “ Household furniture” will pass all 
personal chattels that may contribute to the convenience of the householder or 
the ornament of the house, ^ as pictures hung up, and plate, and house 
linen, 7 but not books,^ nor wares or other consumable articles,® nor goods 
in the way of trade,*® nor farming stock,** nor tenant’s fixtures.'* ‘Goods’ 
will pass all the personal estate of the testator,'^ and ‘cliattels’ or ‘effects’ 
will also have the same effect standing alone.*^ So, under ‘household goods’ 
everything of a permanent nature,— i. e., articles of household use which are 
not consumed in their enjoyment, Avill pass.*^ ‘Utensils’ will not pass plate or 
jewels.*^ 

‘Monies’ does not of itself include stock.*^ But the word ‘money’ may 
be so used as not only to include stock but other personal property. *3 So ‘ shares 
in a railway company’ Avill pass stock in a railway company, unless there is an 

* Attree v. Attree, L. R., 11 Eq., 280 ; Smgtk v. Smyth, L. R., 8 Cli. D., 5G1. 

^ Doe V. 'White, 1 Ea., 33. 

® Wright v. Shelton, 18 Jur., 415. 

Johnson v. Arnold, 1 Ves. Sen., 169. 

'* Cook V. Gerrard, 1 Sann , 183; see Ra66e^/i v. Squire, 4 DeG. and J., 406. 

* Tempest v. Tempest, 2 K. and J., 635. 

’ Nicholls v. Oshorn, 2 P. Wms., 419. 

® Bridgman v. Dove, 3 Atk., 202. 

® Porter v. Tournay, 3 Ves., 311. 

Pratt V. Jackson, 2 P. Wms., 302. 

Stone V. Parker, 29 L. J. Ch., 876. 

Finney v. Grice, L. R., 10 Ch. D., 13 ; see 1 Jarm., p. 757 ; Slnnninq v. Style, 3 P. Wms 

33G. 

Ryall V. Rolle, 1 Atk., 180. 

Kendall v. Kendall, 4 Russ. Chan. Ca., 360 ; Campbell v. Prescott, 15 Ves., 507. 

Kendall v. Kendall, 4 Rnss. Chan. Ca., 369. 

Dame Latimer’s case, 1 Dyer., 59, pi. 15. 

” Ommaney v. Butcher, 1 Turn, and Rnss., 271, per Lord Eldon ; see Petty v. Willson 
L. R., 4 Chan. App., 574. 

Prichard v. Prichard, L. R., 11 Eq., 232; Cadogan 7. Palagi, L, R., 25 Ch. D, 154 - 
Waite T. Combes, 5 DfeG, Sm., 676 ; see In re Sutton, L. R., 28 Ch. D,, 464. 

T 
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ndication to the contraiy.* And ‘securities for money ’ will pass stock in the 
funds but, while it is doubtful whctlier it will pass bank-stock, ^ it will include 
money placed at a banker's on deposit 7iotes> In the case of In re Stdan} the 
(pstatrix at the date of the will in August 1881 had over £600 at her bankers, 
l)ut in February 1883, she invested £600 in the pui-chase of £586 consols. At 
(he date of her death in May 1884 she had the £586 consols and £555 at her 
hankers and £8 cash in her house. By her will she desired ” that the whole of 
the money over which I have a disposing power be given to charitable and 
deserving ob]ect.s, the amount being £600 Stg.” The Court held that the word 
money ought not to be extended bevond its strict ineanino* 

• O * 

Under a beque.st of "whatever debts may be due tome at the time of 

my death, it was held, that a bill of exoliange, drawn in the testator’s favour. 

and delivered by him to his banker, and a cash balance in his banker’s hands 
passed to the legatee.*^ 

Where a clause is susceptible of two meanings, according to one of which 

it has some effect, and according to the other it can have none, the former is 

to be preferred.7 Lord Talbot, in Athinson v. said that where 

words are capable of a twofold construction, even in the case of a deed and much 

more of a will, it is just and reasonable that such construction should be i-e- 

ceived as tends to make it good. The same principle, apparently, has been 

applied to cases where, upon one construction, a clause in a will seems to 

offend against the law of pcr|>etnities, but where the clause is fairly capable 

of another construction, which avoids that objection.’ In one case the Court 

adhered to the literal language of the testator, though it was highly probable 

that he had written a word hy mistake for one which would have rendered 
the devise void.^'^ 

Mr. Jarman, i* in dealing with this subject, says that no rule of con- 
struction is better established or obtains a more unhesitating assent, than 
that where words arc susceptible of several interpretations, we are to adopt 

* yiorrice v. Aylmer, L. U., 7 IT. h., 717. 

“ V. Pad-, I Sim. niul Stii.. 50(). 

* See Oyle v. Kmpe, L. R.. 8 Kq.. 434-. 

MfopL„.v.,4Wo/t, LR„19K.,.,222;S.... I sn,l T..slamonta.v Sucoossion in 

Imliii, pp. 81—82. 

‘ I.. H., 28 Ch. Div., IG4. 

■ Oan-v. Carr, 1 Mo.-, .'ill, „„to; soo Williamson Kx.-onto.-.-., 118t fW. 

' Indian Sueoossi.,., Act, s. 71 ; which applies to Hindns, etc., nn.loi- the Hindu Wills Act. 
a) P . Wms.,'259 ; see Turner v, Frampton^ 2 Coll., 3JU 

® }[arteni v. I{oUowatj, L. R.. ti H. of L., 532. 

*® Chapman v. 3 Riirr., 1G26. 

" 2 Jur. 141. 
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that which Avill give effect to every expression in the context in preference 
to one that would reduce some of those expressions to silence. Thus, where 
the testator gives to the next of his kin of his name,' or to the next of 
his name and blood, ^ it is clear, that the testator does not use the word 
‘ name ’ as descriptive of his i-elations or family only, but means additionally 
to require, that the devisee or legatee shall bear his name.^ Section 72 of 
the Indian Succession Act, which enacts that no part of a will is to be rejected 
as destitute of meaning, if it is possible to put a reasonable construction upon 
it, seems to recognise the rule referred to by Mr. Jarman.** 

In construing a will no word that has a clear and definite operation in the 
disposal of the testator’s property can be struck out.^ Thus, if there be a devise in 
fee to A. B. and in a subsequent part of the will a devise to C. D. for life, both parts 
of the -will must stand, and in the construction of law the devise to C. D. shall be 
first.® Where, however, two clauses or gifts in a will are irreconcilable, so that 
they cannot stand together, the last must prevail.'^ But it is not to be understood 
from this inile that, because a testator uses in one part of his will Avords havino- 
a clear meaning in law, and in another part words inconsistent with the former, 
the first words are to be cancelled.® It is also a rule of law that a particular 
intent, although first expressed in a Avill, must give Avay to a general intent, 
tlie rule being, that technical Avords and Avords of a settled legal signification 
shall have their legal effect, unless from subsequent inconsistent Avords it is 
A'ery clear that the testator meant othei'Avise.® Yet it AA^as said, that the Avords 
“ heirs of the body ” Avill yield to a clear particular intent that the estate should 
be only for life, and that may be from the effect of Avords superadded or any 
expression shoAving the particular intent of the testator ; but that must be 
clearly intelligible and unequivocal.'® 

But Avhile some effect should if possible be given to eA^ery AA^ord in a will," yet 
particular words, may in some instances, be rejected, Avhen they are inconsistent 
Avith the clearly expressed provisions of the Avill. Thus, Avhere an absolute term 
of 99 years Avas limited to J. C., with remainder, after the death of 7. 0., to the 
first and other sons in tail-male, the words giving an absolute term to 7. 0. were 

* J6hson*s case, 2 Cro. Eliz., 567. 

* Leigh v. Leigh, 15 Tes., 92. 

* See Doe v. Qallini, 4 A. and E., 321. 

* See Chambers v. Brailsford, 19 Ves., 634. 

* Hall V. Warren, 9 H. of L., 420, per Lord Campbkll. 

* Anon, Cro. Eliz., 9 j see Doe v. Davies, 4 M. and W., 599 ; Williams on Executors, 1088. 

'' Indian Succession Act, s. 75; Constantine y. Constantine, 7 Yes., 100 ; Ulrich y. Litck* 
field, 2 Atk., 372 ; see Kerr v. Clinton, L. R., 8 Eq., 463. 

® Per Lord Redesdale, in Jeeson v. Wright, 2 Bligh., 56. 

® Jeeson v. Wright, ibid, 49, 56, 57. 

Ibid, 53. 

Peacock y. Stockford, 3 DeG. M. and G., 73. 
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rejected.* So the words, 'for thdr lives ’ were rejected m a devise “ to A and his 
heirs foi- their lives . "2 So also tlie word ‘aforesaid’ has been rejected Avhere 
the ol)jects to wliieh it was applied had not l)een Tnentioned before.* 

It follows from tlie rale tliat tlie construction of a will is to be collected from 
the entire instrument and not merely from disjointed jiarts of it,* that if the same 
words occur in difTei’cnt paids of the same will, they mu.st be taken to have been 
used everywhere in the same sense, unless there appears an intention to the 
contrary.^ And. to pi-event tltc operation of the rule, it has been held, the 
intention to the contrai’y must be strongly indicated.^ The rule, however, does 
not preclude the. Court from putting a- ditferent construction on the same 
words when ai)plied to different subject-mattcrs .7 And, of 00111^0, if words 
acquire a special Tiieaning by reason of their context, tlmt meaning cannot 
safely be given them when used in a different context. ■* 

In Sifihof V. 7 Vm/,^ tlie testator made eci-tain heriuests to several persons, 
if living at his decease, and if not, he directed that their lawful issue should 
take tlie shares which their lospective parent.s, if living, would have taken; 
and he also made other lieqiiests to tlie lawful issue, living at certain periods, 
of other persons. Lord Ki.imx held that it was clear as to the former class that 

childi'cn ucrc intended, and tliat this was a ground for giving the word ntsue 
the same eon.structiou in the otlier bcfiuests. But, wliere the testator use.s an 

additional word or phrase, in making a betiuest to one set of legjitees which 

he lias not nse<l witli reference to an otherwise similar set of legatees it is to 

he presumed that by the use of such word or })hrase an additional meaning 
was intended.’*^ 

It is a rule under the Tndian Succession Act that the intention of the testator 
IS not to he set aside because it cannot take effeet to the full extent, but effect 
IS to be given to it as far as possible.** This is tlie rule which was laid down by 
Bui.lkr, J., quoting Born. Talbot, in Hopkins v. Hopkuis}^ Accordingly, under 

' Cnnjtoii V. 2 Cox., 3 tO. 

* Doe V Sti'ninl-p, 12 East, 515. 

Campbill V. linn.skdl, 27 Hoav., 325. Intestate and Testamentary Succession in India, 

p. 83. 

* Indian Succession Act, s. 09; Font v. Ford, 0 Hare, 402. 

‘ liidiar. Succession Act, a. 73, which applies to Hindus, etc., under the Hindu Wills Act. 
Sec Rhodes v. Rhodes^ 27 Bcav., 413. 

Harvey v. Harveu, 32 Hcav., -Uo. 

’ Soe Forth v. Chupnm,,. 1 P. Wn.s,, (!(!7 ; 2 Williu,ns «ii Kxecutors, lOSti. 

' S.C Ballin V. Ball,,,, 'J V. L. K., 2S, (S. C.), I. L. 1!., 7 C»l., 218, p.-r W.LSON, J. 

® 7 Ves., 522. 

‘°Ca,npMI V. Cn,„pbdl, i Pro. C. C.. 15 ■. eeo C/.n-m,,,, v. 3 nrew,. 472, ? 

B . b., /it7. 

ladiun Succession Act, s. 74, which applies to Iliucius, etc, uudec tho Uindus WilU Act. 
Jhellnsson v. Woodford, 4 Vos., 325. 
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that rule, i£ a testator in his deathbed bequeaths all his property to C. D. for 
life and after his decease to a certain hospital, the gift to the hospital being 
void,^ the intention of the testator cannot take effect to its full extent, but it 
takes effect so far as regards the gift to C. D.^ In England, it seems now to be 
an established rule, that whex’e a fund is bequeathed upon trust, to apply portion 
for a purpose which is void and the surplus to a charitable purpose, the latter 
bequest will not fail on account of the invalidity of the other object,^ even 
although the amount applicable to the invalid object be not ascertained.* 

In Southey v. Somerville^'^ where the testater showed an anxious intention 
that two parts of his property should go together, it was found that as to one of 
the two parts the testator had no power of disposition, and it was held, that the 
devisee should take the other part, notwithstanding that the testator meant him 
to take it only in conjunction with the otlier. 

Reference has already been made to s. 75 of the Indian Succession Act, which 
provides where the two clauses or gifts in a will are irreconcilable, so that they 
cannot possibly stand together, the last shall prevail.^ So tliat if the testator, 
by the first clause of his will, leaves his estate of Ramnagore ‘ to A ’ ; and by the 
last clause of his will, leaves it * to B and not to A,” B will have it.? Or, if 
a man, at the commencement of has will, gives his house to A, and at the 
close of it directs that his house shall be sold and the proceeds invested for the 
benefit of B, the latter disposition will prevail.^ 

It would seem, however, that, where there is an express gift in a will, 
and there is subsequent bequest, by implication merely, inconsistent with the 
first, thepnor gift takes effect. ^ Thus, in Kerr v. Cliuton,^^ where a testator 
having real estate subject to mortgages, for which he was not personally liable, 
gave his personal estate for payment of his debts and the surplus to his wife 
absolutely, and in a subsequent devise of his real estate directed that his trustees 
should raise by sale thereof so much as his personal estate should prove in- 

^ See Indian Succession Act, s. 105. 

* Indian Succession Act, s. 74, illustration. 

* FhJc V. Aftorney.General, L. R., 4 Eq., 521 ; Hunter v. Bullock, L. R., 14 Eq., 45 ; Dawson 
V. Small, L. R., 18 Eq., 114; In re Williams, L. R., 5 Ch. D., 735; la re Birkett, L. R., 9 Ch 
Div., 576. 

* Ibid. 

* 13 Ves., 486. 

® Indian Succession Act, s. 75, which applies to Hindus, etc., under the Hindu Wills Act, 
XJlrich V. Litchfield, 2 Atk., 372 ; see Kerr v. Clinton, L. R,, 8 Eq., 462 ; Constantine y. Con- 
stantine, 6 Yes., 100. 

’ Indian Succession Act, s. 75, illustration (a). 

* Ibid, illustration, (6). 

® Kerr v. Clinton, L. R., 8 Eq., 462. 

L. R., 8 Eq., 462. 
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sufficient for payment of tlie existing? mortgages and charges upon the estate, 
and subject thereto lie devised tlie estate to liis sons, Romilly, M. R. held that 

this was not a revocation of tlie pi'ior gift, and that the mortgage debts Avere 
not payalile out of the personal estated 

As we have already seem*' all the parts of a will are to be read with 
reference to each othei' so as to give effect to every part of the will,3 and apparent 

inconsistencies may. in this w-ay, be reconciled. Tims, if an estate in one part 

of the will is given absolutely to A. and in anotlier part to B, A and B will 
take jointly.Mmt this only where the gift is of some speciffc indivisible chattel.^ 
An absolute estate will, in some cases, be I’educed to an estate for life to 
give effect to subse(juent gifts.^ 

rhci-e IS a distinction as pointed out by Jamks, L. J., between a case of 
two inconsistent gifts, a gift of somctliing in one clau.se and a different gift 
of the same thing in another elau.se, and a ease where thci-e is a gift and a 

direction how tlu‘ gilt is to be paid, which direction is inconsistent wdth the 

language of the gitt itself. In the foi-mer case the rule tliat the last is to 
prevail applies. In tlie latter case the words of tlie gift must be taken as 
sbcwing what tlie gift is and the direction as to the payment must be struck 
out as being repugnant to and inconsistent with tlie gift.’ 

A will or berpiest not expressive of any intention is void for uncertainty.^ 
Uiieei’tainty eitlier in the subject or object of a bequest is fatal to the bequest.'* 
I bus. where the particular amonni ov pnrt is left uncertain, ns wlicrc a handsome 
gratuity is given to the executors, oi- the gift is to bo according to the wishes 
of the executors-^ the gift is void.*- In a ease, however, in India'« it was held by 
PKixsKcand Bkvkulkv, .Id., that a direction to erect a Shiva’s temple at a 

reasonable cost was not void for uncertainty. So, in England, effect has been 

* Seo Bumiter v. C/ncAr. b. H., 18 Ch. 1)., 17. 

* Supra p. 155. 

Sec s. G9 of the Indian Sutression Act, .s'aprn j). 

Ridont V. Pain, 3 Atk., 48t;, 11)3 ; Duci.'; v. Bvnurt, 30 Ileav., 220. 

* Ulritch V, Litchfield, 2 Atk., 375. 

« Sheraff v. Bcnilnj, 2 M. and K., 149 ; sec GmiTiior v. lla/Aias, L. IJ., 0 C. V., 5lX). 

^ Bijwater v. Clarke, h. \X., 18 Ch. D., 17. 

« Indian Succession Act, a. 76. Tl.is section applies to Hindus, ete., nndor the Uindn 

W.lls Ac . Ihc dlustration to the section is ns follows : If a testator say.s-- I bequeath 

Koods to A ; or “ I heqneath to A •• I leave to A all the goods mentioned in a schedule," 

and no schedule .s feund ; er " I bocp.eath ‘ meney,' ‘ wheat ’ ‘ eil,' er the like," with- 
out saying how much, this is void. 

“ 1 Jann., 357. 

'® Kumar Sami v. Sithbarj/ija, I. L. R., 9 Mad., 325. 

” Jubber v. Jabber, 9 Sim., 503. 

'• Gokoolnalh (luha v. lesur Lochan Sing^ I. L, K., 4 Cab, 222, 
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given to a legacy of a reasonable sum for trouble.^ A bequest in the alternative 
of £50 or £100 is a good bequest of £100.2 But a bequest of ‘ some of my 
best linen Avas held to be void for uncertainty.^ Where tlie amount is capable 
of being ascertained, as when there is a power of appointment or of applying 
property in a particular way, and there is a gift of so much as is not so appointed 
or applied, the gift is good.* A bequest of ‘ £3,000 or thereabouts ’ to be raised 
by accumulating ‘ annual income ’ has been held good, the words ‘ or thei*e- 

abouts’ being considered to meet the difficulty Avhich would arise in accumulat- 
ing up to the exact amount.^ 

A bequest is not void where the amount is differently stated in different 
parts of the will, if it appear that one statement was eAddently a mistake.*^ 

One must be careful not to confound cases where a legatee is alloAved to elect 
between a number of objects of the same kind, or each answering the description, 
and cases where there is such uncertainty in the object that it is impossible 
to define what, or how much is intended to be given. The case of Bnchnonton 
v. Buckmanton^ is an example of the former class. There, a testator being 
seised of tAvo closes in Ridgway Field devised to his son John one close in 
Ridgway Field and to his son George one close in Ridgway Field, and the Court 
held that the devise to John was not void for uncertainty, but that he had 
au election.8 Pollock, C. J., observed, “It was admitted that if he had 
devised one to John and said nothing as to the other, the devise Avould have 
been good. So, if he had devised one to George, it would in like manner have 
been a good devise. But he devised one to each and it is said that the devise 
must therefore mean nothing. I cannot understand that.” So in Tapley v. 
Eagleton,^ Avhere a testator, Avho was possessed of three leasehold houses in K 
Street, bequeathed, “ tAvo houses in K Street” in trust for P for life and then to 
form part of his residuary estate, and the Avill contained no other reference to 
the testator’s houses in K Street, it was held that two of the houses passed 
under the gift and that P was entitled to elect Avhich of them he would take.^^ 

* Jackson v. Hamilton, 3 J. nnd Lat., 702 ; Edirards v. Jones, 25 Henv., 474 ; see Oddie y, 
Broian, 4 DeG. and J., 179. 

* Seale v. Seale, 1 P. W., 290. 

® /’ech V. Halsey, 2 P. Wm., 387. 

Gude V. Worthington, 3 DoG. and S., 389. 

* Oddie V. Brawn, 4 DeG. and J., 179. 

® Phillips V. Chamberlain, 4 Ves., 51. 

^ 5 H. and N., 219. 

* Duckmanton v. Duckmantan, 5 H. and N., 219. 

® L. R., 12, Ch. D., 683. 

See Jacqties v. Chambers, 2 Coll., 435 ; Millard v. Baile;/, L. R„ 1 Etj., 378 ; Hobson r. 
Blackburn, 1 M. and K., 571. 
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The general rule to be deduced from the cases appears to be that if a testator 
bequeaths a certain number of articles forming part of a stock of aidiicles of 
the same description, the legatee will he entitled to select which he will take. 

In V. Boifcr^ the testator devised all his liou.ses in S, to trustees in 

trust for his wife for lif(‘, and after he)’ death to eonvey one of them, whichever 
sire might think proper*, to his daughter M and her heii's, and to convey all the 
others of them to his daughter in fee. AI died in the lifetime of the testator, 
and consequently without having chosen any one of the houses. It was held 
that the gift to 0, was only a gift of the houses which sliould remain, provided 
that slic should choose one of them, and as no choice had been, or indeed could 
liave been made the gift, in favour of (’ lia<l faikMl. Somewhat similar reasonino* 
was applied in the case of ^h-ruiinjltont v. 

Umlci’ a gift of such part as a legatee sliall choose or select the legatee may 
make his own selection.^ Where the gift was of plate to trustees upon trust 
to permit the widow of the testator* " to liave and a]>propi*iate absolutely to 
lier.self such parts thereof, as slie sliould signify in writing her desii*o to possess” 
it was lield that the widow was entitled to the whole. The ground of the 
decision was tliat following the woi-ds of the will literally the widow, if put 
to election, might have taken the wliole of the jilate with tlie exception of one 
article probably of no value, and the maxim " dc minunts'' would apply.* In 
Kenurdij v. Kennedy,^ on the other hands, it was considered that whore a gift was 
of such part as a legatee might choose, there must be .some election and that 
the legatee could not take the whole. Thei*e, the testator gave all his household 
furniture, linen, wearing ap])arel, books, plate, wai*es, Hxtiires, statues, china, 
horses, carriages and everything in liis lumse to trustees, of whom his wife was 
one, and directed all his household property “ as aforesaid ” should, after his 
decease, be sold “ witli the exception of such articles, whatever they may be, that 
my wife niay desire to retain for her own use, which I hereby empower her to 
appropriate to her own use.” The C’ourt considered that the bequest intimated 
a confidence that the widow would not tak(‘ the whole, and on that ground held 
that she must make a selection merely. 

Where the bequest is ot the residue or surplus of a specified fund remain- 
ing after providing for an object which is illegal or unattainable, and the exact 
amount to be laid out on nbicb is not specified, the bequest is necessarily void 
for uncertainty, unless the purpose is such and so defined that the Court can 
determine what would have been the proper amount to be expended, had the 

' 16 Sim., 476. 

* 4 Rus8., 388. 

' Kennedy v. Kennedy, 10 Un., 438 ; Arthur v. Muckinnon, h. K.. 11 Ch. D., 385. 

♦ Arthur v. AtacHnnon, L, R., 11 Ch, D.,385. 

‘ 10 Hn., 438. 
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object been legal or attainable, or, nnless (according to some recent cases) tke 
surplus carries with it all that it is not otherwise effectually disposed of.^ Thus, 
in Chapman v. Brown^^ where there was a trust for building or pui’chasing a 
chapel where it might appear to the executors to be most wanted, and if there 
was any surplus, it was to go to the support of a gospel minister, not exceeding 
£20 a year, and if there was any further surplus, that was to be applied to such 
charitable purposes as the executors should think proper, the bequest for the 
chapel and minister being void, Sir ‘Wiliuam Grant, M. R., declared the bequest 
of the further surplus to be void also, since tlxe amount could not be ascertained.^ 
If, however, the amount which would have been expended upon the illegal 
object, had it been legal, can be reasonably ascertained, the Court Avill determine 
that amount and so prevent the gift of the residue from being void for uncer- 
tain.*^ In Fish V. Attorney-General^^ where the testatrix gave £1,000 consols 
to the rector and church-wardens of a parish and their successors, upon 
trust to apply such of the dividends thereof as should “from time to time 

be necessary or required in keeping in repair ” her family grave, and to pay and 
divide “ the residue of the dividends ” at Christmas every year for ever 
amongst the aged poor of the parish, Wood, V. C., held that the rector and 
church-wardens were entitled to the whole fund. “The gift” he said, “is 
not to the executors to do certain things and pay the residue to the rector and 
church-wardens. The gift is out-and-out to the rector and chui’ch-wardens 
and then there is a gift of a portion for a piu'pose which fails.” The case of Fish v. 
Attmmey- General was followed in Dawson v. SmalF by Bacon, V. C. and in 
Re Williams'^ by Malins, Y. C. In Be Birhett^^ where there was a bequest to the 
incumbent for the time being of U of £500, the income to be applied, when 
necessary, in keeping in repaii’ the grave and the railing and tombstone of A, 
and the remainder of such income to be applied in providing wine and bread for 
the sick poor of A, with a gift of the residue to the executor in trust for B, the 
same question was raised before Jessel, M. R., who held that, the first purpose 
of the gift being invalid, the whole of the income was applicable to the charity. 
He reviewed the previous authorities on the subject. “ If there were no autho- 
rities ” he said, “ I should hold, where there is a gift of money upon trust to 
apply a portion of the income for a definite pui'pose and then to apply the 

' 1 Jarm., p. 366. 

2 6 Ves., 404. 

■ See Attorney-Oeneral v. Hinxman, 2 J. and W., 270. 

■* Jlifford V. Eei/noldg, 1 Phill., 185. 

• L. R., 4 Eq., 54. 

® L. R., 18 Eq,, 14. 

’ L, R.,5Ch.D., 735. 

® L. R., 9 Ch. D., 576. 

U 
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surplus for another pur]ioso, tliat, if the first purpose were sufficiently defined 
to enable you to ascertain tlie amount of income that would bo required for it, and 
that purpose failed through the gift being invalid, tlic gift of the surplus would 
be unaffected J)cyond the amount so ascertained.” It bad been suggested by 
Wood, V. C., that Chipmun v. Broivu} had been overruled by the case of 
TliP. Maffisf rates of Dande** v. Morris,^ l)ut Jksslll, M. R.. expressed an opinion 
tliat it was not so. 

Uncertainty in regard to the o/^/Vr/.s' of a gift arises, as pointed out by Mr, 
Jarman, either from the testator liaving described such objects by a term of vague 
and unascertained signification, or from his liaving speeilied a definite class or 
number of persons, but having shown that all arc not to take as the object or 
objects of his bounty.^ Thus, a gift to one of a class, as a gift to one of the sons 
of J. S., who had several sons, is void, although only one may be alive at the 
death of tlic tcstatoivi> and parol evidence is not admissible to show which of 
tlic sons was intended.f- Similarly, it was held that an appointment to one of his 
sisters, as sole executrix, by Ihe testator wlio had three sisters at the date of his 
will, but two died during his lifetime, was void for uncertainty.*^ If there is 
gift to the whole of a class witli the exception of one wliose name is omitted, 
it is considered that tlicre is no uncertainty and tliat no one has in fact been 
omitted, and, accordingly, all the members of the class take under the gift.’ 

Where there was a bequest in tru.st for all the testator’s nephews and neices, 

the sons and daughters of R, including wlio 

the illegitimate of the said R, equally,” it was held that 

it was a good bequest to the legitimate sons and daughters of R, to the 
exclusion of the illegitimate children of R.** The view taken of the gift was 
that the testator had never made made up his mind whether he would insert any 
names in the blanks or not, and that the ellect was much the same as if he had 
said “ including any persons whom 1 may name hereafter by codicil ” and then 
he had never made a codicil. Where, however, a testator made a gift to my 
nephews and neices and named one nephew and one neicc only, and left a long 
blank after the names, the gift was held to be void for uncertainty, on the 
ground that the testator had by using the plural number sliown an intention 


' IG Vos., 401. 

* 3 Macq., 131. 

« 1 Jarm., 309-70. 

In the ffooils of Blackwell, L. R., 2 P, D., 

* Stroile V, Bustiel, 2 Veni., 021. 

® In the ijoods of Blackwcff, L. !{., 2 P. I)., 

13 J. I., {P, JI. and A,), 119 ; D>>e tl, Jlmitey 
N. S., 329. 

’ Illin>jwoi’fh V. Cooke, 9 Haro, 37. 

® am V. Bayshaw, L. R., 2 Eq., 740. 



72 ; III the yooiJs of BiUiU;i, 2 Sw. and Tr., G13 ; 
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to benefit more than one of each sex of a certain class definitely, but had omitted 
to give their names, as he had evidently contemplated doing.^ 

A gift to the testator’s “ aforesaid nephews and neices ’’ where no nephews 
and neices had been previously named in the will was held not to be void for 
uncertainty but to include all his nephews and neices.^ In the case where a 
blank is left for tlie name of a legatee the gift is void for uncertainty.^ It 
is othervdse where a blank is left for the Christian name or surname only, for in 
such case parol evidence is admitted to show who was intended.^ A legacy to 
a person described by an initial, e, g.^ as Mrs. C. admits of explanation, as by 
showing that the testator was accustomed to speak of a particular person by the 
initial of her name.^ 

Charitable bequests have always received in England a more favourable 
construction than gifts to individuals, and such bequests ■will not, in every 
case, be void by reason of the uncertainty of the object. Thus, where there 
are two charities of the same name, the legacy will be divided between them.^ 
This is an application of what is called the rule of cy ^res which will be 
dealt with hereafter. 

In England, since the Wills Act,*^ everything answering the particular 
description in the will, to which the testator may happen to be entitled at the 
time of his death will pass under the will.^ By the Wills Act, it was enacted 
that “ every will shall be construed, with reference to the real and personal estate 
compi’ised in it, to speak and take effect as if it had been executed immediately 
before the death of the testator, unless a contrary intention shall appear by the 
will.” The terms of s. 77 of the Indian Succession Act are similar in effect. 
It enacts that “ the description, contained in a w'ill, of property the subject of gift, 
shall, unless a contrary intention appear by the will, be deemed to refer to and 
comprise the property answering that description at the death of the testator.^ 
These sections are intended to give effect to what has been called generic 

‘ G-reig v. Martin, 5 Jur. N. S., 329 j See Jerningham v. Herbert, 4 Kuss., 388, 390. 

® Campbell v, Bousliell, 27 Bear., 325. 

® Baylis v. Attorney’ General, 2 Atk., 239 j Taylor v, Richardson, 2 Dr., 16 j Hunt v. 
Hoit, 3 Bw. C. 0., 311. 

^ Brice v. Page, 4 Ves., 680 ; In the goods of De Rosaz, L. R., 2 P. D., 66, See supra, pp. 
135, 150. 

® Abbott v. Massie, 3 Ves., 148 ; Clayton v. Lord Nugent, 13 M. and W., 207. 

® Waller v. Childs, Amb., 624; Simon v. Bai'ber, 5 Russ., 112 j see Bradshaw v. Thompson, 

2 Y. and C., 295. 

’ 1 Vic., C. 26, 8. 24. 

* Castle V. Fox, L. R,, 11 Eq., 542 ; In re Midland By. Co., 34 Beav., 625. 

• Section 77 of the Indian Succession Act applies to Hindns, etc., under the Hindu Wills 

Act. 
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disposition so as to make the ivill include all property of the kind deseribed 

bolongino- to the testator at the time of his death, Obviously it is not necessai-y 

to their application that it should be shown that the testator intended that aftcr- 

acr|uircd property should ]ia.ss. If he had no intention on the subject the after- 

acquired property is made to pass by the force of the statutory provision. In 

order tliat after acquired projierty should not pa.ss the statutes require that 

the will shall show upon the face of it a contraiy inteiitioin that is an intention 
that after acquired projicrty shall not (lass.i 

A general devise of real estate in Kughinil will operate on all property of 

that description. 2 I ho qualification " unless a contrary intention appear by the 
will ” docs not render it ncce.s.sary that the contrary intention should bo expres- 
.scd in so many words or in some way quite free from doubt. It is sufficient that 
it is to be gathered by adopting, in reference to the expressions u.scd by the 
testator, the ordinary rules of construction applicable to wills. Thus, in Cole v. 
iScofh” where, in a will bearing a particular date, the testator gave “all the 
estates of which I am „ou- iio.s.se.s.sed," and used the word ‘now’ in other 
parts of the will, aiqiarently alluding to the |.eriod at which ho was makim. the 
will. It was held, that the testator had indicated a contrary intention .so as to 
take the case out of the general rule, and that property ilequired after the date 
ot the will was not allected by the will. A similar construction was put on the 
word • now ’ in JI„/clu.,o. v. 7h,irmc.‘ But in iruys/,,,/- v. lliiys/iq/jt under a 
gilt ‘ ol any other property that I may now possess,’ personalty acquired after 
the date ol the will was held to pass. That case seems hardly consistent 
with tlie c^se of Cole r. Sr., U; hut in CW/e v. Lba- M.u.ixs, V. C. expressed 
his dissent from the decision in Col.' v. T„ eWe v. Sco/l, however the 

i^rds were treated as not strictly speaking generic but merely a description 
0 eertaiu spec.tie property of which the testator was possessed at the date of 

tlie willJ 

Such an expression as “ all the lands of which 1 am seised in A ’’ does not 

amount, it has been held, to an expression of intention to refer to property in 

the possession o tl.e testator at the date of his will,, but must be read as written 
just boforo lus death. 

TI,„ ™,1 

^ Sec In i-e Porta}, h. }{., 27 Cli. 1)., 600 ; per Kay, J. 

O’Toole V. liiwno, 3 Ell. and B., 572. 

® 1 Mac. and G., 518. 

^ (> II. and N., 583. 

‘ h. U., 8 Kq., 22[i. 

" h. U., 11 Kq., 542 ; Malins, V. C. 

’ See In re Portal, L. I!., 27 Cl,. D., (JOO ; per Kay T 

• 12 M. ...j ^ ^ 
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intention that after acquired property should not pass in the following cases : 
Dickenson v. Dickenso7i,^ Everett v. Evereity^ and Li re Midland By. Qo.^ In In 
re Portaly^ the testator devised to his son Gr for life “ my cottage and land 
at S,” on a certain special condition that the trees should not he cut down, 
or removed, and that the boundary fences and plantations, etc., should be 
preserved “ in their present state ” and after the death of G, to his son with 
remainders over, and as to all other his freehold estate and the residue of his 
personal estate, he gave the same to trustees upon certain ti-usts. After the 
date of the will the testator contracted to purchase from his son G, a mansion 
and about 10 acres of land at S, but the contract was not completed. It was 
held that this property contracted for passed to the son G, under the will, as the 
testator had not shown -wntli sufficient clearness an intention that after acquired 
property should not pass under the devise to G. Thei^e, although the words 
“ my cottage and my land ” were not apt in a devise of a mansion and land, yet 
the word “ land ” was held to be large enough to include them, the words “ in 
their present state ” being taken to refer to the period of death. 

A “ gift of the house I now live in” was held to be a gift of specific pro- 
perty and to refer to the house occupied by the testatrix at the date of the 
■will and not at the time of her death. ^ 

In Goodlad v. Bnrnetty^ Wood, V. C., said : — “ When I refer to a particular 
thing, such as a ring, or a horse, and bequeath it as ‘ my ring ’ or ‘ my horse,* 
it seems to me there might be considerable difficulty in saying that the ‘ con- 
trary intention ’ to which the 24th section of the Wills Act refers, does not 

appear on the face of the will ; but when a bequest is of that which is generic 

of that which may be increased or diminished, then, I apprehend, the Wills 
Act requires something more on the face of the will for the puz’pose of indicat- 
ing such ‘ contrary intention ’ than the mere cmcumstance that the subject of 
the bequest is designated- by the pronoun ‘ my.’ ” In that case it was held, that 
a bequest of ‘ my new 3^ per cent, annuities ’ comprised all the new per 
cents, which the testatrix had at her death.7 

In Be Gibson,^ the testator, who was possessed of £1,000 guaranteed stock 
in the N. B. Railway, bequeathed, ‘ my one thousand B. Railway Preference 

* L. R., 12 Ch. D., 22. 

L. R., 7 Ch. D., 428. 

® 34 Beav., 525. 

* L. R., 27 Ch. D., 600. 

* Williams v. Owen, 9 L. J. N. S., 200. 

« 1 K. and J., 348. 

’ See Douglas v. Douglas, I Kay. 400, where the description ‘all the stock which I have 
purchased ’ was held to have reference to the date of the will, and not to the date of the death 
of the testator. See Emuss v. Smith, 2 DeC. and S., 722. 

® h, R., 2 Eq., 669. 
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Sliares,’ and after his will sold his guai’antced stock, and subsequently acquired, 
by various pui'chases, otiicr shares and stock in the N. B. Railway, it was held, 
that nothing passed by tlie becpicst.* 

In In rc limssfJl? tlio testator, who was at the date of the will entitled 
to a third sliare in a partnersliip business, bequeathed all his share and interest 
in the partnership, and, tlic testator having before his death acquii'cd the entire 
business of the tirni, it was held that the will operated upon the whole of the testa- 
tor’s interest in the business at the time of his death.^ 

Section 77 of the Indian Succession Act, like the corresponding section of 
the English Act, it is to be observed, docs not apply to the object of the testator’s 
bounty, but only to tlie subject. Accordingly, where the testator bequeathed 
certain funds to A, a widow, for life, or until her marriage, and, after her 
death or marriage, amongst her children, and A married again between the 
date of the will and the death of the testator, and ho was aware of the 
marriage, — it was held, that A was not entitled to the income of the fund, 
but that the gift upon the marriage eamc at once into operation.* The 
pi'inciplc, however, which governs the construction of expressions descrip- 
tive of a specitic snlject^ oi disposition, applies also to the objects of the 
gift. Thus, if a testator give an estate or sum of money to his son John, the 
gift will take effect in favour of his son of this name (if any) at the date of 
the will, and of him only. If, therefore, such sou should die in the testator’s life- 
time, and the testator should afterwards have another son of tho same name, 
who shoiild survive him, such after-born son would not be an object of the gift.® 
So, a devise or bequest to the wife of A, who has a wife at the date of tho 
will, relates to that person, notwithstanding any change of circumstances which 
may render the description inapplicable at a subsequent period, and by parity 
of reasoning, is under all circumstances, eoiiKiied to her; but if A have no wife 
at the date of the will, the gift embraces the iiulividiuil sustaining that charac- 
ter at the death of the testator.'^ 

The will is held to speak from the death of tho testator in reference 
to gifts to classes, or lluctuating bodies of persons, as, to children or descen- 
dants, which applied to tho persons ausw'ering tho description at the death 
of the testator irrespectively of those to whom tho description w'as appli- 


* Intestate ami Testamentary Succession in India, p.87. 

L.R., lOCh. D.,432. 

® Sco BacJiivell v. Child, Amb., 260. 

* Bullock V. Bennclt, 7 DeG. M. and G., 283; sco the remarks of Turner, L. J., in Lang' 
dede V. Briggs, 8 DoG. M. and G., 391. 

* As to specific legacies, sco ss. 128—130 of tho Indian Snccossion Act. 

* 1 Jarm., p. 323. 

’ 1 Jarm., p. 324. 
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cable at the date of the will, but who subsequently died in the testator’s 
lifetime.^ 

In the absence of a contralling context, a gift to an unmarried -woman for 
life, with remainder to her husband in fee, vests, it has been held, an inde- 
feasible estate of inheritance in the person who first answers the description of 
her husband.^ 

Under s. 78 of the Indian Succession Act, wdiich, however, does not apply to 
Hindus, “ unless a contrary intention shall appear by the will, a bequest of the 
estate of the testator shall be constimed to include any property which he may 
have power to appoint by will to any object he may think proper, and shall operate 
as an execution of such power ; and a bequest of property described in a general 
manner shall be construed to include any property to which such description may 
extend, which he may have power to appoint by will to any object he may think 
proper, and shall operate as an execution of such power.” It follows s. 27 of the 
English Wills Act. In the English Act the words are “ power to appoint in 
any manner he may think proper ” instead of “ power to appoint hj will to any 
object he may think proper.” 

The section is confined to general powers. Thus, a power to appoint by 

will amongst children in such manner as the appointor shall think proper, is not 

within the section.^ Nor is a power to appoint by -will among relations or 

friends.** But a power to appoint by will only, which is expressly within the 

words of the Indian section, was held to be within the words of the English Act ^ 

the woi^ds “ in the manner he may think proper” being taken to refez’ to the 

extent of the power in regard to the objects and not to the mode in which it is 

to be exercised.'^ So a power in a marriage settlement to appoint by deed or 

will to all and every “ person or persons, child or childi^en ” is -within the 
section,^ 

A general power given to the smwivor of two pei’sons may be exercised by 
a general devise in a vdW executed by the ultimate survivor duidug their joint 
lives,® 

The true construction, it was said, of the English Statute,^ coupling ss. 24 

> 1 Jarm., 326. See s. 98 of the Indian Saccesaion Act. Intestate and Testamentary 
Succession in India, p. 86. 

^ Radford v. WillSy L. E., 7 Chan., 7. 

® Cloves V. Awdr\j, 12 Beav., 604. 

* i2e Caplin’s toilly 2 Dr. and Sm,, 527. 

* Be PoivelVs Trusts, 39 L. J. Ch., 188, 

® Hawthorn v. Shedden, 3 Sm. and Gif., 303. 

^ Cofield V. Pollard, 5 W. R. (Eng.J, 774. Shelford’s Real Property Statutes, p. 526. 

® Thomas v. Jones, 2 Joh. aud H., 475 ; see Cave v. Cave, 8 De G. M. and G. 131, 

® 1 Viet., c. 26. 
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and 27 of flio Statute (which corre.spond -^nth ss. 77 and 78 of the Indian Suc- 
cession Act) is, that a will may operate as an execution of all powers vested in 
the testator immediately before his death. A person sui juris must be held to 
intend his will to operate on powers which he had, not at the date of executing 
it, but which he acquired before his death. ^ Thus, general powers have been 
held to have been executed by wills dated prior to the creation of the powers.8 

Blit, although a general residuary bequest would operate as an execution of a 

power in a subsequent settlement, still the Court has power, where the testator 
is himself the settlor, in construing both instruments, to consider the surround- 
ing circumstances wliieli might sliow that the will was not intended as an 
execution of the power.^ A general residuary bequest will operate as an 
a])pointmeni.‘ but not where funds have been ineffectually appointed.^ In 
Iluijrs V. ('nokj' A, by a separation deed, settled his property, reserving to 
hiinsolf a general power of aiipointment by will over one-third of it, and 

declaring trusts as to the remaining two-thirds of it for his wife and children. 
By his will, executed several months previously to the separation deed, A 
devised and bequeathed all his property to trustees, upon trust, for his wife 

and children. Tt was held (reversing the decision of Malins, V. C.), that the 

will was a good execution of the power, and that the settlement, and the cir- 
cumstances, under which it was executed, could not be looked at to show a 
contrary intention.'^ 

A berinest, of sencml pccniiiary legacies is a bequest of property described 
in a general manner, and operates as an execution of a power.’ In Be Davies' 
T, »s/,MVicki:ns, V. C., said Wbere a te.slator, with a general power of 
ai.pointment, gives legacies and ai)points an executor, be must be taken ns 
exercising bis general power to the extent to which the fnnd subject to it 
is rc(|nired to make llio legacies elfectivc ; and oven whore a testator, having 
such a ]iower, makes a will directing the ]>ayment of bis debts without more, 
and appointing an executor, the appointed fnnd is liable for the payment of 

' T/tf.mff.v V. 2 Joli., nnd II., 182, Per Pacjk Woon, V C 

v. bVdmi, IC Sim., 2(! ; Vafeh v. Shore, 2 Dr, ami Sni 580 
« L. U., 14 Er|., 2G7. 

‘ Spooner'. Trn.l., 2 Sim., N. S., 129 ; Allorney.acnerd v. Jirackonhuy, 1 II. ami C.. 782 , 
soo liitsh v.CoH'aD, 32 Beav., 228. 

V. SchneUler, L. 1!., 9 Eq., 423 ; Chander y. Pocock, L. K., IG Chan. Div. 
((,. A.), (.18. Intestate and Testamentary Succession in India, pp. 88 and 89. 

® L. U., M- Chan. Div. (C. A.), 52. 

b. I!., U Eq., 2GG. was qaestioned. See In re 
C/,„. L. R., It Chan. D.v, (C. .A.), .122 ; /„ l. ^h. D., 284. 

" hi rc II ilkinson, L. K., 4 Clian .5^7 • jt,. i , a , 

, ,, n • . -r , r V. 11 Jnr., N. S.. 725; see 

also Re Daeie.s .s Frmls, L. R., 13 Eij., IGG. 

» L. K., 13 Eq., IGG. 
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his debts, if his omi estate is insufficient. The same rule would, I conceive, 
apply in both these cases, though no executor were appointed.” 

It has not been decided whether an appointment of an executor without more 

% 

would make the fund assets.^ 

Before the Wills Act it was necessary to show the intention to exercise the 
power. Under that and the Indian Succession Act it is necessary, it will be 
observed, to show a contrary intention in order to exclude the execution of the 
power.2 In Scriveny. ^S'a7^^ZoN^,^ Page Wood, V. C., said : — “There is no contrary 
intention within the meaning of the Statute,'^ unless you find something in the 
will inconsistent with a view that the general devise was meant as an execution of 
the power.”® “ This,” he went on to say, “ is the only safe rule for discriminat- 
ing between mere conjecture and the contrary intent required by the Statute.”^ 
In ascertaining whether a testator has shown a contrary intention not to 
execute a general power by a residuary gift, it makes no difference whether 
the settlement creating the power was made by the testator himself or by 
a stranger.*^ 

An appointment expressed to be made in exercise of every power enabling 
the appointor, does not extend to property which the appointor cannot appoint 
without the exercise of a power of revocation, if there be other property to 
which the appointment can apply. ^ 

In England, where a power of appointment was given by will, and no pro- 
vision was made in default of appointment the rule, as laid down in Broim 
V. Siggs^^ was that, if the power was one which it was the duty of the party 
to execute, made his duty by the requisition in the will and put upon him as such 
by the testator, who had given him an interest extensive enough to enable him 
to discharge it, he is a trustee for the exercise of the power and not as having 
a discretion whether he should exercise it or not, and the Court will adopt the 
principle as to trusts and will not permit his negligence, accident or other circum- 
stances to disappoint the interests of those for whose benefit he was called upon to 
execute it. Adopting that principle the Indian Legislature has enacted, that 
where property is bequeathed to, or for the benefit of, such of certain objects 

» Ibid, 

* See LaTce v. Citrrie, 2 DeG. M. and G., 536, 548, 

® 2 Job. and H., 743. 

^ S. 27 of the Wills Act. 

* 2 Job. and H., p. 744. 

® See Pettvnger v. Ambler^ L. R., 1 Eq., 510. 

’ In re OlarWs Estatej L, R., 14 Eq., (C. A.), 422’ 

* Pomfret v. Perring, 5 DeG. M. and G., 775 ; Intestate and Testamentary Succession in 
India, pp. 89, 90. 

4 Ves,, 708 j 5 Ves., 495 ; and 8 Ves., 561, 

V 
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as a specified person shall appoint, or for the benefit of certain objects in such 
proportions as a specified person shall appoint, and the will doc.s not provide 

for the event of no appointment being made, if the power given by the will be 
not exercised, the property belongs to all the objects of tlie power in equal 
sliares but this provision docs not apply to Hindus or other persons to 
whom the Indian Succession Act is not applicable. Accordingly, under that 
Act, if A, by his will, bequeaths a fund to his wife for her life, and directs 

that, at lier death, it sliall be divided among his children in such proportions 

as she shall appoint, and the widow dies without having made any appointment, 
the fund shall ])o divided equally among tlic children. ^ In the case of Broivn v. 

there was a betpiest to such children of my nephew S, as m 3 * nephew J 
.shall think most deserving, and that will make the best use of it; or to the 
children of my nephew W, if any .such there are, or shall be.” J died in the 

lifetime of tlic testator, and it was held, that all the cliildrcn were entitled under 
the implied trust.^ 

Where, however, there is a gift over, in default of appointment, to the 
objects of tlie power or to other persons, of course, the words of the power 

cannot operate to vest any estate in the ohjects of it by implication, if there is 
no appointment.*’ 

The Indian Succession Act appears to deal only with the case of a “power 
given by the will not being exercised,’' but it is submittod tliat it would equally 

'^PP^y case of a power being c.xercised, but im])roperl 3 ' exercised. In 

I'jngland, it lias been held, that where a power is improperly exorcised, what 
is ill-appointcd goes as in detault of ajipointnient.'^ It seems that the donee 
of a power may execute it without refeiTing to it or taking the slightest 
notice ol it, provided that the intention to execute it appeal'.^ 

It is well settled, that a gift under a power, embracing objects not within 
the line of pcrpotuitic.s, is wholly void, and that the fund cannot bo given to 
tiio.se to whom it might have l)een legally appointed.’^ 

Section 77 of the Indian Suece.ssion Act, as alread}* pointed out, does 
not in terms apply to the objects of the testator's bounty. As to the time 


' Imhan Succession Act, s. 70. This section does not apply to Ilimlus, etc., nnder the 
Hindu Wills Act. 

* [bid. illustration; Oricrenon v. /ursopp, 2 Koon., (ioll. 

“ t Vos., 708 ; 5 Vea., 495 ; and 8 Vos., 5G1. 

^ See also Borroiojk v. PhiUcox, 5 My. and Or., 72 

^ 1 Jarmnn, 552 ; v. ft.,,//, 5 Ma.M., 371 fsoo ,v,. Ckompto. J.. i,. Uo.M. y. Fit.- 
gerald, G II. ol L. Ca., 85G. 

« yicljc V. Don-, 7. 2 Vo.,, 357 ; soo Fchrs,;, v. S, 1. 1., U„ 4 CaU-.. 6U. 
bngden on Powers, j). 2S\) (8th oiln.) 

" Ibul, p. 505 ; see Jee v. AudU-tj, 1 Cox., 324. 
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when the class to take in default is to be ascertained, the general principle 
seems to be this : If the instrument itself gives the property to a class, but 
gives a power to A to appoint in what shares and in what manner the members 
of that class shall take, the property vests until the power is exercised in all 
members of the class, and they will all take in default of appointment ; but if 
the instrument does not contain a gift of the pi’operty to any class, but only a 
a power to A to give it, as he may think fit, among the members of that class, 
those only can take who might have taken under an exercise of the power. In 
that case, the Court implies an intention to give the property in default of 
appointment to those only to whom the donee of the power might have given it.^ 
In Lambert v. Thwaites^^ certain property was settled on A and B for their joint 
lives, and on the death of the sui’vivor, amongst all and every the children 
of A, in such shares as he might by will appoint. There were seven children 
living at the date of the settlement, one of whom died before A, who died with- 
out executing the appointment. It was held, that the representatives of the 
deceased child were entitled to a share. ^ Similarly, where there is a direct gift 
to the younger children of the wife of C, as she should appoint, it is a present 
legacy to the childi^en living at the death of the testator subject to variation 
by the appointer. The gift cannot be extended to the children, by a future 
husband, born subsequently.'* If the gift be not a direct gift, but in remainder, 
as to A for life with remainder to the childi’en of A as he shall appoint, it goes 
to all the children born in the testator’s lifetime and coming into being before 
A’s death.^ In the case of an implied gift created by means of a power, as where 
property is given to A for life and after his death to such children, or other class 
of persons, as he shall appoint, and there is no gift over in default of appoint- 
ment, the same rule is followed in default of appointment.^ Thus, where the 
gift of a fund is to A for life with power to A to dispose of the capital among 
the children of the testator as he might appoint by will, in default of appoint- 
ment, all the childi’en take equally."^ 

In Longman v. Brown,® there was a bequest to executors in trust that they 
should pay unto and amongst the testator’s two brothers and his sister, or their 

* Per Kindersley, V. C., in Lambert v. Thwaites, L. R., 2 Eq. 155 j see the cases there 
cited. 

L. R., 2 Eq., 158. 

® Intestate and Testamentary Succession in India, pp. 90, 91. 

Coleman v. Seymour^ 1 Ves. Sen., 209. 

* Crone y. Odells 1 Ball and Bea., 449 j Lambert v. Thtvaites, L. R., 2 Eq., 155 j Theobald 
on Wills, p. 235. 

® Brovm v. HiggSy 4 Ves., 708 ; Burrough v. Phillcox, 6 My. and Cr., 73. 

’ Grievesoti v. Kersoppy 2 Keen., 653. 

» 7 Yes., 124. 
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children, in such shares and at such times as tlie trustees shall think proper, 
and, in default of appointment, the children living at the death of the testator 
to the exclusion of those born afterwards, were held to be entitled with their 
parents, per capita. 

In the case of a gift by implication arising from a power, the gift applies 

only to such persons as are objects of the })ower, and accordingly, where the 
power is to be exercised by will and no appointment is made, the gift takes 
effect in favour of those who arc alive at the death of the donee of the power— 
or in other words only those of the class can take who could have taken under 
the appointment. Thus, where there was a gift of a residue to the wife of the 
testator for life with ])ower to appoint the same to her childi'en, it was held 
that, as the gift was only through the power, so that the class took only by 
implication, only those who survived the donee of the power could take in 
default of appointment.* But. if instead of an im])lied gift arising from a power 
there is a direct gift by deed or will, the gift will not be contiiied to the objects 
living at the decease of the donee of the power.^ 

Where the words of a will clearly point to a personal enjoyment by the 
objects of the power at the death of the tenant for life, there is good ground 
for holding tliat none of those who predeceased the tenant for life should 
share in default of appointment.^ In II lute s 'Trusfs^^ there was a bequest 
to trustees for A for lile, and if he should die childless, upon trust to Apply the 
sum for the beiiclit of the testator s children or their issue as the trustees should 
think lit, and there was no gift in default of ap])ointmcnt. No appoiutnient was 
made, and the teiiant-for-litc sur\'ived the donees of the power and died child- 
less, and it was held, that the period for ascertaining tlic class was the death of 
the tenant-for-lile, and that the sum should aceordingl}' bo divided among 
such of the children and grandchildren as were living at that time. 

here a testator gave £3,000 to his executors upon trusts for tlie benefit 

of M during her lilo, and from, and immediately after her death, “ in trust for 

the benefit of her children to do that which the}', ni}' executors, may think most 

to their advantage,” and the executors died in the lifetime of M, it was held, 

tliat the cluldreu of M who were living at her death were entitled to the fund 
in equal shares."* 


Ill iinglaiul, in wills prior to 1838, a devise of lands to a person without 

' Wulsh V. }yaUin<jcr, 2 K. and M., 78. 

^ Ciusterfon v. Sntherlcin^l, 0 Vcs., -145 ; Fall-ncr v, 9 Jm-., 1006. 

« Per Wood, V. C., Ro White's Trusts, 1 John., 660. 

* 1 John., 656. 

^ In re Phene's Trusts, L. H., 5Eq., 346 ; sec iri/ion v. Diujui(t, h, R., 24 Ch. R., 244 ; 
Where the power was contained in a deed of settlement. 
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any words of limitation confers an estate for life only.^ This technical rule 
having been found generally subversive of the actual intention of testators, it 
was enacted by s. 28 of the Wills Act, 1 Yict., c. 26, that “ where any real 
estate shall be devised to any person without any words of limitation, such 
devise shall be construed to pass the fee-simple or other the whole estate or interest 
which the testator had power to dispose of by will in such real estate, unless 
a contrary intention shall appear by the will.” The Coiu’ts, however, had 
always leaned towards enlarging indefinite devises in wills prior to, or not 
subject to, that Act^ and laid hold of any indication of any intention that 
more than an estate for life was meant to pass. 

Section 82 of the Indian Succession Act follows 28 of the Wills Act in 

case of bequests without words of limitation. It enacts that, “ where property 

is bequeathed to any person, he is entitled to the whole interest of the testator 

therein, unless it appears from the will that only a restricted interest was 

♦ 

intended for him.” 

Where a testator gave to his neice the house she lived in, and gTass for 
a cow in Gillfield, it was held, that she took an estate in fee-simple in the 
house.^ It was been held that s. 28 of the Wills Act only applies to estates vested 
in, or in the power of the testator, and not to estates or interests created de 
novo by the will.^ In case of Nicholls v. Hawke^s^ the testator devised his real 
estates to a devisee in fee, with certain annuities or annual rent-charges to two 
annuitants, and it was held, that the annuitants took the annuities for life. If 
the testator had had merely the rent-charge in fee, a devise of it, without words 
of limitation, would have passed the testator’s entire interest. 

The presumption in England is that an annuity given simply is for life only, 
“All the subsequent cases,” it was said by Wood, V. C., “ do\\Ti to Kerr r. 
Middlesex Sospital^^ confirm the principle that a gift simpliciter is only an 
annuity for life.” The principle enunciated by the Vice-Chancellor Wood 
is followed in the Indian Succession Act, which directs that where, an annuity 
is created by -will, the legatee is entitled to receive it for his life only, unless 
a contrary intention appears by the will, and that whether the annuity be 
directed to be paid out of the property generally or that a sum of money 
is bequeathed to be invested in the pui-chase of it.? In accordance Avith the 

^ Hawk.y 130. 

* Bolton V. Bolton, L. B., 5 Excli., 145 ; Pickwell v. Spicer, L, R., 7 Exch. (Exch, Cli.), 105, 
and Re Harrison* s Estate, L, R., 5 Chan., 408. 

* Reay v. RawUnson, 29 Beav., 88. 

* Nicholls V. Hawkes, 22 L. J., Chan., 253 j (S. C.) 10 Hare, 342. 

» 22 L. I. Ch. 255 ; (S. C.) 10 Hare, 342. 

« 22 L. I. Ch. 355. 

^ Indian Succession Act, s. 160. This section applies to Hindus, etc., under the Hindu 
WUls Act. 
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cases (Iccicled in England, a different principle lias been applied by the 
Indian Succession Act to bequests of the interest or produce of a fund 
Under s. 150 of that Act, where the interest or produce of a fund is bequeathed 
to any person, and the will affords no indication tliat the enjoyment of the 
bequest should be of limited duration, tlie principal as well as the interest 
belongs to tlic legatee. The devise, therefore, of the income or of the rents 
and prulits of land will pass the fec.i Before the Wills Act such a devise 
without words (ff limitation would have passed an estate for life only. If 
the gift be to trustees in trust for others the que (ruslcnt take the whole 

estate and interest of the testator in the subject of the gift.2 

An intention that a restricted interest is to pass under a bequest without 

words of limitation, it has been held, is not shown merely because another 

devise in the .same will contains words of limitation.^ In Gravvitor v. lEa/jtbw* 

a contrary intention was gathered from the will from the fact that an estate to 

one devisee could not come into existence unless another estate were construed 
to be a life-estate.^ 

According to the general Hindu Law, if an estate be given to a man simply 
without express words of iulieritance, or if there be added to such a gift an im- 
perfect description of it as a gift of inheritance, it will pass the enUre estate of 
the testator, but, as pointed out by Sir Houlkt Coi.lilk, in Mahomed Shnmsool v. 
ShewkramP in construing the will of a Hindu, the Court may take into considcra- 
tion what arc known to be the ordinary notions and wishes of Hindus ^vith 
respect to the devolution of property, and it may be assumed that as a general 
rule, women do not take absolute estates of inlieritauee, aiul that being so, it 
will rc(iuire some indication in case of bequests to women of an intention to pass 
an absolute estate. In Kooujhehari Dhur v. rrem Chaml it was said to be a 
well-established rule that a Hindu wife takes by the will of her husband, no more 
absolute right over the property bequeathed than she would take over such 
property it conferred upon her by gift during the lifetime of her husband, and 
that wliethcr in respect of a gift or a will, it would be necessary for the husband 
to give her in express terms a heritable right or power of alienation. That, 
however, is in rcsiieet of immoveable property, for under a gift of moveables she 
would take an absolute estate. The general Hindu Law has appai-ently been 
mocUfied by the Hindu Wills Act, for Section 82 of the Indian Succession Act 

' Mannox v. Greener, L. It., l-l Kq., 45G. 

® Moore v. Clcijhoru, 10 Bcav., ‘123. 

" Wisdcti V. WUlen, 2 Sm. auU Gill'., 390. 

^ L. R., 6, C. P., 500. 

* Sco Brook V. Brook, 3 Sai. and Giff., 280. 

“ Tagore v. Tagore, B. L. 11., p. 395 ; per WiLLES, J. 

B. K., 3 I. A., 7, p. 1-1. Sco supra, pp. Is, 59. 

' I. li. K., 6 Cal., 684, (S. C.), 6 C. L. K., 661. 
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lias been embodied in the Hindu Wills Act. Under that section it must 
appear by the will that only a restricted interest is to pass. 

The Legislature, in some respects following the decisions of the Courts in 
England, has in sections 80, 81, 84, 86 and 87 of the Indian Succession Act laid 
down certain rules for the construction of gifts made to objects under particular 
designations descriptive of relationship or of membership of a class. It is, how- 
ever, to be borne in mind that those sections of the Indian Succession Act have 
not been embodied in the Hindu Wills Act, and that they apply only to the wills 
of such persons as are governed by the former Act. 

Prom the extent of the words “relations,” “near relations” and other 
words descriptive of relationship, it had been found necessary by the Courts in 
England to narrow their signification, when applied to objects of the testator’s 
bounty, by a construction confining them in each case to the next of kin under the 
Statute of Distributions, by which in England the succession in case of intestacy 
is regulated.! In India, the Legislature has specially determined how bequests in 
favour of persons or classes of persons described merely in terms descriptive of 
indefinite relationship are to be construed in respect of the distribution of the 
property bequeathed. Thus, under s. 80 of the Indian Succession Act where a 
bequest is made to the ‘ heii’s,’ or ‘right heii-s,’ or ‘relations,’ or ‘nearest 
relations,’ or ‘family,’ or ‘ kindi'ed,’ or ‘nearest of kin,’ or ‘ ne.xt-of-kin ’ 
of a particular person, without any qualifying terms, and the class so de- 
signated forms the direct and independent object of the bequest, the property 
bequeathed is to bo distributed as if it had belonged to such person, and he 
had died intestate in respect of it, leaving assets for the payment of his debts 
independently of such property. The following cases are given as illustrative 
of the section: (a.) A leaves his property “to his own nearest relations.” 
The property goes to those who would be entitled to it if A had died intestate, 
leaving assests for the payment of his debts independently of such property' 
(6.) A bequeaths 10,000 rupees “ to B for his life, and after the death of 
to his oivn right heirs.” The legacy after B’s death belongs to those who 
would be entitled to it if it had formed part of A’s unbequeatlied property, 
(c.) A leaves his property to B, but if B dies before him, to B’s next-of-kin .• 
B dies before A ; the property devolves as if it had belonged to B and he had 
died intestate, leaving assets for the payment of his debts independently of such 
property, (d.) A leaves 10,000 rupees “ to B for his life, and after his decease 
to the heii-s of C.” The legacy goes as if it had belonged to C, and he had died 
intestate, leaving assets for the payment of his debts, independently of the legacy. 

Again in the case of bequests to representatives of a particular person the 
Indian Succession Act provides that, where a bequest is made to the ‘ representa- 
tives,’ or ‘ legal representatives,’ or ‘ personal representatives,’ or ‘executors or 
administrators ’ of a particular person, and the class so designated forms the 

‘ Walter v. Uaunde^ 19 Ves., 424. 
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direct nnd independent object of the bequest, the property bequeathed shall 
be distributed as if it had belonged to such person, and he had died intestate 
in respect of it.”^ Thus, if a bequest is made to the “ legal representatives of 
A,” and A lias died intestate and insolvent, B, his administrator, is entitled 
to receive tlie legacy, and must apply it in the first place to the discharge of 
such part of A’s debts as may remain unpaid, and if there be any surplus, 
B must pay it to those persons who at A’s death would have been entitled 
to receive any property of A’s wliich might remain after payment of his debts, 
oi’ to tlie re])resentntives of such persons.^ 

Tlie terms of these sections of the Indian Act, however, are not exhaust- 
ive, and the following cases decided by the English Courts may be usefully 
referi-ed to, as guides of construction in cases not provided for by the sections. 


In Oou't’r V. Mnbnrariufj,^ the words ‘ friends ami relations ’ were held by Lord 
TTAnDwicKi:, to mean ‘relations,’ the word ‘friends’ being taken as synonymous 
with relations ; and in lure CapUns Will^ the words ‘ friends or relations ’ re- 


ceived the same construction. 


A devise to the testator’s ‘ nearest relation ’ (in the singular) was held to 
be to the nearest relation at the time, or where there were more persons than 
one in tlie same degi’ce, to all such persons in equal shares,^ the word ‘ relation * 
in the singular number being treated as a nomen coUecfinim in the same sense ns 
‘ kindred.’’^ In the case of Pyot v. Pyof the bequest was to “ the nearest relation 
of the name of P.,” and it was held there, that the name P. stood merely for the 
sfoclc, and that a woman otherwise entitled did not lose licr right by a change of 
name on marrijigc.'^ 

A gift to be divided among persons related to the testator is the same as a 
gift to relations.** And a gift to dc.serving or relations will, in general, 
receive the same eonstruetiou as a gift to relations.^ 

‘Relations by blood or marriage’ was held to include those who are mar- 
ried to persons entitled under the Statute of Distributions,*^ but relations by 
marriage are not included iu a bequest to relations generally.*^ 


* 81. Tliis section is not applicable to llindns, etc. 
^ Ibid, illustration. 

2 Vc3. Sr., 87. 

■* 2 Dr. and Sin., 527 ; (S. C.) 3i L. J., Chan., 575. 

* V. Morsh, 1 Bro. C. C., 293. 

® Pijrit V. Pti(dy 1 Vos. Sr., 335, per Lord Hardwicks. 

^ 1 Vos. 8. 2, 335, SCO hciijh v. Lcitjh, 15 Vos., 92. 

“ Raijner v. Mowbray, 3 Bro. C. C., 23L 
" iridwiorc V. iroo(?ro/7t', Amb., G3G. 

Devisme v. Metliah, 5 Vos., 529. 


" Davies v. Daily, 1 Vos., Sr., 84 ; Harvey v. Harvey, 6 Boav., 134 ; see Frogley v. Phillips, 
30 Boav., 1G8 ; ntlUmcd, 7 Jur. (N. S.}, 349 ; Hibbert v. Hibhert, L. R., 16 Eq., 373, 
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In England, the word ‘family’ was construed, in 6V;nry*' v. Cohnm},^ to be 
equiyalent to kindred or relations ; also in White v. Briggs^^ and Grant v. L 7 j)iani.^ 
In subsequent cases, however, it has been held, that the primary meaning of the 
word family is ‘ children,’ and that thei'e must be some circumstances aiisiiig 
either in the will itself, or the situation of the parties, to prevent that consti'uc- 
tion> These later cases, however, would not apply in the Indian Courts, inas- 
much as s. 80 of the Indian Statute expressly treats ‘ family ’ as equivalent to 
‘ relations.’ 


A testamentary gift by a married man to his ‘ family,’ it was held by the 

Com-t of Chancery, should be read as a gift to his children, to the exclusion 
of his wife.^ 

A gift to ‘ next-of-kin ’ or ‘ nearest of kin ’ under the Indian Succession Act 
IS the same as a gift to relations. It is otherwise in England, where a gift or 
limitation to next-of-kin simpUciter, is construed to mean the nearest of kin or 
nearest blood-relations of the testator, ii-respective of the Statute of Distri- 
butions.6 Husband and wife are not of kin to eacli other, but under any of 
the limitations provided for by section 80 of the Indian Succession Act they 
would be entitled to take. In England, ‘ relation ’ does not include ‘ wife.’? 

It is to be observed that the bequests referred to in section 80 of the Indian 
Succession Act are only to have the effect provided for where there are no quali- 
fying terms. The limitations are in themselves vague and flexible, and may be 
narrowed or enlarged by the context : thus, ‘ family ’ may in some instances 
mean ‘ children,’'^ or ‘ heirs,’® or relations by marriage.^® Brimd facie “ the mean- 
ing of next-of-kin is next-of-kin at the death of the person whose next-of-kin is 
spoken of,”^! and this construction will prevail, although, following a life-estate, 
there is a gift to a class, and if none, then to the persons who would then be 
entitled to administer. But it is othermse when the context requires that 
the Word ‘then’ should be referred to the death of tenants-for-life.*^ 


* 9 Ves , 319. 

“ 2 Ph., 583. 

® ‘1 Russ., 292. 

* In re Terry’s Will, 19 Beav. 580 ; see the remarks of James, V. C., in Snow v. Teed 

L. R., 9 Eq., 624 ; Burt v. HeUijar, L. U., 11 Eq., IGO. ’ 

* In re Hutchinson, L. R., 8 Chan. Div., 540. 

« EWeyv.rounj/, 2 11. and K., 780; v. Manyles, IOC. and F., 215; Halfon v 

Foster, L. R., 3 Chan., 505. 

’ Green v. Howard, 1 Bro. C. C., 31. 

® Barnes v. Patch, 8 Ves., 604. 

® Wright y. AtJcyns, 17 Ves., 253. 

MacLeroth v. Bacon, 5 Ves., 159, 

Per Lord Cranwortii, Guindry v. Penniger, 1 D. M. and G., 506. 

“ Cable v. Gahle, 16 Beav., 507 ; Bullock v. Downes, 9 H. of L Ca., 1. 

Wharton v. Barker, 4 K. and J., 483. 

W 
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Ill l-oiiiland, nnclpr a power to appoint to such of the ‘family ’ or ‘ relations ’ 
of a person as he shall think fit, the appointee is not restricted to the next-of- 
kin under the Statute of Distributions. But, if the power is not exercised, 
they alone will take.' So a power to appoint to ‘ the family or next-of-kin ’ is 
not restricted to the nearest of kin or statutory next-of-kin.« The Same con- 
struction with reference to the rules of distribution in case of intestacy, it is sub- 
mitted, would apply under this Act in case of similar powers, when no appoint- 
ment i.s made. The bequest will be given per capita and not per stirpes? The 
case of Pope v. iriVc..w6e,i is, as reported, contra, but no such point was 
dccidcd.E The rule as to distribution in case of intestacy, in the construction of 
bequests of the nature described in section 80 of the Indian Succession Act has 

been made use of, not for the purpose of regulating the distribution, but for the 
purpose of ascertaining the objects. 

In the case of bequests to the “ representatives ” or the “ executors” or “ ad- 
ministrators” of a particular person, it is clear that, under s. 81 of the Indian 
Succession Act, they do not take the gift beneficially, but hold it as part of 
the estate which they represent, ^ and the same rule obtains in England.’ A 

gift, however, to “ persons hereinafter ajipointcd executors ” in equal shares 
is a gift to therii as individuals aiid benoficially.*^ 

An ultimate limitation to the next personal representative was held to 
mean the nearest of kin.^ 


■ Uarilin, v. GUjn, 1 Atk., 469 , 5 Vos., 501 , Re Caplin’s WUl, 2 Dr. and Sm., 527 , (S. C.) 
31 L. Clian., 578. ' ' 

® Siioic V. L. U.y 9 Eq., G22, 

* Incliaii Succession Act, s. 80; Attorncy-General v. Doylcy, 7 Vos., 68»; UarAiny v. Glyn, 

* G89. 

* Su<;(lon Oil Powers, GGO. 

^ Sou illustrutioii to tho section. 

’ Re Uen.lcrson, 28 Boav., G5G ; Stocks v. Dod.stoy, 1 Ko., 325 ; v. TTnlhW, 17 

Beav., i/l. ’ 

“ Re Uenshaw, 10 Jar., N. S., 837 ; see Harrison v. Harrison, ib., Gll ; where executors 
wero hold to tiiko hencfu-ially, there being no disposition of tho residno. 

® StorhJati- V. Nicholson, h. K., 4 Eq., 359; compare Nc QnjWs Trust, L. U., 6 Eq., 589' 
wlioro tl.o term “ porsoiml representatives was held to mean statutory next of kin. 
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Alternative bequests— Bequests to “children” “ issne,” etc.— Relationship imports legitima- 
cy— Presumption of legitimacy— Bequests to future illegitimate children— Reputation of 
legitimacy— Construction of “ children,” “grandchildren,” “ nephews ” “ cousins ” etc.— 
Rules as to half-blood— Cumulative bequests— Substitutional bequests— Rule against double 
bequests— Residuary bequests -Lapse in case of contingent bequests— Survivorship— Pre- 
vention of lapse in case of bequests to children, etc. — Lapse where lapsed share goes undis- 
posed of— Gifts to class under general description— Suiwivorship in case of gifts to described 
class— Bequests to a person by particular description not in existence at testator’s death— Be- 
quest to a person not in existence at testator’s death subject to prior bequest Rule a^-ainst 

perpetuities in India — in England— Principle in deciding questions of remoteness— Bequests 
to idols under Hindu Law— Bequest to class in respect to some of whom it is inoperative— 
Lealce v. Aofiinson-— Rules as to remoteness in England— Effect of gifts over before time 
of vesting— Gifts vested subject to being divested— Bequests to take effect in failure of 
prior bequests— Effect of directions as to accumulation— Accumulations under Hindu 
Law— Bequests to religious and charitable uses— Doctrine of cy pres— Superstitious uses. 

In England, under a gift to a person or class of persons, or to another 

person or class of persons, ‘ or ’ was formerly read ‘ and, ’ the le<?atees takino- 

equally.! The principle, however, of these cases has not been followed, and 

now, in such cases, ‘ or ’ is considered in general as substitutional, as, in a gift 

to A or his issue or childi'en, A will be entitled, if living at the death of the 

testator or period of distribution ; if not, his issue or children will be entitled.2 

So, under a gift to the children or grandchildren of A, if all the children of A 

are living, they alone will be entitled.^ In case of the original gift being to a 

class living at the testator’s death, with a substitutional gift confined to the 

children of the persons comprised in the class, the substitution will have 

no effect in regard to those who never became members of the class.^ Aa-ain 

Avhere the gift is to a class or their issue, and the gift is clearly substitutional, 

the issue of members of the class who were dead at the date of the will, will 
not take.^ 

Section 83 of the Indian Succession Act, which deals with alternative or sub- 
stitutional bequests, appears to contemplate a gift being made in the first instance 
to a person and not to a class of persons. It may be that the di-aftsman’s iuten- 

^ Eccard v. Brooke, 2 Cox., 213 ; Horridge v. Fergusson, Jac., 583. 

* Montague v. Niccella, 1 Russ., 165 ; Oittings v. 3IacDermof, 2 M. aud K., 69 ; Whitcher v 
Penley, 9 Beav., 477 ; Blundell v. Chapman, 10 Jur., N. S., 332. 

* Margitson v. Hall, 10 Jur., N. S., 89. 

* Shergold v. Bone, 13 Ves., 370 ; Smith v. Farr, 3 Y. and C., Excli., 328, 

* Congreve v. Palmer, 16 Beav., 435. 
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hem wns to assiniiliite the Enirlisli hue. The illiistcations of cvhich there are seven, 
(loimto-lve a single example of a gift in the first instance to a class. The 

section itself is as follows: Where property is bequeathed to a (not or 

c/n.-s- „J with a bequest in tbe alternative to aiio/hcr jjaso,!. if a contrary 

intention docs not appear by the will, the legatee lirst named shall bo entitled 

to the legacy, if he be alive at tbe time when it takes elTect : bnt if ho be then 
dead, the iierson r,r rhixs „f j,rrxo,,x named in the second branch of the 

alternative shall take the legmy."! Thus, if a bequest is made to A or to B, if 
A survives, B takes nothing,2 bnt if A is dead at the date of the tvill,® or dies 
after the date of the will and before the testatoiA the legacy goes to B. So, if 
the heqnest is to A or his heirs, or to A or his nearest-of-kin, A takes the property 
ahsolntely, if he survives the testator,'' bnt if he dies In the lifetime of the te.sta- 
tor, the bequest to his heirs or his nearest-of-kin, takes effect. Again, where the 
heqnest is to A for life, and after his death to 1! or his heirs, if A^'am’l B survive 
the testator and A survive B,6 or If B dies in the testator's lifetime but A survives 
the testator,^ upon A's death the bequest to the heirs of B takes elTeet. If how- 
ever, it appears from the wilt that the original and substituted legatees are to take 
co-ordinately, ‘nr’ will be read ‘ nm/ ’ as where the gift was to such of the 

testator's daughters nr daughters’ children as should be living at her .son's death 
“ without eonsKlcring any superiority or eldership whatever.''^ Similarlv, where 
Kueh appeared from the will to be the intention of the testator, a gift to children 

Imng at the period of distribution nr //,e/r re;, re.seW,,/, 're,, was construed a 

gift to children then living ami the is.sue of those then dead.!' 

By llie English law, the general ride is that where personal property is 
given Ml terms that would carry the fee-slnii>le in land, the gift is ab.soliite.l'' 
Ihiis, a bequest to ‘ A and his legal represenfatlves.'H to 'A and his heirs or 

■ Indian .Siu-eo.s.sioi, Act. .s. 83. The section applies not to Hindus, ote., uiulcr the Hindu 
\\ ills Al’t . 

JiitI, illusf nilioti, f«f ). 

" llhn-l.ation (/,), see .l/..„t„,,„e v. Aiieedn, 1 linss., lii.) ; v. L I! Kn 

^ Ibiil. 

* Ibid, illuah-jitiona, (t/) jin<l (c). 

^ Ibid, illush-ntum, (/J. Sot' (iirdf, stone v. Doe, 2 Sim., 225 ; Porter's Trust, 4 K. ami J 
188 ; Ifuber.duim v. Iiid-haf.,h, L. K., <) K,,., ’’ 

" Ibid. lIluslraLion, (./), Smith v. Smith, S Sim., 358 : Rc lldchkiss'.-^ iVus/s, h, U., s En 
Gin ; Jlobcr.jhom V. Ridchat.jh, E. R., <) E,i.. 

Rtrhardsn,, V. Sfirono, 1 [\ Wms., 433. 

" Kiy V. Cl. n hnui, -t DeC,. and .1., t77 ; He r/iitp’,. H-,7/. b. R.. 7 Kip, Hal ; Burt v. llel- 
u"r, h. i;., It K,,., li:o ; see l|•|■„,,,^e/,^ v, ll'iii.yietd, L. R., <1 Chan, lliv., liiS. 

■" .lpp/. 7 o„ V. Buirley, I„ 1!., 8 13;), 

Toijbo V. Bcvorleij, \ C'oll., 108 . 
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rcpTesentatives, ^ gives the absolute interest, the additional words being’ merely 

Avords of limitation, and not of purchase. So a bequest to A and the heirs of 

of his body will pass an absolute estate.^ Again, if there be a gift to A for life, 

and then to his executors, or administrators, or to his personal representative,^ 

or to A for life, and after his decease to the heirs male of his body, A takes an 
absolute estate.^ 

By English law, however, where there is a bequest to ‘ A and his children 
simpliciter, and there are no children living- at the date of the will, hut there 
are at the testator’s death, A and such children will take jointly.6 If there are 
no children then living, A takes absolutely, though he may afterwards have 
childi-en.6 But it seems, that a slight variation is sufficient to change the con- 
struction and give a life-estate to the parent with remainder to hil children,^ 
whether horn in the testator’s lifetime or after his decease.^ In England, whore 
real estate is devised to a man and his children, he having none at the time, the 
word ‘ children ’ is taken as a word of limitation. But if the parent has children 
at the time of the devise, then, prima facie, he and his children take jointly. 

The rule under the Indian Succession Act is as follows : “ Where proiierty 

is bequeathed to a person, and words are added which describe a class of person 

hut do not denote them as direct objects of a distinct and independent gift, such 

person is entitled to the whole interest of the testator therein, unless a contrary 
intention appears by the Avill.’‘9 


A bequest to A and his brothers is a bequest to a class, of whom A is him- 
self one, and is not within the meaning of the rule, and A and his brothers will 
be entitled to the legacy. The following bequests: “to A and his children,’’ 
“ to A and his children by his present wife ” “ to A and the heirs of his body ” 
“to A and his issue,” “to A and his descendants,” and similar bequests pass 
to A in each case, the whole interest which the testator had in the subject of the 
legacy. But where the bequest is to A for life and after his death to his issue, 
the issue of A are the direct objects of a distinct and independent gift and all 


^ -Appleton v. lioidey^ L. R., 8 Eq., 139 ; Lugar v. Harman, 1 Cox, 250, 

® Seale v, Seale, 1 P. W., 290. 

® Avern y. Lloyd, L. R., 5 Eq., 383 ; Alger v. Parrot, L. R., 3 Eq., 328. 

^ Bulton V. Twining 3 Mer., 179. 

^ Bufar Y. Bradford, 2 Aik., 220 ; Be Witte y. Be Witte, H Sim., 41; Mason y. ClarJ<e, 
17 Beav., 126 ; Wild’s case, 6 Rep., 16b., 17b j Campbell y. Boiiskell , 27 Beay., 325 ; Byng y 
Byng, 10 H. L. Ca., 171. 

® Scott Y. Scott, 15 Sim., 47 •, Wild's case, supra. 

’ Ward Y. Grey, 26 Beav., 485. 

* Vaughan v. Marq. of Headford, 10 Sim., 639, 642 ; Jeffrey y. Be Vitre, 24 Beav., 296. 

® Indian Succession Act, s. 84. See the illustrations. This section does not apply to 
Hindus etc. 

Ibid., illustration, (a). 
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persons who at A’s death answer the description will take the property in 
ef|ual shares. 

In England, it lias long been an established rule that a gift to children, sons, 
daughters or issue imports, primd facie, legitimate chilcb-cn or issue,! and this 
rule it ivas said will not yield to mere conjecture or to anything short of the 
clearest evidence of an opposite intention, which intention'! may be sheum in 
the will, either by express designation or by necessary implication.^ So in 
India under the Indian Succession Act in the absence of any intimation 
to the contrary, in the will, the term ‘child,’ ‘son,’ or ‘daughter,’ or any 
word which expresses relationship, is to be understood as denoting only a legi- 
timate relative, or where there is no such legitimate relative, a person who has 
acquired, at the date of the will, the reputation of being such relative ^ 

It is to be observed that in case of illegitimate children, the reputation of 
being the children of a particular person must, under section 87 of the Indian 
bucccssion Act have been acquired at ike date of the will. Accordimdy, the 
cases in England of bequests to future illegitimate children born between the 
date of the will and the testator’s death, being held good as to children who 
have acquired the reputation of being the children in question, do not npidy ^ 
According to illustration (g.) to s. 87 of the Indian Succession Act, a beques't 

* 2 Jann., 217. 

* Jlill V. Crook, 0 II. L., 27G; per LordCiielmsford. 

« Ibid. 

“ liHl.an .Succession Act, 9 . 87.-This section docs not apply to Hindus etc. The latter 

part of the section is not quite clear, .as the last words ‘such .vlalivo’ would, on a strict 
BrauMuaticalcon.dructiou, appear to mean 'such legitimate relative.' If this bo tho nronor 

construction, it would follow that where there were no legitimate relatives of tho deserintion 
in the will, the illegitimato ' child.' ' son,' daughter.' Ac., must, in order to take under tho will 
have acquired the reputation of being tho legitimate ' child,' ' son,' or ' daughter' Ac. at tho date’ 
of tho will. I bat such was the construction iutemled by tho Legislatnro seems to bo indicated 
by tho marginal note to tho section, that " words expressing relationship denote only legitimato 
relatives, or failing such, relatives reputed le,di,nato." This construction, however is not borno 

out by the illustratioiis to the section, which follow tho rule of English law, that whe„M hero 

are no legitimate relatives, the persons, who being illegitimato have acquired at the date of tho 
will tho reputation, not necessarily of legitimacy, but of being tho ' child,' ' son,' or ' daughter ' 
Ac. (as tho case may be) of the particular person, will take under tho description of 'child ' 

‘son, or ‘daughter, Ac., 1 sec illustrations (d). (c), and (/), where the illegitimato childrxm of 

n are declared to take under the description of 'children of B,' when- they are reputed to bo 
tho c/„/drca(uot legitimato children) of B.-inaiasoa v. Aduia, 1 V. and B., p. .Jo2 ; v 
17 Vcs., 528. 

‘ See ttcc/ctm, V. /.'id/idorc, L. It., P Chan., M? ; lore (Voodiriii'.t Tnwl, L U 17 Kd 
3 to 1 re dl,dt„„ L. U.. 3 , Ch. I). 510 , ' 

the Jiidgmcul Ol Loan Sm.aoaxK and tho dicta of Loams CnKt.vtsKoan and Cou.Ns.tv in li, It 
V. C loid-, L. H., (> II. of k., 278. 
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in favour of the child to be born of a woman, who never becomes the wife of 

the testator is void, for in such a case the child to be born could not, of course, at 

the date of the will have acquired the reputation of being the child of the 
testator* 

In Occleston v. Fullalove^ the testator had g’one through a ceremony of 
mari'iage with M. L. his deceased wife’s sister, who had two daughters, C. and 
E. by him, and who was enciente with a third at the date of the will. By his 
will he gave a moiety of his property to trustees in trust for M. L., for life, and 
after her death for his reputed children C. and E. and all other children which 
he might have or be reputed to have by M. L., then born or thereafter to be 
born. The third child was born before the death of the testator and was ac- 
knowledged by him to be his child. It was held, although Lord Selborne dissen- 
ted, that the after-bom child was entitled to share with her sisters under the 
will. “ I am of opinion” said James, L. J. “ on the whole case that the testators’ 
intention is clear; that there is no principle of public policy to prevent that inten- 
tion being effected and that there is no authority to prevent my giving a decision 
in accordance with what I feel to be the truth, the honesty, the moralty, the jus- 
tice of the case in favour of the appellant’s (the third daughter’s) right to 
share with her sisters in the bequest.” In In re Ea.sties^ Trusts^ where the tes- 
tators gave a fund in trust for my four natui^al children by M E M 
J,, L.,E., and J. H. and all and every other children and child which may 
be bom of the said M. E. M. previous to, and of which she may be pregnant at 
the time of my death, share and share alike, it was held that upon the con- 
struction of the will the word children must be taken to include illegitimate 
childi-en, that the bequest was not void for uncertainty and that being a gift bv 
>vill to illegitimate children of the testator to be in es.e before the death of the 
testator it was a good gift within the rule laid down in Occleston v. Fullalove, and 
that the children who came into me after the date of the ivill and before the 
deatb of the testator were entitled to share in the gift. 

In England, prior to the decision of Occleston v. Fullalove,^ it was held that 
a gift to prospective illegitimate children was void as being against public p’olicv ^ 
and apparently that case leaves untouched the rule that there cannot be a valid 
^ft to future Illegitimate children described only by reference to paternity B 

Inia, where there is a bequest to the children of B, who had illegitimate children 

but never had up to the date of the will any legitimate children, but who after 
that date and before the death of the testator had other illegitimate children bom, 

" L. R., 9 Ch. 147. 

® L. R., 35 Ch. D., 728. 

® L. R.,9 Chan., 147. 

^ Medworth y. Pope, 27 Beay., 7l ; Pratt y. Matthe^o, 22 Beay., 328, 

See In re Bolton, L. R., 31 Ch. D., 542, p. 552. 
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who acfniired flie rcjnitiition of lieiiifr H's cliildi-pn. oidy the cdiildien bom at the 
date of « ill are olijeets of the bequestd A child ch Vfutrr m mrre may acquire 
the re|)utation of being the child of a particular person by a tyoman to whom 
the reimted father IS not married and such a child may takc,^ but although a 
liequest. without reference to the parent, to the child of which a certain woman 
IS mr/m/,, is good, it would seem that a gift to a child of which a woman is 

mr„ „/r hy a /m t ! inihtr is yoid for uncertainty, r. a bequest to such child 

as A toot the wile of the testatoi-) may happen to be mr/r»/e by me.* 

I'-.vtnnsic evidence can be rccelyed. in ease of bequests to the children of a 
pnrtienlar ,.erson, where there are no legitimate children, for the purpose of 
showinglhat certain persons had acquired the reputation of being the children 
of the person named In the will* and that the testator had knowledge of the 
fact of the reimtation.'' If illegitimate children are identilied by natne,6"or other 
snillcient deseription, they will be entitled to take.7 Thus, where there i.s a be- 
quest to the children of A »mr //rA;/, and A Ims only illegitimate children,* or to 
the children of a deceased person who had only illegitimate childron,« or to the 
rhihlron (|)l.) of a deceased person who had but one legitimate tdiild and an Ille- 
gitimate child,!'' the illegitimate children will take under the will. In Savage y. 
y.V,rr,s/m" the gift was to the testatoim si.ster, by her maiden name, and her 
childi-en, who were illegitimate, and the children were held to be entitled. In IFiV- 
/tinson y. Adnn,,''^ the testator, wbo was a married man, but had Illegitimate chil- 
dren by A, after making specilic devises to his wife, and also to A, devised 
the whole of his estate in trust for the (diildren ho might have by the said A, 
and the illegitimate children at the date of the will were held to he entitled.'* 
The inlentiou to include illegitimate children need not be expressed in lan- 
guage which is necessarily .sn.sceptible of only one interpretation, but it is sulli- 

cient if it I.s indicated In a way that excludes the probability of an opposite in- 

* rntliiin Siu’ccssion Act, s. 87, illustration (r). 

^ Ih'ul^ illuslration (6J. 

® Farh V. iri/soH, 17 Vcs., 528. 

^ ^Vi!K■in.<on v. Adam, 1 V. mul 1!.. 422; Swixinc v. Kenneriru, ib., 409. 

* lie Iftrhert s Trust, 1 John and II., 121 ; Ti/tlcr v, Dalrt/mitlc, 2 Mcr., 419. 

« See Clifton V. Goo, linn, L. K.. K,i.. 278 ; MerrditU v. Farr, 2 Y. and C , 525. 

’ Met ham v. D. of Devon, 1 P. Wins , 529. 

® Dover v. Alexander, 2 Ilaiv, 2.V2 ; Wkiii.vm, V, C. 

^ Teller V. Ihdnimple, 'L Jler., lit) ; Ednv.imh v. K'.sw//, 20 Bear., 223 j Iiulian Succession 
Act, s. 87, Illustration {d). 

Gdl V. Shelley, 2 Jtnss. and My., 33G ; Leiyh v. Byron, 1 Sm. and Cult., 4SG. 

" L. 11., 7 Eq., 17G ; see Laktr v. Hordern, L. U., 1 Chun. Div., (HU. 

1 V. and II., 422. 

Sec also Lepinc v. Bcoi., L. U., 10 Eq., IGO. Intestate niut Testamentary Succession in 
India, ji. lUO. 
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tention having existed In the mind of the testator.' In Eill v. Cwoh tlie te.sta- 
tor’s daughter had gone through the marriage ceremony with A, her deceased 
sister’s husband, and the gift was to my “daughter B, the wife of A,” and tlieii 
for the children of my said daughter B.” B liad children before the date of 
the will, and they were held to be entitled under the description in the will. 
There, there conld be no possibility of A and B having legitimate children between 
them, as the marriage was invalid. The same rule, apparently, would not apply 
if A and B, though unmarried at the date of the will, might have married and 
had legitimate children.* Again, illegitimate childi-en will take with legitimate 
under a bequest to the childi-en legitimate or illegitimate of A; the latter class 
however, being confined to those born at the date of the will.® If it is once 
ascertained that illegitimate childi-en are to take with legitimate children, a 
reference to the ‘said children’ will comprise both classes.* Thus, also, a 
natural daughter, included by description in a prior class of daughters, was 

held entitled to take with legitimate daughters under a subsequent general 
gift to ‘ my daughters.’^ 

A bequest by an unmamed man or woman to liis or her cliildreu can only 
take effect (if at all) in favour of illeg’itimat.e childiw, since, under s. 56 of the 
Indian Succession Act,*’ a will not made in exercise of a power of appointment 
IS revoked by the testator’s marriage. This case is analogous to the case.s where 
there is no possibility of legitimate childi-en to satisfy the terms of bequestd 

Where the testator had three illegitimate children and one legitimate child, 
a bequest to all and every, his child and children, at his death, was held not to 
include the illegitimate children, though there was a direction to pay each child 
one-foui'th part of the income of his property.^ So, in Borin v. Borin, ^ the 
testator, who had two illegitimate children by a certain woman, married her, 
and the day after his marriage made a will, in which, after leaving her his real 
and personal property for life, he said,— “ I leave her at liberty to direct the 
disposal of the property amongst our cbildi’en by -will at her death in such 
manner as she shall think fit, and should she make no "will I desme that the 
property shall be divided equally among children hy her."' He had no child born 

’ Per Lord Chelmsford, in Hill v. Crook, L. U., 6 H. of L., 277. 

^ See In re Ayle' Trust, L. R., 1 Chan. Div., 282. 

Barnett v. Tugivell, 31 Beav., 232; 8 Jur., N. S., 787. See In re Hazeldine, L. R., 31 
Ch. I)., 511. Intestate and Testamentary Succession in India, p. 106. 

* Owen V. Bryant, 2 DeGr. M. and G., 697 ; see, however, Bagley v. Mollarcl, 1 R, and M., 581 

® IFurfs V. Cuhhit, 19 Beav., 421 ; Tugwell v. Scott, 24 Beav., 141. 

® See s. 18 of the Wills Act, 1 Viet., c. 20. It is otherwise in case of persons to whom the 
Hindu Wills Act is applicable. 

’ See Pratt v. Matthew, 22 Beav., 328. 

® Cartwright v. Vawdry, 5 Yes., 530; Re Wells, L. R., 6 Eq., 599. 

® L. R., 7 H. of L., 568. 
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after tlio date of the Avill. hut he lived for some time after luakin^ it, and always 
treated the two illegitimate children as his oAvn children. Tlie Court held, that 
subject to the life-interest of tlio wife, the real and personal property of the 
testator was undisposed of, on the fio’ound that there was nothing on the face 
of the will to show that illegitimate children were intended to take. The testator 
might have had legitimate children.' 8o, wliere there is a bequest to the children 
of a, por.son who lias illegitimate childi-en at tin* time of the will, the fact that 
that per-son is not likely from old ageorany other cause to have other children, is 

of course not suftieieut to entitle the illegitimate cliildi-eu to fake under a heque.st 
to their mother and her cliildren.* 

In the ease of Barhir v. ()nh\^ iu which the Court had to eoivsider the 
meaning of the word ‘ children ’ in the will of a Col. Skinner, whoso origin Avas 
unknown, and who died in h^^HJeaving illegitimate children whom he had so 
recognized, the Privy Conneil Iield that English law did not apply to liim, and 
that fi-om file text and surrounding circumstances tlie word ' children ’ mio-ht be 
interpreted as referring to illegitimate children. The ease of Barlow v. Onh Avas 

a, ease to which tlie Succession Act di<l not apply, and the will was construed 
according to the principle.s of justice, equity and good conscience.-^ 

If the testator having enumerated ins children and named one of them Avho 
is Illegitimate IcaA'os a legacy to liis ".said childivn," fheiv is a sutlicient indica- 
tion in the will of an intention that the illegitimate cliild should lake with the 
legitimate children.'- But, ca'Ou where the bcMpiest is to 'all the children of A/ 
and iliere are both legitimate and illegitimate children, the latter arc excluded, 
and no extrinsic evidence is admissible toshow the intention of the testator.'^ In 
Lnh'r v. Hurth riiJ tlie testator gave all Ins propci-ty to Ins daugliters, and there 
Avere illegitimate, Imt no legitimate, daugliters, and Bacon, V. C. held, that the 
illegitimate daughters took inulcr tbe bequest ; but the case was dissented fix)!!! 
by !Ma(,i,ins, V. C., in Ellis v. Jlonsfna^'^ on fbe ground, following Don'n v. Dorin,^ 


^ Intcslato and To.stauioataiy Sncoossioii in India, 107. 

^ Pa»f V. Chihhr.i, L. U., 12 K.,.. HI; /« r.‘ Ori'Wn/rs IVa.s/, 1 Snp and GifY., 302, per 
Stcart, V. C. * 

5 B. L. U., (I>. C.), 1 . 

- Intcstnl... ai,.l 'IVsin.nomai-y Snccossici, in India, p. 105. As to oases in which Courts 
are to he f;ni,h.,l, in const rnin,t< wills, l,y the rnlos of jnstiee, eptitv nn.l svoo.l eonseionco see 

V. Pojosc, li 11. I,. 1{. (p. p.) 74 . ,,, j .-,5 ^ (Jr.vaa-a,, 

V. 11.., w, Bonrke's Hop. I>t. VII, p. 131!, lie. |U ..f 1703, s. 21 ; lietc. II of 1802 iMatl.) 3 . 17. ' 

* Indian Succession Af(, s. 87, illustration (rj. 

® V. Houston, L. It.. 10 Clmii. Oiv., 230 ; Corfwri.jht v. r.nc.Oa,. 5 Vos., 530. 

’ L. U., 1 Chan. Div., Ol-t. 

® h. Ik, lOCli. D., 230. 

^ L. It., 7 H. L., 508. 
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that as the testator was married, there was a possibility of his having legitimate 
daughters, who would take.^ 

Where a testator made a special and distinct provision for J. M., the illegiti- 
mate child of his daughter A. J., the Court of Appeal held, that this was incon- 
sistent with an intention to include J. M. in a subsequent general gift to A. J.’s 
children.8 In In re Humphries'^ the testatrix bequeathed to “ A, the eldest daugh- 
ter of my deceased daughter, S, my gold watch ” and she bequeathed other pro- 
perty “ m trust for such of the children of my deceased daughter S, who shall 
attain twenty-one, absolutely share and share alike, the shares of such of them as 
shall be daughters to bo for their sole and separate use.” S had two legitimate 
childi-en and she had also one illegitimate daughter who was the person spoken 
of as “A, the eldest daughter” of S. The Court held that there was sufficient 

indication of an intention that A should be included in the description of “the 
children of S.” 

Section 86 of the Indian Succcs.sion Act lays down the following apparently 

hard-and-fast rules of construction. The word ‘ children ’ in a will applies only 

to lineal descendants in the first degree ; the word ‘ grandchildren ’ applies only 

to lineal descendants in the second degree of the person whose ‘ children ’ or ‘grand- 

chddren ’ are spoken of the words ‘ nephews ’ and ‘ neices ’ apply only to the 

chilcli’enof brothers or sisters ; the words ‘cousins’ or ‘ first cousins,’ or ‘cousins- 

german ’ apply only to children of brothers or of sisters of the father or mother 

of the person whose ‘ cousins,’ or ‘ first cousins,’ or ‘ cousins-german ’ are spoken 

of ; the words ‘ first cousins once removed ’ apply only to childi-en of cousins- 

german, or to cousins-german of a parent of the person whose ‘ first cousins once 

removed ’ are spoken of ; the words ‘second cousins’ apply only to grandchildi-en 

of brothers or of sisters of the grandfather or grandmother of the person wdiose 

second cousins’ are spoken of; the words ‘issue’ and ‘descendants’ apply to all 

meal descendants whatever of the person whose ‘ issue ’ or ‘ descendants ’ are 

spoken of B Words expressive of collateral relationship apply alike to relatives 

of full and of half-blood. All words expressive of relationship apply to a child 
in the womb who is afterwards born alive.^ 

These rules m the main are in accordance ivith the rules of construction ap- 
plied by the Court in England in respect of the same terms. The corresponding 
rules in England, however, seem more elastic, and have in some cases been modi- 

^ Intestate and Testamentary Succession in India, p. 105. 

Megson v. Hindle, L. R., 15 Chan. Div., See Bagley v. Mollard, 1 Russ, and My., 581— 
5bG i Wilkmson v. Adam, 1 V. and B., 422—468 j In re Humphries, L. R., 24 Ch D 69l' 

® L. R., 24Ch. D., 691. ’ ’’ 

* Oxford, {Earl of) v. Churchill, 3 V. and B., 59. 

* Leigh v. JS'orbtinj, 13 Ves., 340. 

® Section 86 of the Indian Succession Act does not apply to Hindus. 
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fieri aceordinpr to circurastauees indicating- an extended or restricted meaning as 
tlic case may be. For instance, thong), in England, nephews and neices mean 
primd faric tl,e cliihh-en of In-others and sisters including tlmse of tlie half-blood, l 
jet, if tin tcstatoi at the date of hi.s will and death had no nejihcws and neices 
of his own, nephews and neice.s of his wife will take, even though the testator 
had brothers and sisters living at the date of his will.2 In Reeve.^ v. Bnjmer^ 

there is a dictum of Loim Ai,v.,m,i:v that children may mean grandchildren, 
where there can be no othei- construction, and in Cn.okc v. BmoMng^ thi 
Lords t'o.nnnss.oners, while they held that g,-andchildren could not take 
lUKler a g,lt to ch.hlrcn, went to say that if the.e were no child, grandchildren 
mig it lare taken. In B,n;„ v. Bern/ there was a gift to the children of the 
testators decea.sed brother, and in another clau.se of the will there was a <dft 
to the .sstte of the same brother. The brother had only one .son, who died 
,n he testators bfetnne leaving four children. Following the dicta referred to 
and apparently .elying upon the grandchildren, as is.sue of the brother, being 
objects of the testator's bounty, it was held that the grandehildren took the gift 
to the cb.ldren of the h,-other.« In „ ve.-y recent case, in which these cases 

lu.st quoted were considered, under a gift to children, where there were no children 

hv.ng at the dale of the will, g,-andchildren were allowed to take.7 The principle 

upon whmh the English Courts act a,,,,ears to be this-that if the testator giL 

.1 egaty to (he children ol a deceased per.son mentioning that person to bo dead, 

and at lie date ol (he will there were no children of that person, but their 

gnu.de ..Idtvn, then the Court, on the princij.le res am, is ra/ent, holds that the 
gift takes ellect in lavour ol the grandchildren.-' 

I" J'^ag-land, (lie word “ issue” has been restricted to mean children and not 
ici iin al descendants where it aiipeared that the testator intended so to use it 

^ l^cqucst to the children.'" Those who take 

ei a bequest to issue or descendants of a particular person take per capita}^ 

Oneves V. Ilawlc}/^ lU Haro, G3. 

Shcitttt V. ^IohhI . Li R H ooo it 

L 1! 3-1 Ch D •>•>-■ V. C«-t,32Beav.,GJl. Sco In rc Taylor, 

Ij. u.y Lh. U., ; SCO {‘I.tpru, iip. M-J. Ijy 

'' 1 Ves., G98. 

' Sec Fnut v. Death, 33.Beay., 73. 

^ In rc Smith. L. K„ 3j Ch. B., 559. 

it., 7Ch! 27G r/j’ariu.ri’ur" 

■“ Evans y. Jones, 2 Coll., 5fG. 

'■ 3 Bro. C. C., 367. 
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A gift to offspring has been held to be a gift to children to the exclusion of 
giandchildren.i In In re Blowers Trust, ^ Stuart, V. C., allowed great-nephews 
and neices to be included in a gift to nephews and neices, hut on appeal, the 
Court confined the words nephews and neices to their primary signification.* 

Under English law, “ cousins ” and “ cousins-germau ” are held to mean, 
primd facie, first cousins and do not include the descendants of first cousins.* 
So, it has been held, that “ second cousins” will not include children or grand- 
children of first cousins* or first cousins once removed* but in anotlier ease, where 
there were no second cousins eitlier at the date of the will or at the date of 

the testator’s death, first cousins once removed were held entitled under a gift to 
“ my second cousins^ 


According* to the rule as to halj-hlood^ which is the same in India as in 
England, gifts to brothers and sisters generally will include half-brothers and 
sisters, and their children will take under gifts to nephews and neices.* There 
must, however, be a blood-relationship, so that widows or widowers of deceased 
brothers or sisters will not be entitled under such gifts.* 

As we have seen, “ children ” or “issue ” may be used as words of limitation 

merely, as where there is a gift to “ A and his children” or “to A and his issue.!* 

There is nothing in the rule in the Succession Act now under discussion 

which would prevent a gift to “ children ” smpliciter including children by 
any marriage. 


Where a legatee is given by a will, or by a will and the codicils to such 
will, more than one legacy, the question arises whether they are to be treated as 
cumulative or substitutional. If the will affords no indication, as to whether 
the second bequest was intended to be in stead of, or in addition to, the first, and 
the question is raised, the following rules of construction, which closely follow 


‘ Lister V. Tidd., 29 Beav., 618; Thompson v. Beasley, 3 Drew 7 
’ L. R., 11 Eq., 97. 

• Ibid, 6 Ch., 351. 

Stoddart v. Kelson, 6 DeG. II. aud G., 68 ; Sanderson r. Bayletj, 4 M. and C. 56 

* In re ParTceTf L. R., 17 Ch. D., 262. * 

® Bridijnorth {Corporation of) v. Collins, 15 Jim., 541. 

’ In re Bonner, L. B., 19 Ch. D., 201 ; Slade v. Fools, 9 Sim., 386. 

® Grieves v. Raivley, 10 Ha., 63, 66. 

® Hussey v. Berkley, 2 Ed., 194. 

Indian Sacceseion Act. s. 84. Byng v. Byng, 10 H. L. C.. 171 ; Slater y. Danaerfield 
15 M. aud W., 263. ^rige^Jieid, 

Critckell y. Taynton, 1 R. and My., 541 ; Stavers y. Barnard, 2 Y. and C. 539 • spp T^nn. 
y. Hughes, L. R., 9 Eq., 191. * ® 
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the Knirlish law,' appl^-s under tlie Indian Succession Act : First . — If the same 
specific fhiniT is lierjneathed twice to tlic same legatee in the same ivill, or 
in the will and again in a codicil, he is entitled to receive that specific thing 
only.* Tims, if having ten shares, and no more, in the Bank of Bengal, 
make his will, containing near its comnienccment. the words " I bequeath my 
ten shares in the Bank of Bengal to B." and alter other bcquc.sts, the will 
concludes with the words “and I bc.pieath my ten shares in the Bank of 
Bengal to B. ’ B is entitled simply to receive A's ten shares in the Bank 
of Bengal ; or it. having one diamond ring, which was given him by B, A 
bequeathed to C the diamond ring which was given him by B, and after- 
wards by a codicil to his will, he, after giving other legacies, bequeathed to C 

the diamond ring which was given him by B. C can claim nothing e.xcept 

the diamond ring which was given to A by B.'i .S, rm,, /.-Where oiitmind the 

same will, or one and the same codicil, purports to make in two places a 

bequest to the same person of the .same quantity or amoniit of anythino-, he 

is entitled to one such legacy only.6 77i/r,/._ Where two legacies of nmSqiial 

amount are given to the same per.sou in the same will, or in the same codicil, 

the legatee is entitled to both.’ Fr,„r//,.—Whoiv two legacies, whether equal 

or unequal in amount are given to the same legatee, one by a will and the 

other by a codicil, or each by a different codicil, the legatee is entitled to both 
legacies.’^ 

The first rule it will be ob.served a]qdies only in ease of speeifie bequests, 

i. c., bequests of speeiHed property distinguished from all other property of 
tlie testator.^ 

The rule against double gifts being cumulative does not apply to cases 
where a residue or a share of a residue is given to a person to whom a specific 
or pecuniary gift has been made.« The intention of the testator, ns has been 
already indicated, where it can he collected from the will, or the will and 
codicils, must over-ride the rules stated nbove.“' Mveu where there is but one 

* Soo notes to Honfcij v. Hulton, 2 Wli. and Tud., L. C., 321. 

Indian Succession Act, 8.88. Tiiis section applies to Hindus etc. under the Hindu Wills 

Act. 

■' See Duke of St. Albuus v. JJeauctak, 2 Atk„ 638 ; Suisse v. Lowtiicr, 2 Uiiro, -132. 

* Indian Succession Act, s. 88, illustrations («), [b). 

’ Holford V. Ifooit, i Vos., 76; Ourlh v. Mcyrick, 1 Bro., C. C., 30 i Manuiug y. Thesiger 
3 .M. and K., 29 ; Eurbj v. Miildletou, 14 Beav., -453. * 

® Cnrnj v. 7*i7e, 2 Bro. C. C., 225. 

’ Uoolcj y. Ilallou, 1 Bio. C. C., 38t)a, j Cres.swett y. Cress, cel/, L. K., 6 Ei,., 60 j iri/soa v. 

O /.( a/ 1/, L. K., 12 Eep, 525 ; L. K., 7 Clmn., US. 

” For definition of speoifio legacies, see Indian Succession Act, s. 129. 

« Kirl-pcttncX: v. Berlfcrd, L. R., 4 Ap. Ca., 9lij LeJjcr v. Iloohr, 18 Jur., 481. 
l'ucAii(,y V. naitsard, 3 Haro, 620. 
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testamentary paper, legacies of the same amount will he cumulative if the 
testator connects a different motive in regard to each legacy, for by so doing he 
intimates an intention that the legatee should take the second legacy in addition 
to the other.i So, where the gift was to trustees, and the legacies which 
were of equal amount and given by the same will, were introduced by the words 
‘upon trust to pay,’ and ‘upon further trust to pay,’ the legatee was held 
entitled to both.2 On the otlier hand, where legacies of equal amount are given 
y different instruments they may be construed to be substitutional if expressed 
to be given from the same motives.^ Generally, it may be said, a difference 
m the way in which two gifts are given is in favour of their being cumulative.* 

lus, where A by his will bequeaths to B the sum of Rs. 5,000 and also be- 

queaths to him the sum of Rs. 5,000, if he shall attain the age of 18, B is entitled 

absolutely to one sum of Rs. 5,000 and takes a contingent' interest in another 
sum of Rs. 5,000.s 

In Bussell v. Bichson^ the testator gave by his will “ to my natural or re- 
puted daughter M. S. £2000 for her own sole or separate use, the interest 
thereof at 5 per cent, to be e.xpeuded on her education,” and entrusted the care 
and charge of her to his brother. In a codicil executed five years afterwards 
he said “I add £3000 to the £2000 to which M. S. is entitled under my will bv 
which she becomes entitled to £5000.” About a year afterivards and about ten 
dajs before his death he made a further codicil in which he said “not havino. 
time to alter my will, and to guard against any risk, T hereby charge the whole of 
my estate and property in the funds with the sum of £20,000 for my daughter 
M. D.” in this instance giving her his own name as if she was a legitimate 
daughter. The circumstances were held to be sufficient to rebut the presump- 
tion in favour of the last legacy being treated as an additional legacy. 

In England, legacies given by different instruments have been held to be 
substitutional and not cumulative where there was ground for treating the second 
mstrument as intended to be in substitution of the former,^ as where the second 
instrument was described as the last will and testament.^ The contents of the 

Indian Saccossion Act, s. 88, illastration, {<;), 

* Barkenshaw y. Hodge, 22 W. R., (Eng.) 481, cited in Theobald on Wills, p. 108. 

“ Beiojon v. Bengon, 17 Ves., 31; Bursty. Beaeh, 5 JIndd., 358; see y O’Learu 

L. R., 7 Ch., 448. ■ lineal y, 

^ Masters y. Masters, 1 P. W., 323 ; Hodges y. Peacock, 3 Ves., 735 ; Indian Succession 
Act, s. 88, illustrations (j/), (h) and (i). 

* Indian Succession Act, s. 88, illustration (i)- 

« 4. H. L. Ca., 293. 

’ DuJee of St. Albans v. BeanclerJc, 2 Atk. 636. 

' Hemming y. Clutterhrick, 1 Bli., N. S., 479, 2 S. and S., 311 ; see TVif.on y. O'Learu 
L. B., 7 Ch., 448, p. 455 ; Tuckei/ v. Beyiderson^ 33 Beav., 174. 
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instruments may rebut the pri mu fade intention and show that cumulation was 

not intended, but mere repetition, as in Wfnjie v. Tl7////e,l where the testator 

executed two instruments at tlie same time containing* a legacy of precisely 

the same amount to the same individual. In Barclay v. Waiutcright,^ the rule 

against cumulative legacies under different instruments was repelled by internal 

o\ idence by the circumstance tliat all the legatees by the first instrument were 

legatees in the second, except those who were dead or had quitted the testa- 
tor’s service. 

In Lngland, the rules as to substitutional or cumulat ive gifts are treated 

as rales of prosamj.tion ratlier than rules of construetioii, and "parol evidence 
IS admissdde to ivbut tlic presumption that a subsequent gift in the same will, 
or in a later testamentary document, is substitutional and not enmnlative. It 
is a.linissil.le when the f’ourt itself raises the presumption against double 

legacies, to show that the testator intended the legatee to take both, for that is 

in support of the apparent intention of the will. But where the Court does not 
raise the pr.-snmpf ion, as whore, for instance, legacies of equal amount are given 
RlmpVu-Ui'r l.y dlffei’ent instruments, parol evidence is not admissible to show 
that the testator intended the legatee to take one only, for that is in oppo.sition 
to the will,'' Tims in v. Brark,^ where a legacy of £300 was given by a 

will and a legacy of t'dOO by a codicil, evidence was tendered to show that the 
testatri.x did not mean the second legacy as a further gift of £o00. Sir John 

Ijr.U'ii, JI. R., said, Sneh evidence cannot he I'ceeived without breaking in 

upon the primary rule, that parol evidence is not admissible against the expressed 

elfeet of a written instrnment.'’f' It is not clear, having regard to the language 

of s. 88 of the Indian Sneeession Act. whether jiarol evidence would bo allowed 

under s. 02 of the same Act, under circumstances wlierc it would be admissible 
in fbm'laml. 


T pass now to a consideration of tlie law as to residuary bequests. 

A residuary legatee may be eonstiinted by any words that show an inten- 
tion on the jiart of llic testator tliat the per.son designated shall take the siu'plus 
or residue of liis proiterty.i It is .snlliclent that the intention of the testator bo 

plainly expre.ssed in the will that the surplus of his estate, after payment of 

' b. R., 17 Eq., 50, 

^ 3 Vos. 4G2; soe A/hm v. C.iUow, IhUI, 280. 

” 2 Whito and Tnd., b. C., 330. 

" 5 Madd., 351. 

‘ s™ V. s;„ 0 'r, 1 My. and K., 589 ; IMl v. nui. 1 Dr. and War., 94, IIG ; and Lee v. 
Piiih, t Haro, 210. 

» Indian Sneeession Aet, s. 89. This section applies to Hiudns, etc., under the Hiudn 
WilLs Act. 
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debts and legacies shall be taken by a person designated.! Tims, -svliere A made 
her will consisting of several testamentary papers, in one of wliicli were con- 
tained the followdng words : “I think there will be something left, after all 
funeral expenses, Ac., to give to B, now at school, towards equipping him to any 
profession he may hereafter he appointed to,” B was constituted residuary legatee.^ 
So, if A makes liis will, u-ith the following passage at the end of it, “I 
believe there will be found sufficient in my banker’s hands to defray and dis- 
charge my debts, which I hereby desire B to do, and keep the residue for her 
own use and pleasure,” B is constituted the residuary legatee.^ Again under 
a bequest of all the testator’s property to B, except certain stocks and funds 
which are bequeathed to C, B is constituted residuary legatee.^ 

Under a residuary bequest, the legatee is entitled to all property belonging 
to the testator at the time of his death, of which he has not made any other 

effect.^ 1 b other -words, a 
residuary bequest ivdll comprise all property which is not effectually disposed’ of 

y the will, whether by reason of lapse, remoteness of the bequest, or otherwise.® 
Where a testatrix made a will which she declared to be her ‘ last will and 
testament,’ and thereby appointed an executor, and after giving legacies, pro- 
ceeded as follows : “ After these legacies and my doctor’s bills and funeral ex- 

pences are paid, I leave (sic) to my sister M. P.,” this was held to be a good 
gift of the residue to M. P.7 So, where a will, after making a number of 
bequests, directed that “ should there be any surplus after the above expendi- 
tm-e,” that surplus should go in a certain and legitimate way, it was held, that 
the gift of the ‘ surplus ’ was a gift of the residue, and that the precedin<v be- 
quests would, in the event of their proving invalid, fall into the residui^ and 
pass -witli it under the will.^ 

In some cases it was considered that the expressions “ et cetera ” and “ and 
other effects ” after an enumeration of particular things were not sufficient to pass 
the general residue but must be confined to things ejusdem generis, the meanincr 


Williams on Executors, p. 1460 ; Bearne v. Wigginton, 6 Madd., 120. 

* Indian Succession Act, e. 89, illustration (a), following the case of Leighton v. Bailie 3 

M. and K., 267. ’ 

® I6id, illustration (b), following the case of Boys y. Morgan, 9 Sim., 289. 

^ Ibid, illustration (c). 

Willi Succession Act, s. 90. This section applies to Hindus, etc., under the Hindu 

Bernard v. Minshall, 1 John., 276; see Leake y. Robinson, 2 Sfer., 392. 

' Re Bassett’s Estate, L. R., 14 Eq., 54. 

• Dwarkanath Bysack y. Burroda Persaud Bysack, 1 C. L. R., 566; (S. C.) T. L. R., 4 Calc 

443 ; Chapman v. Brown, 6 Ves., 404 ; ilf,t/ord y. Reynolds, 1 Ph , 185 ; Fisk y. Attorne^Genera 1 
L. R., 4 Eq., 521 j Sadler y. Turner, 8 Ves., 617. * 

Y 
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i>fr)iAX prci'FssioN- act— coxstfuction op wills — continued. 

Iit'iiig- and all other tilings like tlie preceding,”! but in more recent cases the 
(endoney seems to be to give the widest signification to such expressions. 

In Uodij!<n)i V. ./e.r,* ivbero the testator after devising certain freehold pro- 
pel t}, devised “ all my furniture, plate, linen and other effects that may be in 
my po.ssession at the time of my death,” jE,s.si.;r,, M. R., said, “ It is alleged that 
tile words ‘ other effects ’ are to be cut down so as to mean that which is some- 
thing like furniture, plate or linen. But tlie answer is that the Avords of a will 
ought to lia\c their natural meaning given to them, unless there is some contrary 
intention appearing in the will. The mere fact that the testatrix enumerates 
some items before the words ‘ effects ’ docs not alter the proper meaning of these 
words.” Again, where the devise was of all my money, cattle, farming imple- 
ment.s etc.,” Ji:ssi:i,. i\[. R,, held the words “ ct cHem ” passed the whole residuary 
estate.3 Where general words are used in making a bequest followed by a 
specification of the pi’operty of the testator, introduced by such words as “ viz," 

“namely,” “consisting of,” a similar construction is applied, the later words 

being treated as not restricting the general uords but as added by way of enu- 
meration or descrijitioii of the chief particulars of which the estate consisted.* 

In a case where the testator bequeathed the “ whole residue of money ” to 
A “except such things as the under-mentioned,” it was held that the word 

“ money,” having regard to the context, was used in its general sense, and that 
it was suflicioiit to pass tlie residue.^ 

.Since a will, as we have seen, speaks from the death of the testator,!! it folloivs 
that where property has been .specilically bequeathed, but at the death of tho 
testator has ccasc.l to answer the terms of tho specific bequest, ns where stock 
specifically given has been converted, it falls into the residue,! 

IVhen all c.vcrpt certain property is given by a residuary clause, and the 
excepted property is given to a legatee who dies in tho lifetime of the testator, 

or the gift of the excepted property fails for remoteness, tho excepted property 
will ]);i.ss und(‘r tlie ivsidiiary clause.^ 


■ Knnnan v. lYea mmi, 2G llonv., 220; Ban, oh;/ v. Ta....el, b. K., 11 Eq., ,1G3. Seo simra 
pp, 152, 153. 

» L. R., 2 Cli., 122. 

® Chapman v. Chapman, L. R., 4 Cli. D., 800. 

Brid.jes V. Bridges, 8 Vin. Abr. Doviso. 295, pi. 13 ; Dean v. Oihon, h. R., 3 Kq., 713 ; 

Chatmen v. S>oril, 2 V, and B., 222 , Aoi, v. Oeonje. L. R., -1 Cli. I)., 135 ; SiJ, raves v. Brewer, 
L. R., 15 Cli. D.. 594. 

* In the goods of White, L. R., 7 p. D., 65. 

® Indian Succession Act, s. 77. 

’ ManfieJd v. Newton, 2 Coll., 620 note. 

noU, ct'DV2S" ' ''' ’’ 
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In England, where a testatrix gave certain lands in the parish of H to A, 
B, and C, as joint tenants-iu-fee, and devised to the plaintiff the rest of my 
freehold hereditaments in the parish of H. and all my freehold hereditaments 
in the parishes of, <tc. the devise to A, B, and C having been declared void, 
it was held, that the lands comprised in that devise did not pass under the 
gift, which was a specific gift, of the “ rest of my freehold hereditaments in the 
parish of H,” but was undisposed of.‘ That case was decided under s. 25 of the 
Wills Act, which is similar, as to real property, to s. 90 of the Indian Succession 
Act. It enacts that— “ Unless a contrary intention shall appear by the will such 
real estate or interest therein as shall be comprised in any devise in such wdll 
contained, which shall fail or be void by reason of the death of the devisee in the 
lifetime of the testator, or by reason of such devise being contrary to law or 
otherwise incapable of taking effect, shall be included in the residuary devise 
(if any) contained in the will.” Mellish, L. J., was of opinion, that the section 
only applied where there was ” what might be called a universal residuary 
devise,— that is to say, a devise of all the residue of the testator’s lands.” 

A residuary gift passes property over which the testator has a general 
power of appointment under s. 56 of the Indian Succession Act, and which he 
has not appointed, or has ineffectually attempted to appoint. Thu.s, where a 
testatrix, having a power of appointment over a sum of stock, appointed the stock 
to her sons, A and B, and she left the residue of her property to A, and B died 
before her, it was held, that A was entitled as residuary legatee to the share 
intended for B.2 In England, where a testator shows an intention not to include 
certain property in a residuary bequest, effect will be given to his intention. 3 
In the case of Davers v. Dewes' the testator by his ivill declared his intention to 
dispose of his household goods by a codicil and devised the rest of his personal 
estate not disposed of by the codicil to his wife. He afterwards made a codicil 
but did not thereby dispose of his household goods, and it was held that the 
residuary legatee was not entitled to the household goods, but that they went to 
those entitled under the Statute of Distributions.’ Here, apparently, if the 
bequest is really residuary (and whether it is or not, depends simply npon the 
will showing the intention of the testator to pass by the gift the residue of his 

property), property excluded from the residue and not otherwise disposed of 
must pass by the residuary bequest. 


* Springett v. Jennings, L, R., G Chan., 333. 

* Spooner’s Trust, 2 Sim., N. S., 129. 

® Circuitt V. Perry, 23 Beav., 275 ; Davers v. Dewes, 3 P. Wms.. iO. 

^ 3 P. Wms., 40. 

® See Green v, Pertwee, 5 Ha., 249 ; Canningha.n v, Murray, 12 Jar., 547 ; Evaus v. Jones 

2 Coll.^ 516. 
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In Wifjhtv. testator gave to C. IT. all her personal property, 

except a certain warf wliicli she hccjueatlied to purposes Avhich failed, and it 

was held tliat the wharf fell into the residue belonging to C. H. But in 

that case, it was considered, there was no intention to exclude the wharf from 
the residue. 2 

It is hardly necessary to point out tliat under a residuary bequest, a legatee 
in thi.s counti-y is entitled to immoveable as well as moveable property.^ 

Ih'foie leaving the subject of residuary bequests it i.s ncco.ssary to deal with 
wlint is known as tlio doctrine of lapse for wl.ere a legacy lapses it falls into 

the residue of the testator’s estate, unless the testator has guarded against this 

by directing that it should go to some other legatee. 

I he law, it IS said, always leans in favour of early vesting of estates bequeath- 
ed or devised,* The eifect of this prineiplo “seems to be that property which is the 

Kulijert of .a disposition, whether testamentary or otherwise, will belong to the 

olijcct of gift immediately on the instrnment taking cfToet, or .so soon afk-rwards 
as sneh object comes into existence, or the terms thereof will permit. As, 
therefore, a will takes elTect at the death of the testator, it follows that any 
dcvi.se or bequest in favour of a per.son in c,s>r,—/. r„ without any intimation of 

a desire to susiiend or postiione its ojieration, confers an immediately vested 
interest.’* [ii (ho case of a legacy given in general terms, without specifying 

the time when it is to he [laid, the legatee has a vested interest in it from the 

day of the death of the testator, and If he die without having received it, thore 
is no lapse but the legacy passes to his nqirc.sontativos <> If, liowevor, tho 
legatee docs not survive the testator, the legacy, whether of moveable or immove- 
ahlc property, cannot take elToet, hut is .said to la,ise and forms part of tho residue 
of the testator’s property, unless it apiioars by tho will that the testator intend- 
ed that it should go to some other person. Accordingly, in order to entitle the 


' b. Ii., 23 C'h. Div., 218, 

= See I,, li., 23 Ch. Div., p. 221.; per LiNm.EV, h. J., (llstingnisliing Carers v. Dewes, S 
r. W., 40; irOimffH V. FiV/,/, K:iy, 507. 

® Mi/nmo/iioi Ghosal v. Ptireshiiath Foi/, 22 W. U., 17 . 4 . 

^ Dufifcld V. DnjJield, 3 Bligli, N. S., 2G0. 

* 1 Jarm., 700. 

' Indian Saeoession Aet, s. 91. This section applies to nindns, etc., nnder tho Hindu 
Wdl.s Act. Tho use of tl.o words ' to ho paid ’ in tho section would seem to eoufiuo its opera- 
t.ou to peenuiarv legacies; hut it is subaiit.ed that (ho sauio priueiplo which has always 
gnnled tho Engli.sh Courts would bo applied hero in tho case not only of bequests of nil kinds 
of niovoablo iwoperty, but also of devises of i.uinoveahlo properly. 

Tlic suhjoct of vesting in case of legacies, where the payme'nt or possession is postpouod, 
or whoro tho legacies are contingent on a spccifiea uncertain event, is dealt with later. 
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representatives of the legatee to receive the legacy, it must be proved that he 
survived the testatord 

The doctrine of lapse, under the Indian Succession Act, as iu England, 
applies, not only to personal estate, but also to real estate, ^ and to cases of 
appointments by way of bequest or devise, under powers.^ In case of powers, 
the appointee must survive the donee of the power in order to take."^ 

In Elliot V. Sinith^ whei’e the testator left legacies to three persons and 
directed that if any of them died, his share should go to the others, and one of the 
legatees and the testator were drowned at the same time, it was held, it was 
said, in accordance with a long series of cases,^ that the word “ die ” meant “ die 

in the lifetime of the testator ” and that the legacy of the legatee who died, 
became part of the residue. 

A devise or bequest will lapse if the legatee be dead before the making of 

the will, and in such a case it has been held that parol evidence is not admissible 

to show that the testator knew at the time of the making of the will that the 

legatee was dead? so as to raise a presumption that he intended there should 
be no lapse. 

A bequest to a debtor of the debt due from him lapses like any other legacy,^ 

Thus, if the testator beq ueaths to B Rs. 500 which B owes him, and B die’s 
before the testator, the legacy lapses.® 

We have already seen that under such bequest as “ to A and his children ” 

and “ to A and his executors or administrators,” A takes the whole interest,w 

and accordingly, if A dies before the testator or happens to be dead at the date 

of the will, the bequest lapses.^ Even, if such a legacy be confirmed by a 

subsequent codicil, in case of the death of the legatee since the date of the will, 

the lapse is not prevented so as to give the legacy to his children or his’ 
representatives.^^ 

If a bequest is in the alternative, as to A or his heirs, or to A or his issue, 


Ibid., 92. This seciion also applies to Hindas, etc., under the Hindu Wills Act 
" QoodHght V. might, 1 P. Wma., 397 ; Br.ett r. Rigden, Plow., 340. 

® D. 0 / Marlborough v. Ld. Godolphin, 2 Tes. Sen., 61. 

* Freeland v. Pearson, L. R., 3 Eq., 658. 

® L. R., 22 Ch. D., 237. 

« Bindcn v. Earl of Suffolk, 1 P. Wma., 96; Turae v. iloore, 6 Ves., 556 ; Cambridge v. 
Ruos, 8 Ves., 12 j 0 Mahoney y. Burdett, L. R., 7 H. L., 338. 

’ May bank v. Brooks, 1 Bro. C. C., 84. 

* Elliot y. Devenport, 1 P. Wms., 84. 

» Indian Succession Act, s. 92, illustration (a), 

” Supra, p. 181 ; Indian Succession Act, s. 84. 

- Indian Snccession Act, s. 92, illustration (5) ; Appleton v. Rowle;,, L. R., 8 Eq. 139 - 
Maybank y. Brooks, 1 Bro. C. C., 84. H j . 

Maybank v. Brooks, 1 Bro. C. C., 84 ; Hutcheson y. Hammond, 3 Bro. C. C., 127. 
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or to A or his cliildren. is in general construed as substitutional, 1 and 

the befjnest will not lapse by reason of A\s death in the lifetime of the testator.* 
But whci'e a substitutionary gift follows a life-interest as where there is a bequest 
of a life-interest to A, followed by a bequest to B or his heirs, this has reference 

to B s dying m the lifetnnc of A, and not of the testator, and if B predeceases 
the testator, the bequest will lapse. ^ 

A more declaration that the gift shall not lapse is not effectual to prevent 
lapse if the legatee die in the lifetime of the testator, unless it is clear that it 
is to go to his estate in that event but if the testator, after such a declaration 
against lajise. gi\es a legacy to A and his executors and administrators this will 

besnfhcient to show that the executors and administrators were to take in the 

event of A s deatli.^ A dcclai-ation, however, that the legacy is to vest from the 
date of the will has been held, in the case of a similar legacy, not to be sutheient 
to prevent a lajise.*^ In Browne v. ^oJye^ the testator gave by will the residue of 
Ins estates to trustees, to jiay the same to seven legatees named, in equal shares, 
as tenants in common, and their respective executors, administrators, and as- 
signs, and declared that such shares should be vested in each legatees immediately 
upon tlie execution of tlie will. It was held, that the share of one of the 
legatees who died after the date of the will, hut before the testator, did not 
belong to her legal representative, but had lapsed. '\Vu;uam, V.-C., said,— A 
testator may jn-event a legacy fi-om lapsing, but the authorities show he must 
do one of two tilings : he must in clear words exclude lapse, or he must clearly 
indicate who is to take in case the legatee should die in his lifetime.”^ Thus, a 
bequest to such iier.sons as A shall by deed or will aiipoint, and, in default, to 
his next-of-kin, will go to tlie next-of-kin in the event of A jiredeeeasing the 
testator,^ tor a gift over in default of apjiointment docs not fail by the death of 
the donee of the power in the lifetime of the testator. 

\\ here there is a devise of an estate subject to the payment of an annuity, 
or of a debt to a creditor, the death of the intended devisee will not defeat the 

gilt of the annuity or of the debt, for the estate remains charged. So, where 

See s. 83 and illustration (c) to that section, si/prn, p. 180. 

Oetlinijs V. 2 SI. nnd K., GO ; Rr Porter's Trusts, 4 K. and J., 188. 

v.^’^e»e/^4 Ves.,418,435: .InV/, 3 Madd., 40t, as qualified by 

lie Porter's Trusts, 4 K. and J., 188. 

'* Piclerinif v. Stamford, 3 Vos., 403 ; Undcrirood v. 4 D. M. and G., G33 ; seo ^spi- 

nall y. Duckworth, 35 Boav., 307. 

* Sihloj V. Conk, 3 Atk., 572. 

® Browne v. Hope, L. U., 14 Eq., 313. 

’ L. K., 14 E(i., 313. 

® Ibid., p. 347, 

» Edn-ard, y. Sah„-a,j. 2 PI.., G25 ; v. EoMaU, 32 Ponv., 31. 

“ U Hig V. II ,gg, 1 ,\tk., 382 ; Ililh V. ir„/ 0 !/, 2 Atk., 605 ; Okc v. Heath, 1 Vos. Son., 135 ; 
seo Indian buccoasioii Act, s, 07, 
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a testator devised an estate at M to his son on the express condition that he 
should, within three months after the testator’s deatli, relinquish all claim to 
a sum of £3,400 due to him by the testator, and, after devising other lands for 
sale for specific purposes, declared that the debt should not be paid out of the 
residue, it was held, that althongh the son predeceased the testator and thei*e 
■was consequently a lapse of the devise to him, the condition bound the estates 
and tliat the debt of £3^400 must be discharged from it.^ 

The doctrine of lapse applies to contingent bequests. Thus, if a sum of 

money is bequeathed to A on his completing his eighteenth year, and in case he 

should die before he completes his eighteenth year, to B, and A completes his 
eighteenth year, and dies in the lifetime of the testator, the legacy to A lapses, 
and the bequest to B does not take effect.^ 

In England, where there is a bequest to trustees in trust for the payment of 
debts to creditors, although the debts may have been discharged by a certificate 
in bankruptcy^ or barred by limitation, there will be no lapse in the case of cre- 
ditors who do not survive the testator but their representatives will take. 
In Goppin V. Coppin^ it was held that where creditors had released their 
debts they must claim as voluntary legatees, and that their legacies must be 
subject to the general rule, but it is difficult to support this case upon principle. 

The rule, that in order to entitle the representatives of a legatee to receive 
the legacy, it must be proved that he survived the testator, would cause a legacy 
to lapse if the testator and the legatee perished in the same catastrophe, as in 
the same shipwreck or fire and there was no evidence to show which died first.^ 

According to s. 93 of the Indian Succession Act ‘‘ if a legacy is given to two 
persons jointly and one of them dies before the testator the other legatee takes the 
whole. It will be observed that the section in terms provides only for the case 
of a bequest to two persons, but it is submitted that the section is equally appli- 
cable to the case of a bequest to any number of persons jointly.7 In England, the 
principle is applied not only where one of the joint legatees dies in the lifetime 
of the testator, but where the gift to one is revoked^ or where one of the joint 


' In re Kirlc, L. R., 21 Ch. D., 431. 

Indian Succession Act, s. 92, illustration (e). This was the case of Bumherstone y. 
Stantony 1 V. and B., 385 ; see Williams v. JoneSy 1 Ross., 517. 

« Be Soioerhy^s Trusts, 2 K. and J.. 630 ; Turner y. Martin, 7 D. M. and G., 429. 

* Philips y. Philips, 3 Hare, 28 1 j Williamson y. Naylor, 3 Y, and C 208 
» 2 P. W., 295. 

« Indian Saccession Act, s. 92, illustration (/) ; see Elliot y. Smith, L. R., 23 Ch. D 237 
’ See Morley y. Bird, 3 Tes., 628. ’ 

® Humphrey v. Tayleur, Amb., 136. 
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tenants is incapable of taking, as for instance, wlicre he was witnessed the willd 
In England, where there is a gift to legatees as tenants-in-common, as where 
a fund is to be divided among them nomhiatim, in equal shares, if any of them 
die before the testator, what was intended for them will lapse into the residue.* 
8o, under the Indian Snccession Act if a legacy is given, not to legatees jointly 
but to legatees in words which show that the testator intended to give them dis- 
tinet shares of it, then, if any legatee dies before the testator, so much of the 
legacy as was intended for him will fall unto tlie residue of the testator’s pro- 
perty,3 as if a sum of money is bequeathed to A, B, and C to bo equally divided 
between them and A dies before the testator, B and C will take only so much as 
tlic}' would have had if A had survived the testator* 

It may be said generally that all expressions importing division by equal 
or unequal shares, or referring to the devisees as owners of respective or distinct 
interests, and even words simply denoting equality, will operate to create a 
tenancy-in-common. Thus, it has long been settled, that the words ‘equally 
to be divided,'^ or ‘to be divided,'^ will create a tcnancy-in-comraon. So a 

devise or bequc.st to several persons ‘ equally amongst them,'? or ‘ equally or 
‘in equal moieties, or ‘share and share alike ’if' or ‘ respectively,’^! or with a 
limitation to their heirs ‘ as they shall severally die,’** or to ‘ several,’ ‘ between/ 
or ‘ amongst’ them/>s or ‘ to each of their several heirs,’!* or to ‘ each ’ of several 
peisons,!^ has been held to make the objects tenants-in-common.'^ In all these 
cases, on the death of any legatee, so much of the legacy ns was intended for 


- Young v. Davies., 2 Dr. and Sm., 1G7 ; 9 Jur., N. 8., 399 ; Fell v. BiddolpK L. R., 10 C. 
P., 701 ; In rc Coleman, L. R., 4 Cli. D., 1G5. 

^Bagwell v. Dnj, 1 P. Wins., 700 ; Pope v. Prtjyr, 2 P. Wms., 4SS ; Appleton v. Rondei/, 

L. R., 8 Eq., 139 ; seo Ilumhle v. Shore, 1 Haro, 217 ; In re Rhoades, 29 L. R., Ch. D., 142. 

Indian Succession Act, s. 94. This section applies to Hindus, etc., under tho Hindu 
Wills Act. 

* Ihid, illnstration. 

» Doe d. Liversage v. 5 B. and Aid., 164. 

Peat V. Chapman, 1 Yes. Sen., 542; -lcl*en«an v. Burrows, 3 Y. and B., 54. 

’ Tr«nier v. Hone, 1 Eq., Ca. Ab., 293. 

® Denn v. Oasken, 2 Cowp., G57. 

® Harrison v. Foreman, 5 Yes., 207. 

Heathe v. Heathe, 2 Atk., 122. 

” FoU-cs V. ircN/cr/j, 9 Yos., 45G. 

Sheppard v. Gibbons, 2 Atk., 441. 

LaMrook v. Cock, 2 Mer., 70; AHorncj.aenend y. rictchc,-, L. R., 13 Eq., 123; Cu„.p. 
hell 7. Campbell, 4 Bro. C. C., 15. 

Gordon v. Atkinson, 1 DoG. and 8., 478. 

** Hatton V. Finch, 4 Bcav., 186. 

2 Jarman on Wills, 257. 
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him will fall into the residue, unless, the bequest be to the objects as a class, 
m which case the individuals composing the class at the death of the testator, 
or at the period fixed for distribution are, as we shall see, entitled, among 
them, whatever be their number, to the entirety of the subject of the gift.i 

So far do the Courts always lean in favour of a tenancy-in-common,?' that 
in the case of Booth v. AUngton,^ where the bequest was upon trust to pay, assign, 
and divide the same upon the death of the testator’s daughter, unto and equally 
between all her children, if more than one, as,/oi«/ tenants, and if but one then 
to .such child, Stuart, V. C., held, on the context of the will, that the use of 
the words ‘ joint tenants ’ should not be allowed to control the intention of the 
testator to create a tenancy-in-common previously expressed in the words ‘ pav ’ 

‘ assign,’ and divide.’* Of com-se, if the bequest is to tenants-in-cominon, with 
a clause of survivorship, as to A and B, share and .share alike, and if either 
should die without leaving issue, his share to go to the survivor, the share of 
A predeceasing the testator will not lapse. ^ 

Where a testator bequeathed a fund to the children of B, as tenants-in-com- 

mon, and directed that the shares of any members of the class who died before 

him leaving issue should not lapse, it was held that the direction against lapse 

in the ease of those dying leaving issue did not have the effect of causing the 

shares of those who died without issue to lapse, but that the whole went to the 
.sulwivors.® 

No question of lapse arises where a bequest is made to a described class 
of persons, as, in that case, the legacy ivill go only to such as shall be alive 
at the testator’s death.7 Even, if the gift is of a particular sum to each member 
of^ a class, or to a class of persons as tenants-in-common, the class will be ascer- 
tained at the death of the testator, or at any other fixed period, and those answering 
the description at the time fixed will take the whole notwithstanding the death 
of any of the class in the lifetime of the testator.* But, if the gift is of a 

* See Share ^.iV Mahon, 4 Dr. and War., 431; Knhjht y. GouM, 2 My. and K. 295 • P. 

SoUman, L. E., 4 Chan. Diy., 165 ; 2 Jarman on Wills, 264. Intestate and Testamentary kc 
cession in India, pp. 116, 117. ^ 

* Jolliffe V. Easty 3 Bro. C. C., 25 ; see per Lord Thdrlo\ 7, p. 26 

® 27L.J, Chan., 117. 

* Intestate and Testamentary Snccession in India, pp. 116, 117- 

MacTcinnon v. Peachy 2 Keen, 555 ; Raekham v. De la Jlfare, 10 Jur., N. S., 190 

® Aspinall v. Duckworth, 35 Beav., 307. 

’ Indian Snccession Act, s. 98. This section is embodied in the Hindn Wills Act but ' 
applying it under the latter Aet “son,” “sons,” “child” and “children” include an adopted 
son; and the word “grandchildren” includes the children whether adopted or natural born 
of a child whether adopted or natural born, and the expression “daughter-in-law” includes 

the wife of an adopted eon — Act XXI of 1870, s. 6. 

• Ringrose y. Bramham, 2 Cox., 384 j Butler y. Loxoe, 10 Sim., 317 ; Shuttleworth y. Greaves, 
z ’ 
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particular portion of the wliole to each of a class, in that case the survivors 
will take only their original shares and the shares of those who predecease the 
testator will go as undisposed ofd 

In Chriiftophersonv . Artz/Zo/-® a rule was laid down that, where there was a gift 
to a class and then a substitutionary gift of the share of any one of the class 
who should die in the lifetime of the testator, no one could take under the substi- 
tutionary who was not able to predicate that his parent might have been one of 
the original class, and consequently, if his parent was dead at the date of the 
will, and therefore, by no possibility, could have taken as one of the original class' 
his issue would be unable to take under the substitutionary o*ift. That rule 
was followed in the Court of appeal in Hunter v. Cheshire^ and in v. 0/*/*.* 

It was also followed in In re WelK'iter s Estate^ where there was a bequest to “ all 
the children of or, in the event of their decease, to their aesceiulants, share and 
share alike.” M had six childi-en, of whom live were living at the date of the 
w'lll and at the date of tlie testator’s death, and one had died prior to the date of 

the will leaving issue. Kav, J. held that the issue of the child of M, who died 

before the date of the wdll, were not entitled to a share in the property be- 
queatlied, but that it went to the Hve children who survived the testator. 

Both under the Englisli Wills Aet'^ and the Indian Suceesshm Act^ special 

provision is made to prevent a lapse in ease of bequest.s to the children or 

other lineal descendants of the testator. Tiie provisions of section 9t> of the 

Indian Succession Act ai-e as follows ; " Where a bequest shall liave been made 

to any child or other lineal deseendanl of the testator, and the legatee shall 

die in the lifetime of the testator, hnl any lineal descendant of his shall survive 

the testator, the beijuest sliail rot lap.so, but shall take effect as if the death of 

the legatee had hai»pened immediately after the death of the testator, unless 

a contrary intention shall appear by the will.” They are practically the same 

as those of N. 38 of the Wills Act, the words “other lineal descendant” being 
substituted for othm- issue.” 

‘1 My, and Or., 3R ; Lei</!t v. 17 Ht-uv., dOo ; Fitzroij v. Duke of Hichttunui. 27 Ueav., 180; 

liamsat/ v. Skrhurrdnlp, t.. K.. 1 Kq.. 129 ; v. Bo.<tock. L. R., 10 Ch , 358 

' Ptuje V. 2 I*. W. L-Mt, 

“ I .Mei-., 320. 

' L. H., KCh.. 7:il. 

^ L. R., 8 CU. U.. do. 

* L. R., 23 Ch. 0., 737. 

« 1 Viet., c. 20, a. 33. 

’ S. 96. Tliis aeotion is o.nbodied iu the Hindu Wills Act, hut in npplviug it under the 

hdler Act “son,” “sons.” “child" “children” include an adopted son'; and the word 

“grandchildrou” includes the ohildreu whether adopted or natun.l horn of a child whether 

adopted or natural born, .and the expression “ danghter-in-lnw " includes the wife of an 
adopted sou— Act XXI of 1870, a t;. 
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Neither the English nor the Indian Act substitutes for the predeceased 
legatee the lineal descendant whose existence is the event or condition which 
excludes the lapse, but it renders the subject of the gift the absolute propertv 
of the predeceased legatee, and therefore disposable by his will, notwitlistandinD- 
his death before the death of tlie testator.' The legacy is a vested interest in 

the legatee.* In Be ,s lEi//.* it was considered doubtful by Rojiu.lv, M. R., 

whether the will of a legatee who predeceased his father, the testator, should 
be construed according to the event, or whether it should be construed as if the 
legatee had suiwived the testator, or, in other words, as if the testator had 
predeceased the legatee. If the legatee has not made a will, the property will 
devolve as his own property would, on his intestacy.* 

^ It seems that to prevent the lapse of a legacy, it is not necessary under 

s. .13 of the English, or s. 96 of the Indian Act, that the lineal descendant, who 

IS alive at the death of the testator, should be the same lineal descendant who 

was alive at the death of the legatee. It is sufficient that any lineal descendant 

— e. g., a grandchild of the legatee— should be in existence at the death of the 

testator.6 '■ I think,” said Sir C. Cresswell in the case of In the goods of 

Parker, “ it is a fair presumption that the intention of the Act was to preserve 

the legacy whenever there might be any issue of the legatee alive at the death 
of the testator.^ 

Under Hindu law and under s. 99 of the Indian Succession Act, which applies 
to Hindus, a person to be capable of taking under a will must either be in 
existence m fact or in contemplation of law. It appears to follow, therefore, that, 
in the case of a Hindu will coming within the circumstances stated in s 96 of 
the Indian Succession Act, the legatee dying in the lifetime of the testator 
leaving a lineal descendant must, in order to be able to take the legacy without 
offending against the principles of Hindu law, be treated as a person in existence 
in contemplation of law— or as, having a statutory existence.? 

It would seem that section 96 of the Indian Succession Act, like s. 33 of the 
1 Is Act,s would apply in a case where a testator, in [iroviding for an absent 


* Johnson V. Johnson, 3 Hare, 157. 

“ In the goods of Parler, 1 Sw. and Tr , 523. 

® 34 Beav., 495. 

* Winter v. Winter, 5 Hai-e, 30G ; Wisden y. Whden, 2 Sm. and Giff.’ 396 ; Mo,o,r y Orr 

7 Hare, 473. ■ ^ t, 

* In the goods of Parkey, 1 Sw. and Tr., 523. 

* Ihid, p. 525. Intestate and Testamentary Siincession in India, pp. 110, 119 

’ This construction has been put upon a. 96 of the Indian Succession Act in a case decided 

oT m^Totf "h '"''d^G " Pvess-Reg. Appeal No. 97 

Of 1885 Tottenham and Guradass Banerjee, JJ.-Jifu Lai 3Iahta v. Bivda Bibeo. 

* Winter t. Winter, 5 ITarc, 30U; Moicer v, Orr, 7 Uarc, 473. 
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child, was ignorant of liis death, for tlie intention of the Legislature in England 
in framing s. .33, which that section closely follows, was to prevent a portion given 
by a testator to a child going from the estate of such child, and his family from 
being left portionless by reason only of the death of the child under certain cir- 
cumstances.' It seems, also, that the provisions of the Indian Act would ajiply 
toa testamentary appointment under a general power, though there is a gift over 
in default of api.ointment,* but not under a special power.3 They do not apply 
to a gift to a but only to a strict lapse, foi', under a gift to a class, the 

share to which a child would have been entitled, had it survived, does not lapse 
in consequence of his death in the testator's lifetime. 

The provisions against the lapse of legacies to children render it necessary 
for a testator intending that a legacy to one child shall go over to another, in the 
event of the death of the first legatee, to c.xpress that meaning by his will.'' 

Where the deceased, a legatee under the will of l,cr father, died in his 
lifetime, leaving issue living at his death and also a hu.shand, who died before 
the father, having made a will, the Court granted administration to the son 
of the deceased as if she had died immediately after the death of the testator.® 
In the ease of In re llciiskrl a father devised a freehold hou.se to his .son, and his 
lesiduary estate to trustees in trust for other persons. The son died in his 
father’s lifetime leaving issue living at his father’s death and having by his 
will devised all his real estate to his fathei', and it was held that, as under s. 33 
of the Wills Act, the son mast be deemed to have survived the father, the house 
passed to the son absolutely under the father’s will and became subject to 
the testamentary disimsition by the son, but that, as by the will of the son the 

property was devi.sed to bis father, the devise by the son failed and his heir at 

law was LMititlcMl to the property. 

If a beipu'st is made to one person for another, the legacy does not lajise by 
the death in the testator’s lifetime of the i.ei-son to whom the be(|uest is made!® 
Thus, if a bequest is made to a man in trust for another, the legacy will not 


* See Troifcr v. iriHfer, 7 Karo, p. 313 ; per Wioram, V. C. 

® Ecclea V. Cheijne, 2 K. and J., G7(>. 

• GnJJifhs V. Qale, 12 Sun., 354; Freeland v. Pearson, L. H., 3 En., 658 ; Uolylaml v. 
etvin, h. K., 26 Ch.D.,266 

♦ Ohief/ V, ]iates, 3 Drew., 323 Browne v. Hammond, Johns., 215. 

‘ /a rc MorFs Trust, 10 Hare, 178. Seo Fnllford v. Fullford, 16 Boav 565 

• In the goods of Councell, L. R., 2 P. ami D., SM j See In re Hone's Tnusts, L. R„ 22 Ch. 
D., 663. 

’ 19 Ch. D., 612. 

> Indian SnccesBion Act, s. 97. This section applies to Himb.s, etc., under the Hindu 
Will Act. 
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lapse by the death of the trustee in the testator’s lifetime, i or, if there is a o-ift 

to A charged with a legacy to B, and A dies in the lifetime of the testator, 

B will be entitled to the legacy .2 On the other hand, a devise of the le-al 

estate or interest to a trustee will not be rendered void, although the cM 

que trust predecease the testator.3 So, where there is a devise to A char<.ed 

with a legacy to B, provided B attain a particular age, the devise to A is 
absolute, unless B attain that age> 

Although a share of a legacy, which has been given to different per- 
sons in distinct shares, lapses and falls into the residue, yet where the share 
that lapses is a part of a general residue bequeathed by the will, the share is 
treated as undisposed of, and does not ennre to the benefit of the other residuary 
legatees, but goes to the next of kin.B This rule, which has been adopted 
by the Indian Succession Act, is the well-known rule which is illustrated 
in the case of Skrymshn- v. Northcote.^ There, the testator gave his residuary 
estate to his two daughters, but directed that if either of them should die 
leaving no issue, out of the moiety of her so dying, £500 should be paid to H 
and that “ the remainder of that moiety ” should be paid to the other sister’ 
The testator revoked the gift of £500 without making any fresh disposition 
ot it, and one of the sisters died leaving no issue. It was held, that the £500 
went to the next-of-kin. Sir J. Pl.i.er, M. R., said: “ It seems clear, on 
the authorities, that a part of the residue, of which the disposition fails will 
not accrue m augmentation of the remaining part as a residue of a res’idue 
but instead of resuming the nature of residue, devolves as undisposed of’ 
Residue means all of which no effectual disposition is made by the will other 

tlmn the residuary clause ; but when the disposition of the residue itself fails 
to the extent to which it fails, the will is inoperative.”? 

It frequently happens that testators devise the residue of their propertv 
•n certain shares and direct that in a certain event a share shall fall into the 
residue^ In such a case the direction is mere surplusage and the share is 
disposed of according to law.8 In Burahle v. Shore,^ there was a gift in the 

* Sales V. England, 2 Veru., 4G8i Oke v. Meath, 1 Ves. Sen., 140. 

® yvigg y. Wigg, 1 Atk., 382. 

* Doe V. Edlm, 4 Ad. and E., 582. 

Tregonwell v. Sydenham, 3 Dow. H. of L. Kep., 194. 

‘ Indian Sncoession Act, s. 95. which, with certain explanations, applies to Hindus etc 

under the Hindu Wills Act-Act XXI of 1870, ss. 2. 6 ; Skrymsher y. Northcote, 1 Swlnst ’ 

666; LigUfoot y. Burstall, 10 Jnr.. N. S.. 308 ; Sykes y. Sykes, L. R., 3 Ch.. 301 ; Crau,shau, y 
Crawshaw, L. R., 14 Ch. D., 817. 

® 1 Swanst., 566. 

^ Ibid., p. 570; see also Sykes v. Sykes, L. R., 3 Chan., 301 

• See Humble v. Shore, 7 Hare , 247. 

• 7 Hare, 247 ; see In re Barker's Estate, L. R., 15 Ch. D., 635. 
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■will of one-sixth of the testator's resiclnary estate to 8. VV. hut this gift was 
revoked by a codicil which gave the same one-sixth to the S. W. for life, Avith 
a direction, that, after her decease, a legacy should he paid thereout, and that 
the remainder of such sixth should sink into the residue. It was held, that 
the remainder ipI the sixth of the residue was not thereby given to the other 
residuary legatees hut was undisposed of. The decision jiroceeded upon the 
giound that tliei’c was a distinct and separate share given to he ajiplied ns 
directed by the will, and that share lapsed. 

In In re h’lmailerl the testator bequeathed the residue of his personal estate 
to his wife for life, and after her death to his sister and three brothers in equal 
shares, hut directed that in the event of his sister dying unmari-icd in his wife’s 
lifetime (which event happened) her one-fourth share should fall into the residue ; 
It was held that there was no intestacy as to the sister's one-fourth, hut that the 
whole residue was on the widow’s death divisible in thirds between the three 
other legatees, the testator being treated, in disposing of the residue, as having 
meant to say that it should he divided into four shares, hut that in an event 
which might happen another division might ho necessary, namely, a division 
into thirds— in other words that, if there should be four per.sous, it should he 
rendered into Four, if only three persons, into three parts. Somewhat similar 
reasoning was applied in the case of In re S^illcr.^ There the te.stator gave 
the residue of her estate equally between a number of jiei-sons, whom she 
named, and such of the children of J. G. as were living at the date of her xvill. 
.1, G. had died before the date of the will leaving no children. It was held that 
there was no lapse as there had in fact been no gift, and that the residue was 

divisible among the other per.sons named. The direction to divide the residue 

was treated as in elfect a direction to divide it among the persons named 

and the children of J. G., if there Avere any such living at the date of the will. 

In In re Itohertsi the testator bequeathed the residue of his personal estate 

to tru.stees uiion trust for a nephew and three neices, by name, equally between 

them, and ho declared that his trustees should retain the share of each of the 

neices, upon trust, to jiay the income to her during her life for her ,separato use, 

and after her decease, as to the capital thereof, upon trust as she should by Avill 

appoint, and in default of appointment, upon trust for her child or childi-en, 

sons at twenty-one and daughters at twenty-one or marriage, equally between 

them, if more than one. One of the neices man-ied and died befoi-e the testator 

leaving an infant daughter, and it was held that her share lapsed and that there 
was an iiitc-stacy in ros|)(.‘ft of it. 

* L. K., liy Cli. \)., U± 

' L. K., la cii. I)., GM. 

• L, K., 27 Ch, IJiv., 315 ; fullowiiig Stewart v. 3 Deli, aial J,, .-,32 ; se® Vt>s:<rorlh 

r. Spea/, Ilian, L. K., 1 Ch. 1),, GliO. 
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There may be a particular residue as distinguished from a general residue, 
and the particular residuary legatee may be entitled to tlie benefit of any 
failui*e of gift out of the particular residue. Thus, under a gift of certain 
specified property to A, after payment of particular legacies, and of the general 
residue to B, A is entitled to tlie legacie.s which fail.* It is a general rule that 
where a will disposes of a variety of property belonging to tlie testator and 
winds up with a gift of the remainder or of the residue, the gift is to be treated 
as a gift of the genei-al residue, but each case mu.st depend upon the particular 
cn*camstances and the framing of the will.® In the case of Ommaney v. Butcher,^ 
the testator after bequeathing to A and B legacies of stock and giving several 

legacies to public charities appointed A and B his executors and after directine- 


his books, jewels and furniture to be sold, gave 
to different persons, and concluded his will thus : 
remaining I should wish it to be given in private 


various .small sums as legacies 
“ In case there is any money 
charities.” It was held, that 


this residuai-y clause did not comprehend the general residue of tlie testator’s 
estate consisting of leaseholds and money in the funds, but was confined to the 


residue of the produce of the articles which the testator directed to be sold. So, 
ill Wrench v. Jutting, ‘‘ where the testator bequeathed to A his household fumi- 
ture and other like things “ and all other goods of whatever kind,” and directed 
that certain specified monies should be divided in a particular manner after 


all his debts should be paid off, and he then specified certain legacies and pro- 
ceeded thus " £3000 to £4000 or whatever remaining sum or sums to A,” 
it was held that A did not take the general residue.^ 

In O/iaftijjfiey v. Bary,'^ a testatrix bequeathed certain specified portions of 
her personal estate to trustees upon trust for sale and conversion, payment of 
debts and legacies, investment and payment of the income to her mother for life, 
and, after her death, as to £2000, part of the fund, to pay the same to the Vicar 
of M, to be disposed of at his discretion “ in or about restoring, altering, etc., the 
church, parsonage and school ” of M, and, as to the residue thereof, upon the 
trusts afterwai'ds declared by the will concerning moneys to ax*ise from the sale of 
her real estate. The testatrix then gave “ all the rest, residue and remainder of 
her personal estate to her mother absolutely and devised her real estate to 
the same trustees in trust for sale, and directed them to hold the sale moneys 
and the residue of said trust money, stocks, funds, shares and securities in 
trust for the children of C absolutely. An inquiry was directed as to what 


‘ De Traford v. Tempest, 21 Bear., 564, 

• Jull V. Jacobs, L. R., 3 Ch. D., 703. 

• T. and R., 260. 

^ 3 Beav., 5*21. 

• See Bot/s v. Morgan, 3 M. and C., 661 ; MarJcham v. Ivatt, 20 Beav., 579, 

• Champney y. Davy, L. R., 11 CU. D., 949. 
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sums would be required in restoring, altering, etc., the church, parsonage and 

school, and it was held, that the legacy for that purpose was valid to the extent 

of the money ascertained to he required and that so much of the £2000 as failed 

passed to the legatees of the particular le.siduo of the fund out of which it was 

given and not under the general gift of i-esiduary jicrsonal estate. In dealing 

with this case Ham,, V. C. expre.ssed an opinion that the construction of a 

liarticular residuary gift was unaffected hy the absence or presence of a general 
residuary gift. 

If a general residue he undisposed of it mii.st he ilivided among all the next- 

of-kin, notwithstanding that the testator has hy his will directed that one of 
them shall take no .share in his property.' 

Where a bequest is made to a ch,s.s' of persons iiiider a gcnc^l description 

only, It IS a rule that no one to whom the words of the description are not in 
tlieir ordinary sense applicable is entitled to the legacy .2 

There is this distinction as pointed out hy Lord Cottenham between a gift 
to a class and a gift to individuals. The former imiilies an intention to benefit 
those who constitute the class and to exclude all other.s, while a gift to individuals 
by their several names and descriptions, though they may together constitute 
a class, implies an intention to benefit the individuals nanied.s Questions, how- 
ever, frequently arise as to whether a gift is a gift to a class or to indivi- 
duals. A gift to “my daughters A. 11 and C (hy name) and their issue > 
snupbnter, is merely a gift to the persons named and if any one should have died 
in the lifetime of the te.stator there would have been a lapse of his share * But 
if the gift is to “ my daughters A, 11 and (' (hy name) and their issue,” and 
the will contains a further direction that any daughter horn siihsequentlv should 
participate equally with those names, it is a gift to a class consistimi of the 
daughters named and all other daughters thereafter to he horn ^ A .x^ift to mv 
“ nine children ” is not a gift to a class.® AVhere, however, the bequest of a 
lesidue was to a son and four daiightcKs, the te.stator having two 

.sons and four daughters all of age at date of will, and “such of my child or 
children, as should attain 21 years or marry, in equal shares ns tmiants-in- 
common, but subject, as to the share of any daughter, whether now living or a 
child hereafter to be born to the trusts following-” the shni-e of” such 
daughter being settled, it was held that the five named took as a class and not 
as individuals and that the whole residue was divisible among the three who 

• 4 IJeav., 318. 

> Indian Snccession Act, s. 85 This see, ion applies to .lindns.e.o., nude., the Uiadu WillsAot. 
Per Loro Cottenham, v. Jlarher, 3 Jly. niui Cr.. (vSS 

• Re Stanhope's Trusts, 27 Benv., 201, p. 203. 

' Be Stanhope’s Trust, 27 Beav., 201. 

• In re S.nitkS Trusts, L. U., 9 Ch. D., 117 ; /„ SlanstteUt, L. R., 15 Ch. D„ 84. 
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survived the testator, the other two having died without issue. » The testator 
m that case had m effect treated the five persons named as a class. Any person.?, 
not strictly constituting a class may be so treated by the testator as to’ 
constitute a class. Thus, a gift to A and the daughters of B and a gift to the 
daughters of A and the daughters of B are both gifts to a class.* 

In Shaw V. M'Mahon^ the gift was “ amongst all my childi’en living at my 
death, including my sons, B and W,” and by a codicil the gift to W was revoked, 
and the gift was held by Lord St. Leon.^rds, to be a gift to a class.‘ A gift how- 
ever, to H for life and at his death to be equally divided between his surriving 
children and his neice B, is not, it was held in Brakeford v. Brakeford,^ a gift to a 
class, because a class, though not the number constituting a class, must be ascer- 
tained at one and the same time. R having died in the lifetime of the testator, 
there was a lapse.^ In Aspinall v. BitckworthJ where the gift was unto and equally 
amongst the testator’s nephew, A (A not being a child of B) and the childi-en of 
his sister B, or their respective executors, it was held that the gift was to a class, 
and that if one of them happened to die in the testator’s lifetime, the survivor 
or survivors would take the whole.* If there is a direction in the will that the 
gift IS to be vested at the testator’s death, then, in the case of a bequest to all 
the children of J. D. and to R. A., there will be no lapse, as in the case of 
Brakefm-d v. Bmke/ord,^ but the gift will go to those who smwive A cift 
to all the nephews and neices .of the late husband of the testatrix who were 
living at the time of his decease, except A and B, was held to be a gift to aclass ^ 

Both according to English Law and the Indian Succession Act, where there 
IS a bequest simply to a described class of persons the thing bequeathed will 
go only to such as shall be alive at the testator’s death.12 But this rule is sub- 
ject, under the Indian Act, to this exception, that if property is bequeathed to a 
class of persons described as standing in a particular degree of kindred to a 

^ In re Jackson, h. R., 25 Ch. D., 162 ; Be Stanhope's Trust, 27 Beav., 201. 

Re Stanhope's Trusts, 27 Beav , 201 ; In re Jackson, L. R., 25 Ch. D 16’ 

' 4 D. and W., 431. 

■* Clark V. Phillips, 17 Jur., 886. 

* 33 Beav., 43 ; see In re Featherstone' s Trusts, L. R., 22 Ch. D.. Ill ; In re Ann Wood's 

Will, 31 Beav., 323 ; Be Chaplin's Trusts, 33 L. J., Ch. 163 ; in7son v. Atter, 44 L. T., N. S., 240. 

® Drakeford v. Drakeford, 33 Beav., 43. 

’ 35 Beav., 307. 

® See In re Featherstone' s Trusts, L. E., 22 Ch. D., 111. 

^ Supra. 

In re Featherstone' s Trusts, L. E., 22 Ch. D., 111. 

Dimond v. Bostock, L. E., 10 Ch., 358 ; Viner v. Fraticis, 2 Bro. C. C., 655 ; Lee v. Pain 

4 Hare, 201 J Leigh v. Leigh, 17 Beav., 605; but see Cruse v. Bouell, 4 Drevr. 215 ver Ki\ 
DEBSLEY, V. C. 

Indian Succession Act, s. 98. This section applies to Hindus etc. with certain necessarv 
modifications— Act XXI of 1870, ss. 2, 6. ' ^ 
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specified individual, but their possession of it is deferred until a time later than 
the death of the testator, by reason of a prior beqnest or otherwise, the property 
will at that time to sucli of them as shall be thoTi alive, and to the repre- 
.sentatives of any of them who have died since the death of the testatord 
In Kngland, generally speaking, every person who uf the time of the fesfafo 7 '*s 
death falls within the described class will be entitled ; but where it appears 
from express declaration, or clear inference upon the will, that the testator inten- 
ded to confine his becpiest to those only who answered the description at the date 
of the instnimoit, such intention must be carried into effectd A Court of Equity, 
however, is always anxious to include all children in existence at the time of 
the testators death, and particularly when he stands in the relation of parent 
to child. Presuming that a testator intended to do his duty in providing for 
all his children at his death, the Couit will lay hold of any general expression 
to give effect to his presumed intention, and will not permit such general ex- 
pression to be narrowed by the context.'^ 

A cliild en ventre sa mere is considered to be in existence at the testator’s death* 
and will be included in a simple bequest to children. But children, not en ventre 
m mere, but born afterwards will not be included where a bequest is immediate 
to children as a class, although the bequest be to children ‘‘ begotten or to be 
begotten ” or “ that may be born.”^ Similarly, where the period of distribution 
is subsequent to the testator’s death although a child who falls under the descrip- 
tion then is entitled, although not born at the testator’s death, no child born after 
the period is entitled,^ and that, also, even where the words " born or to be bora ” 
or similar words are added.*^ 

According to English law, in the case of an immediate gift, if Ihera ara no 
children born at the death of the testator, or, where a prior interest is given, at 
the period of vesting in possession, all children subsequently born are let in 
but under section 90 of the Indian Succession Act if there be no object in being 
answering to tlie description of the class, the betpiest is vold.^ 

* Ibid ; seo lliKiheti v. Ihxjhe.-i, li Vei?., 25(1. 

Shft'L’i' V. liistiDji, -1 lii'o. 0. tv, 55. 

* Matchirick v. Cock, 7 (!0i) ; Frvcnnnfte v. 7Vn,/nr. 15 Vrs., SClt ; In rc Deighton^s 

7Vi/.s'/, L. R., 2 Ch., Div., 783 ; Williams on K.votMilnr.'i. ]>, lOiCi - .J.. 

* Chirka V. Blake, 2 Bro. C. C., 319 ; Pearce r. Carrin-jtan, L. R., S (^h:ni., 9(59 ; see In re 
Piiierif's Estate, L. R., 3 Chan. Div., 300. 

» SjmickU.uj V. Ramn-, 1 Dick., 314 ; L'.iyl;/ v. Muhtlel.,,,, 14 Iio,,v„ 453 ; Slon-s v. Renbow, 
2 M. and K., 40, (S. C.) 3 DeO. M. inul (}., 390. 

Oimlctt V. Pitrtou, b. R., 13 Kq., 427 ; see /mh-// v. /,r.h4/, 25 Beav., -185 ; firt/rman v. 
Chunj, L. R., G Eq., 215. 

’ mithread v. Si. John, 10 Vca., 152 ; v. Justice, 34 lionv., 508. 

» Williams on Executor.^, 1000. Snn llVi.i v. 2 Vor.. 75 ; Shepherd v. lugnim, 

Amb., 418 ; Ilnichesn,, v. Jonce, 2 Ma.Ul,, 124 ; ^\■,/„dln,m v. 3 Bro. C. C., 58, 

“ 8eo illustrations (6J lunl (f) to s, 08 ol tbe In.lian Snoorssion Art 
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In the case of Ram Lall Sett v. Raiiai Loll Sett^^ which was a case on the 
construction of a deed, W^ilson, J. had occasion to examine the authorities as to 
gifts to a class generally and gifts to a class tainted with the vice of remoteness, 
which will be dealt with later. “ In dealing ” he said, “ with a gift to a class you 
inquire, first, at what period the class is to be ascertained— it may, in the case 
of a will, be on the death of the testator, or at a later period. If the class is to 
be ascertained on the death of the testator no question of remoteness can arise 
and the general rule is that the gift takes effect in favour of such of the class 
as are then capable of taking. If the ascertainment of the class is deferred to 
a later date, those who become members of the class within the extended period 
are admitted and, subject to any question of remoteness, those, who are thus ca- 
pable of taking, take. In either case, if any members of the class are incapable 
of taking because boi-n after the date of ascertainment, they are simply excluded 
and the rest take the whole, and this is so even if the gift to be persons born and 
to be born.2 If any die in the testator’s lifetime they are simply excluded and 
the rest take the whole if the gift to one is revoked by codicil he is simply ex- 
cluded and the rest take the whole.^ If one is incapacitated because he has 
attested the will he is simply excluded and the rest take the whole.6 In many of 
the cases the decision was based upon the special doctrines of English law appli- 
cable to joint tenancy, but Fell v. Biddolph^ and In re Coleman-^ show that the rule 
is the same where no joint tenancy comes in. The Indian Succession Act in 
s. 98 declares the law applicable to wills governed by that Act in accordance 
substantially -with the view I have explained.” 

The rule laid down by the section referred to, it seems, would apply where 

the gift is of a particular sum to each member of a class, and the class is fixed 
at the death of the testator.® 

If there be a preceding life or other interest, as in the exception to section 
98 of the Indian Succession Act, the distribution of the fund is suspended, and 
the class entitled will be the children, or as the case may be, living at the death 
of the testator, and also those boim afterwards, but before the determination of 
the life or other prior interest.^ It is because the interests vest in each 

' I L. R,, 12 Cal., 663, p. 679. 

» Sprackling r. Ranier, 1 Dick., 3t4; Ayion v. Ayto,u I Gok., 327 j Whitbread v. Lord St. 
John, 10 Ves , 152 j Mann v. Thompson, Kay, 638. 

® Steivart v. Sheffield, 13 East, 526 j Re Coleman, L. K., 4 Ch. D., 167. 

^ Shaio V. McMahons, 4 Dr. P. W., 431. 

» Young v. Davies, 2 Dr. and S., 167 ; Fell v. Biddolph, L. R., 10 C. P., 701. 

® L. R., 10 C. P. 701. 

’ L. R. 4 Ch. D. 167. 

® Ringrose v. Bramham, 2 Cox, 384 ; Butler v. Jjowe, 10 Sim., 317. 

» Middleton v. Messenger, 5 Ves., 136; Walker v. Shore, 15 Ves., 122 ; Barnahy v. Tassell 

Xi. 11 363* 
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member of the class as he comes into being that, if he die before the penod of 
distribution,' the representatives of such as have died since the death of the tes- 
tator will be entitled along with those alive at the period of distribution.* 
Where the distribution is to be made when aU attain, or when the youngest 
attains, a particular age, all children will be admitted, and not merely those who 
happen to be living* when the 3 'oungest attains the particular age.^ But where 
the period of distiibution is postponed until the members of a class — e. chil- 
dren attain a particular age, the rule is to let all in until there must be a dis- 
tribution of a share to one. According!}', if any member of the class has attained 
that age at the death of the testator, the class is then ascertained.* If no child 
has attained that ago, the class is ascertained as soon as any one child does, and 
all members of the class born at the death of the testator, or coming into exis- 
tence before the first attains the particular age, are entitled, to the exclusion of 
those born afterwards.^ In Locke v. Lamh^^ there was a bequest of a sum of 
stock to be divided between all the children of A. B., as they .should attain hi.s 
or her age of 21 years ; and it was held that the fund was to go to such of the 
children of A. 13. as were living when the first attained 21, and who had 
attained or who should attain 21. If the testator mcrel}' declares that the 
interests are to be vested at 21 , the class is ascertained at his death.'^ 

In Berkeley v. i^wtuhournc^'^ the testator bequeathed his residue in trust for 
his mother for life, with remainder in trust for the children of his two sisters 
in equal shares as tcnants-in-common, to be vested interest, in the sons at twent}'- 
one, and in the daughters at that age or on marriage. The testator’s mother 
died a few months after him, and his sister had several children some of w’hom 
were born after the death of his mother. It was held that the mother’s death 
was the period at which the shares vested and consequently that after-born 
children were not entitled to i>artici 2 )ate in the funds. 

In Mascyk v. PoNTiFEx, J. expressed an opinion, that s. 98 of 

the Indian Succession Act ai)j)lied only to vested interests. 


» Attortiey-Gencral v. Crispin, 1 Hro. C. C.. 386; Mulrlleton v. Mrssenjvr, 5 Ves., 136. 

Sco illustrations {(I) and {e) to s. 98 of the Indian Succession Act. 

" jVaiaicari;/;? v. lieernr, 8 llaro, -U ; Htojhcs v. limihes, U Ves., 256. 

* Hofjijer V. Payne, 23 Bear., 474. 

* Aadmo.*? V. Partinutoii, 3 Bro. C. C., 491; Jiarrinyton v. Trintram, G Vos., 345 ; Oppen- 

eim V, Henri/, 10 Hare, 4rU ; v. S/. John, 10 Ves., 152. 

’ L. R.,4 Eq., 372. 

’ Berkelaj v. Sn inbo„r,„, IG Sim.. 27m Intestate and Testamentary Sueeession in India, 

p. 122. 


" 16 Sim., 275. 

“ 1. L. K., 4 Cal., 304. 
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It has already been pointed ont in dealing with the subject of lapsed 
bequests that if the legatee does not survive the testator, the bequest lapses and 
forms part of the residue of the testator’s estate, unless it appears by the will 
that the testator intended that it should go to some other person. It may happen 

however, that a bequest is given under a particular description to a person not 

yet come into existence either at the date of the will or of the testator’s death 
and in such case there is no lapse. ’ 

Section 99 of the Indian Succession Act, after laying down the rule that 
equest is void when made to a person by a particular description, and no 

person answering the description is in existence at the testator’s death, allows 

an exception when such person stands in a particular degree of kindred to a 
specified person, but his possession is deferred by reason of a prior bequest 
or other mse. The exception expressly declares that the gift is to take effect if 

any person answenng the description comes into existence between the death 

of the testator and the time to which possession is referred. 

If section 99 of the Indian Succession Act, as pointed out by Wilson J > 
stood alone, it would absolutely and without restriction empower a testator to 
whom 1 was applicable^ to give his property to unborn persons standing L 

befo ^^th ’f t kmdi-ed, provided those persons came into existence 

before the gift is to take effeet in possession. Sections 100 and 101 of the Indian 

Succession Act, whmh like s. 99, are, however, embodied in the Hindu Wills 

Act, lay down restrictions upon the power conferred by s. 99. Section 100 pro- 

VI es, in effect, that the deferred bequest must comprise the whole of the 

emaining interest of the testator in the thing bequeathed,^ and section 10 1 

which IS general m its terms, invalidates any bequest which delays the vesting 

beyond a life or ives in being and the minority of the donee, who must be 

iving at the close of the last life. Under the general Hindu Law which 

applies in cases to which the Hindu Wills Act is not applicable, a gift to 

persons unborn at the death of the testator is void,^ and this is also true under 

p. ’■ ® ® ’ ^21 ! r. L. H-, 8 Cal., 157. See supra 

* It applies to Hindtis, etc., under Act XXI of 1870, s. 2. 

" See Alangavmvjori Dabee v. Sonamoni Dabee, I. L. R., 8 Cal., 637 and Ram Lai Sett v. 

anal Lai Se t, I. L. R 12 Cal., p. 669 as to whether as. 100, 101 and 102 have any application 
to Hindu wills, regard being bad to the s. 3 of the Hindu Wills Act. 

timelf riT f ^ *0 ^ P®>^son not in eriatenoe at the 

time of the testator s death subject to a prior bequest contained in the ivill, the later 

equest shall be void unless it comprises the whole of the remaining interest of the testator 
in the thing bequeathed. 

4 Cai ‘ V. Doorgamoneg Lessee, 1. L. R., 

(S C) I Vr 8 P I fiuv ’ ’ Duies V. Sonumcmi Dabee, 10 C. L R. 459 

(o. 1* L# 8 Ca.l») 637. 
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the Hindu Wills Act, which was passed, shortly before the decision of the Fiivy 
Council in tlie Tagore case, for the purpose of providing rules for the execution, 
attestation, revocation, revival, interpretation and proof of the wills of Hindus. 

In the case of Alangnmaujori Dahce v, Sonamoni Dahee.^ Wilson, J. consider- 
ed that in case of wills to which the Hindu Wills Act applies, viz.^ wills made 
after the 1st of September, 1870, ss- 99 — 101 of the Succession Act being em- 
bodied in the later Act must be allowed to have their full effect, and beheld, 
that, under these sections, a gift to the unborn children of the testator’s three 
unmarried daughters, to take effect when these children attained their majont}', 
was a valid gift. It was argued, in that case, that the gift was invalid by reason 
of the last proviso of s. 3 of the Wills Act, which provided that nothing in the 
Act contained ‘‘ shall authorize any Hindu, Jaina, Sikh, or Buddhist to create in 
property any interest which he could not have created before the first day of Sep- 
tember, 1870.” Wilson, J., however, was of opinion, that to give this effect to s. 
3 of the Hindu Wills Act was, wholly or partially, to overrule ss. 99 — 101 of the 
Succession Act, as embodied in s. 2 of the Wills Act; and in order to avoid so 
doing, he considered him.self bound to hold that the words ‘create any interest,’ 
in the last proviso of s. 3, must be read as referring to the estate or interest 
which could be given, without reference to the further question to whom it 
could be given, that being a view which gave a meaning to the words of that 
section, while at the same time it allowed the sections embodied in s. 2 of the 
Hindu AVills Act to take effect. 


If the decision of Wir.sON, J.,had been upheld by the Court of Appeal the law 
as laid down in the Tagore case, which, as already mentioned, had not at the 
date of the passing of the Hindu Wills Act been decided by the Privy Council, 
would have been materially altered. The decision of Ahuujnmanjori Dahec 
Sonamoni IJahee was, however, first dissented from by PoNTii'i'X, J., in the case of 
Kalhjnath Nang Chowdhnj v. Chioidcr Nath Nang Choirdhrg,^ and, subsequentlv, 
overruled, on ajipcal, by Garth, C. J., and AViutk, J.,s who held that a gift by 
will to Hindus unborn at the time of the death of the testator, M'hether made prior 
or subsequently to the passing of the Hindu Wills Act, was void. 

Under the exception to s. 99 of the Indian Succession Act, a bequest to the 
eldest son of C, who had no son at the death of the testator, to be paid to him 
after the death of B would be a valid gift to a son of (' born durim'^ IVs lifetime 
and alive at B’s deatli.'* 

Section 101 of the Indian Succession Act is a restriction on the rule as to 


* 9 C. L. R., 121, fS. C.). I. L. R., 8 Cai.. 157. 

I. L. R., 8 Cal., 978. (S. C.\ lO C. h. 1C. 459. 

* Afangamaiifori Oabee v. NondmrtHi Vnher, I. I-. R., 8 Cal., 097. 

* Illnstr.ition (r). 
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perpetuities under Euglish law ^ By that law the vesting of property might 
be postponed for any number of lives in being and an additional teim of 21 
years afterwards, and for as many months in addition as are equal to the ordi- 
nary period of gestation, should gestation exist and the additional term of 21 
years might be independent or not of the minority of any person to be entitled.^ 
Section 101 allows the vesting to be delayed, beyond the lifetime of 
one or more persons in being, for the period only of the minority of some 
person in existence at the end of that period ; and under s. 3 of the same Act 
the period of minority of pereons governed by the Act is eighteen years. The 

addition of an absolute period of 21 years has not been adopted by the 
section. 

It is a rule that, in considering questions of remoteness, the question is not 
whether the limitation is good in the events which have happened, but whether it 
was good in its creation, and whether it must necessarily take effect within the 
limits prescribed by law.-^ In Dungamwn v. Smith, Platt, B., thus enunciated 
the rule : “ Where a gift is afflicted with the vice of its possibly exceeding the 
prescribed limit it is at once and altogether void both in law and equity. °And 
even, if in its actual event it should fall greatly within such limit, yet it is still 
as absolutely void as if the event which would have taken it beyond the limit 
had occui-red.” The rule has been held to apply to Hindu Wills. In the ca.se of 
Soudamoney Bossee v. Jogesh Chundra Butt,<‘ Pontipex, J. said, “ In deciding ques- 
tions of remoteness in England it is an invariable principle of the English Com-ts 
to pay regard to possible and not to actual events ; and the fact that a gift 
might include objects too remote or incapable of profiting directly by the 
testator’s bounty is held to be fatal to its validity. This principle is equally 
applicable to the interpretation of the wills of Hindus.”® It is of course 
applicable, in like manner, to all irills to which the Indian Succession Act applies. 

The possibility of a woman being past child-bearing is not a possible event 
for the purpose of determining whether a gift is void for remoteness or not,? and 

’ Section 101 of the Indian Succession Act is as follows : — No bequest is valid whereby 
the vesting of the thing bequeathed may be delayed beyond the lifetime of one or more 
persons living at the testator’s decease, and the minorit 7 of some person who shall be in 
existence at the expiration of that period, and to whom, if he attains fall ago, the thing 
bequeathed is to belong. 

* Jee V. Audley, 1 Cox., 324; Fearne, Cont. Rem., 430. 

® Cadell V. PalmeVf 1 Cl. and F., 372. 

^ Jee V. Audley, 1 Cox., 324 ; per Lord Kenyon ; on Hodson v. Ball, 14 Sim., 658 ; Lett v. 
Randall, 3 Sm, and Giff., 83 ; Dangaimon v. Smith, 12 Cl. and F., 646 ; Smith v. Smith, L. R. 

5, Ch., 342; see In re Beavan^a Trusts, L. R., 34 Ch. D., 716. 

* I. L. R., 2 Cal., 268—9 

® See Bramamayi Dasi v. Jages Chaitdra Butt, 8 B. L. R., 400, 

’ Jee V. Audley, 1 Cox., 324. 
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the Court, therefore, will not allow evidence to be given to show that at the 
date of the will a manned woman was past the age of child-bearing for the 
purpose of showing that cliildren then living were meant, so as to make valid 
a gift over, wliicli otherwise would bo void for remoteness.' 

Tlie following are the illustrations to s. 101 of the Indian Succession Act 
A fund is bequeathed to A for his life ; and after his death to B for his 
life ; and after B s death to such of the sons of B as shall first attain the age of 

A and B survive tlie testator. Here the son of B, who shall first attain 
the age of may be a son born after the death of the testator ; such son may not 
attain 2.> until more than 18 years have elapsed from the death of the longer 

liver of A and B ; and the ve.sting of the fund may thus be delayed beyond the 

liletiiue of A an<l B, and the minoi'ity of the sons of B. The bequest after B's 
death is therefore void.* If a fund is bequeathed to A for his life, and 
after his death to B for his life, and after B’s death to such of B’s sons as 
sliall first attain the age of 25 and B dies in the lifetime of the testator, 
leaving one or more sons, in this case the sons of B are persons living at 
the time of the testator’s decease, and the time when either of them will 
attain 25 necessarily falls within his own lifetime and the bequest is valid.s 
Again, if a fund is bequeathed to A for his life, and after bis death to B 

for his life, with a direction tlmt, after B’s death, it shall be divided amongst 

such of B’s children as shall attain the age of 18; but that if no child of B shall 
attain that age, the fund shall go to C, Here, as the time for the division of the 
fund must arrive at the latest at the expiration of 18 yoai-s from the death 
of B, a person living at the testator’s decease all, the bequests are valid.* 
In the case of a fund bequeathed to trustees for the benefit of the testator’s 
daughters, with a direction that if any of them marry under age, her share of 
the fund sliall be settled so as to devolve after her death upon such of her chil- 
dren as shall attain the age of 18, any daughter of the testator to whom the 
direction api)lics must be in existence at his decease, and any portion of the 
fund wliich may eventually bo settled as directed must vest not later than 18 
years from the death of the daughter whose share it was. All these pi-ovisions, 
therefore, will bo valid.® 

According to Hindu Law gifts in favour of idols are not invalid though 
the gifts 1)0 in their nature perpetual. >5 If, liowever, a devise to idols be not a 

* In re S(njer\s L. H., G Eq., 319. 

' Indian Snccession Act, s. 101, illusti-ntion («). 

* Ibitl, illustration (6). 

* {bid, illustration (c). 

* Ibid, illustration (d). 

® Kumarn A.-iimn Kriahnn Deb v. Kiimura Kumara Krishna Deb, 2 B. L. K., 0. C 47 per 

Markup, J. ; 'Uufnre v. Tayore, 9 U. L. R , 377 ; Artii/iaaraMiaai v. Ananda Krishna 4 B L R 
O. C., 231. ’ • • •» 
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real dedication for the worship of the idols, hut in effect a settlement in perpe- 
tuity for the beneficial interest of the descendants of the testator, it will be void.‘ 
Under Hindu Law any provision for perpetual descent or for restraining alienation 
IS void,”2 but, in the case of KnJhj Prosono Mitter v. Qopee Nath Kur,^ it was held, 
that a recital by the testator of his desire to establish a perpetuity did not in- 
validate the subsequent trusts of the will, so far as they were otherwise good 
according to ^ 

The Indian Succession Act, by s. 102^, declares that if a bequest is made to 

a class of persons, with regard to some of whom it is inoperative by reason of the 

rules contained in sections 100 and 101 of the Act, or either of them, the bequest 
IS wholly void. ^ ‘ 

Now, whether^ a gift be given by act infer vivos or by will, no one can take 
under the gift who is not in existence and thus capable of taking at the date from 
which the gift speaks, that is to say, the date of the gift, if infer vivos, the death 
of the testator in the case of a rvnll.6 Accordingly, if the gift be intended to 
operate partly in favour of persons liidng and partly in favour of persons not yet 
bom, the intention of the donor or testator cannot take effect to its full extent 
The principle upon which the Courts should act in such cases has given rise to 
much difficulty, and there appears to be some conflict of authority. Section 102 
of the Indian Succession Act adopts the rule in Leake v. Robinson, -r but expressly 
limits it to cases of gifts to a class affected with remotness by s. 101 or to the 
case of analogous defect mentioned in s. 100 of the Act. In England, as we have 
seen, a gift is bad which does not vest in some one within a life in beino- and 
twenty-one years afterwards, and, under the rule in Leake v. Robinson, a ^ft to 
a class in such terms that the ascertaining of the class and the vesting of the gift 
are, or may be, deferred beyond the period allowed by the law, is wholly void 
and cannot be made effectual for such members of the class as might be ascertain- 
able earlier. This rule, it is pointed out by Wilson, J.,8 is a rider upon the law 


' Promotho Dossee v. Rndhika Prasad Duff, 1-1. B. L. E.. 175 ; see supra, p. 50. 

^ Mayne, s. 395. 

® 7C.L. R., 241. 

* See KHshnaraniani Dasi V. Ananda Kj'ishna Bose, 4 B. L. E., (0. C.L 231 • Chu 

money Dossee y. Motilal Mullick, 5 C. L. U., 496, ’ ’ 

‘ This section is embodied in the Hindu Wills Act. but having regard to s. 3 of that Act 

It IS at least doubtful whether ss. 100, 101 or 102 are really applicable to Hindu Wills-See 
Ram Lai Sett y. Kanai Lai Sett, I. L, R., 12 Cal., p. 699. 

See Tagore v. Tagore, 9 B. L. R. ; Soudamoney Dossee y. Joges Chnndra Dutt, I. L E 

2 Cal., 262 ; Kherodemoney Dassee v. Doorgamovey Basse, I. L. R., 8 Cal., 455 ; Earn Lai Sett 
y. Kanai Lai Sett, I. L. R., 12 Cal., p. 669 ; per Wilson, J. 


’ 2 Merivale, 363. 

^ Ram Lai Sett y. Kanai Lai Sett, I. L. R., 12 Cal., p. 681. 
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of remoteness and lias never lieen applied to any case except that of a gift to 
a class tainteil with the vice of remoteness. Lord Sklrorne in Pearlcs v. Mosletj^ 
thus enunciated the i*ule : " The rule is that the vice of remoteness affects the 
class as a whole if it may affect an unascertained number of the members.” The 
ground upon which the rule is based is that the donoi*’s intention was to benefit 
all tlie mernbei’s of the class, ami that to eoustrue the gift as a gift to such 
members ot the class as are capable of taking, having regard to the rules as to 
remoteness, would be make a new will for the testator. In Leake v. Eohinmn^ 
Gram, M. H.. thus explained the reason for the rule, “ 1 must make a new will 
for the testator, if 1 split into portions his general bequest to the class and snj' 
that because the rule ot law torbids liis intention from operating in favour of 
the wliole class I will make bis becpiests. wbat he never intended them to be, 
a series oi particular legacies to particular individiial.s, or wbat be had as little in 
contemplation, distinct betpiests in each instance to two ditferent classes, nnmel)', 
gramicnildren living at his death and to graudcbildren born after his death.”® So 
Rolfe, B. in another case said : “'riie reason wlw a gift to a class, as children 
or the like, is void, when it embraces some objects too remote to this : there is 
no intention to give to any number short of the whole class; and therefore, if 
the prescribed limit may be transgres.sed, the whole gift fails, because it does 
not )ieO'ss-arihf take ctlect within the prescribeil period.”^ 

'i'lie first case in whieli the rule wasfollowetl in India was that o\' Bramamayi 
Dusi V. Jatjfs- ( 'h/nuley In that ease the testator directed bis jiroperty 

to be divided into live shares, of whlidi each of his four sons should take one 
and his two grandsons the other, for life, with a gift over, and a question was 
raised as to the devolution of the shares of two of his sons, \V and S. As to 
tlie share ot S. there was a clause in the will wliieh declared that '‘on the 
death of any son without leaving male issue, his share slu>nld go to the sur- 
vivors oi my said .sons and my said two grandsons for life and their respec- 
tive male issue absolutely alter their death in the same manner ami proportions 
as beieinlietore desciibed respecting their original shares.” It was held that 
the gilt over was void. I'he gilt was construed as a gift to the surviving sons 
and the living male issue ot the tleeeased sons as a class, the surviving sons to take 
for their lives, and the issue ot the tleeeased s()ns absolutely,” and it was pointed 
out that male issue might include persons born after the death of the testator. 
On this ])oint Norman, rl. said, “'I'lie gift, therefore, so far as it is a gift to the 
unborn male issue ol the sons and grandsons of the testator must fail. Now it 
is a well settled rule in constiaiing wills, founded in>on excellent reasons, and 
which has been mloptcd in the 102ud section of the Indian Succession Act, that 


* L. 11., 5 Ap. (la., 71 i. 
2 Mer., p. 3‘JO. 


® V. Smith, 12 Cl. and F., p. 675 

* 8 li. L. K , m. 
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■where there is a gift to a class, and some pei'sons constituting such class cannot 

take, in consequence of the remoteness of the gift or otherwise, the Avhole must 

fail. Upon that principle, I think we are bound to say that the gift over on 
the death of Shib Dass wholly fails. 

In the case Soudamone]) Dassee v. Jogea Chnuder which was upon the 

same udll as the case just referred to, the plaintiff was the widow of the sou of W, 
who had been held in the latter case to have taken his father’s share absolutely. 
The claim was resisted by the defendants, who claimed under the subsequent limi- 
tations over, which they contended Avere valid, and who Avere Avilling to admit 
that the plaintiff’s husband became entitled under the original gift. Neither 
paiiy (it being their interest not to do so) contended that the original gift to 
the male issue of the testator’s son Avas inA^alid, as including objects too remote, 
or, m other Avords, objects to Avhom, under the laAv, the testator could not 
laAvffully make a devise. The objection, hoAA'CA'er, AA'as taken by Pontifex, J. 
at the hearing, and adopting to the full extent the rule laid doAvn by Norman, J., 
he held that the gift to the plaintiff's husband Avas bad. 

In the next case, that of Kherodewoneg Dossee v. Boorgamoneij Uossee,^ the 
residue of his estate after seA'eral other legacies Avas given by the testatoi- “ to 
the son lately born to my sister’s husband S and to the sou or sons that may here- 
after be born to him.” The gift Avas held to be Avliolly void on the principle 
laid doAvn on the case of 8ondamonei} Dossee. 

Considerable doubt, however, has been cast upon the authority of those 
decisions, none of Avhich, it may be observed, ha\^e received the sanction of the 
final Coui't of Appeal, by tAA'o recent cases. 

In the first case^ Avhich Avas decided by the Pri\’y Council, one Mata Dj'al, 
the gx’andfather, his son, Udey Narain and his grandson, Satinjit formed a 
joint family governed by the Mitakshara Luav. Udey Avas a man of profligate 
and extravagant habits and in ordei- to protect the estates, Mata Dyal, AAuth 
the consent of Udey, to whom a sum of Rs. 5,000 was paid, made a con- 
veyance of his estate to Satrujit and declared that “ Satrujit and his OAvn 
brothers, Avho may be born hereafter, are and Avill be the permanent and right- 
ful owners.” The Privy Council held that the transfer Avas not A’oid but 
operated as a valid transfer to Satrujit. In their judgment the Priv}’ Council 
say “ There remains a question of some difficulty, AAdiether the deed, Avhich 
contemplates benefits to after-born sons of Udey Narain as Avell as to Satrujit, 
can have any operation in his favour. This question, though raised in the 
plaint, is not dealt Avith by cither of the LoAver Couits. It depends entirely 

" I. L. 11. 2 Cal., 212.. 

, ® I. L. K., 4. Cal., 455, (S, 0.), a C. L. it., 3i5. 

** Rai Bishen Gha7id v. AsinaUla Koe)\ L. R., 11 I. A., 104, S. C., I, L. R., 6 All, 560. 

♦ L. R., 11 1. A., pp 170—179. 
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on the view winch may be taken of tlie meaning of the parties to the transac 
tion, for tlie rule of law, on whicli the plaintiff relies is, viz., that gifts cannot be 
made to persons unborn at the time, is well settled. 

It is said then that the gift is made to a class, and that inasmuch as some 
of the class arc unable to take, none can take, and certain sections of the Ijidian 
Succession Act of 1865 are invoked to give weight to this contention, the Legis- 
lature having thouglit fit to apjily these sections to Hindu wills. 

Independently, however, of the distinction which may be taken between wills, 
the operation of which is suspended during the teststor's life, and deeds which 
opeiate immediatelj-, especially .such deeds as confer a present interest ujion a pre- 
sent person, the .sections cited have no bearing on such a, gift as that under consi- 
deraUon. Section 102 lays down the rule that a bcrpiest inoperative as to some of 
a class shall bo wholly void, not in all cases, but only when the bec|uest offends 
against the rules contained in sections 100 and 101. And the gift under consider- 
ation does not fall within either of these two .sections. It may be that Illustration 
(h) to section 102 imports into Indl.a an Knglish rule of constructiou which usually 
defeats the intention of the testator. But whatever force the illustration may 
have (and it .seems out of place as attached to a, section intended, not to define 
the word “ class, but only to establish a sjiccial incident of gifts to classes), it is 
not made applicable beyond the two cases contemplated by sections 100 and 101. 

Assuming that the deed is intended to e.vpress a gift to the brothers of 
Satrujit, which cannot take etfeet as such, what is the whole .scheme of the 
parties ? Wo find them bent on saving the ancestral estate from the conse- 
iiuences of the continued e.xtravagance of one of Its members. The plan they 
adopt, probably the only plan open to them except a complete imrtition, is a 
transfer by the head of the family, with the consent of his son, to the lower 
generation. 1 he only member of that generation was the grandson Satrujit. 
Ho therefore is made to take by name and immediately, and the possession and 
ownership are transferred to him. Is then the gift undisputably designed for 

him wholly to fail because the pai-ties .sup]iosed that they could join with him 

po.ssiblo after born .sons, who, if any had happened to be born, could not legally 
claim under a gilt ? Is Udey Narain, whose interests were bought out for 
valuable consideration to re-enter upon his son, in whose favour B.ey wei-e 
bought oiitp No doubt that on the present a.ssuinption .some portion of the 
intention must tail, but that is no reason why the whole should fail. The pam- 
monnt intention was to get rid of Udey Narain by passing the property to his 
■sons. That intention is nineli more readily etfcetiiatod by giving the property 
to Satrujit, the only then son of Udey Narain, than by holding that the deed 
and all that followed upon it, the mutation of names, the pos.session and manage- 
ment of Asmaida did not operate any change at all. 

Casc.s are not rare in which a Court of Construction tinding that the whole 
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plan of a donor of property cannot be carried into effect, will yet give effect to 
part of it rather than hold that it shall fail entirely. In the present case, there 
is every reason for holding that, if Satrujit’s possible brothers are not able to 
take by virtue of the gift, he shall take the whole. He is there, present and able 
to receive the gift. He is an individual designated in the deed. If the deed 
stood alone, it is a question in each case whether a designated person who is 
coupled with a class described in general terms is merged into that class or not. 


But the deed does not stand alone. It is followed by actions of a kind which 
even vdthout a deed may work a transfer of property in India. Satrujit is en- 
tered in the Collector’s books as the sole possessor of the property, and his 
guardian takes possession, first in his name and afterwards as his successor. 
Their Lordships hold that the circumstance that the parties wished to do 
something beyond their legal power, and that they have used unskilful language 
in the deed of gift, ought not to invalidate that important part of their plan 
which is consistent with one construction of the deed, and is cleai-ly proved 
from the transfer of the property in fact. 

But their Lordships conceive that it is not necessary to view this transaction 
as though it were to be determined by rules of construction drawn from English 
law and applicable to English deeds of gifts. The High Coui-t viewed it in 
the light of a partition. It cannot be strictly a partition, for according to the 
Mitaksharai there can be no partition directly between gi’andfather and orand- 
son, while the father is alive. But it is a family arrangement partaking so far 
of the nature of a partition that Udey Narain receives a portion and is thence- 
forth totally excluded and quoad tdtra Mata Dyal surrenders his interest to 
his gi-andson, who on a complete partition among the whole family would be 
entitled to one-foui'th. Now in such an arrangement it would be quite consistent 
with Hindu ideas of ancestral property to express a desire that the whole genera- 
tion into which the property was transferred should benefit by it. Indeed in the 
case of a partition between father and sons it is laid down in the books that if a son 
born after the partition of ancestral estate does not out of the residue of his father’s 


estate get a share equal to what his brothers had obtained, the other brothers 
must contribute to a share out of their portions. This rule is to be found in 
the Dayabhaga,^ which is a Bengal authority, but it refers to Vishnu and Yajnya- 
valkya, authorities on which the Mitakshara is founded. Indeed, the principle 
of the joint family is not less closely, but more closely, insisted on by the Bena- 
res school than by the Bengal school of law. But their Lordships are not now 
afl&iuning the law on this point, nor are they deciding or prejudicing any ques- 
tion which may arise between Satrujit’s heii’s, on the one hand, and his bro- 
thers, if any should be born, on the other. They are only shewing that the 


* Cap. i, sect. 5, verse 3. 


* Cap. vii, ss. 10, 11 and 12. 
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notions present to the mind of the head of a joint Hindn family who is mak- 
ing a family arrangement are sometliing very different from tlie notions 
present to the miml of an English testator when he makes a -ift to a 

Class. ^ 

That ease was followed by the case of I{„mlall Hrtt v. KHuaihxl which 

also turned, not on the construction of a will, but of a deed. There one Radhakri.sto 

1 n " P'’opeid,v to the defendants Ram- 

all Sett and Shamlall Sett, the two e.visting sons of his son Madhnb, and to 
the sons O be born to him in future, and he declared that the two exdstinc. 
sons and their uterine brothers who should be born in future ,should divide the 
same amongst them in equal shares. The deed further provided that two exist- 
...g brothers take possession of the property and have their names 

registered in the ( ollector’s ofHee, but that the rights and interests of the 
uterine brothers who should be born in future should in no wav be extinguished 
by reason of the existing brothers obtaining pos,session, Following the authority 
ol the Privy C’oiineil in the case of ltd R/>7o a v, -bsmuh/u A'oer Mhe 

( ourt ((bMiTli, .1, and W„,son, J,) held that there was a good gift to the two 
living gramlsoiis, but that the gift to the after-born brothers was ineffectual, 
Wn.sox, J, discussed all the authorities on the question at great leno-th and 

after expre.ssing an i.pini.in that the princii.les of construction adopted" by the 

Privy ('ou.icil were inconsistent with those acted upon in the cases of A„o/umo,,ey 
and Kh,nnlrm„nnj. said : - For these rea.sons T .should be prei.arod, if necessarv to 
dissent wholly from the doctrine laid down in these cases and to hold, n,s the general 

rule, that where there is n gift to a class some of whom are, or may be hieai.a- 

citatcd from taking, because not born at the date of the gift or the death of the 
testator, as the case may be, and where there is no other objection to the <>-ift it 
sho.ihl enure for the benefit of those members of the class who are capable 
of taking. 1 think the late decision of the J’rivy Council is a direct authority 
for so holding, where the intention, is, as 1 think it was in this ease, to -dve a 
prc-sunt o-ilt t(» tiiosc of tlu' class who arc capable of takini^/'J^ 

It seems to be settled that by rea.son of the saving elan, se in ,s. d of the 
Hindu ills Act that neither ,s. 100 or .s 101 of the Indian Succession Act 

though embodied in the Hindu IVill.s Act, has any application to Hindu wills,* and 

Wilson, .l.expres.sed an opinion that it would follow that .s. 102 also had none 

either.'’ 


Act. 


' I. h. K.. \2 Cal., (Ji;:c 

“ b. K„ 11 ,1. A. U!l, (S. f.), I. L. 1(.. G All,, r,G0. 

J. 1.. R.. 1:; Cal., tJes;,. 

HiUi.jamanJon Dabcc v. Soinnnuni A,/,,,., I. p, i:_^ v, ^ 
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The rules as to remoteness in England were thus conveniently stated hy 
Lord Hatherdt in Cattlin v. Brown.^ “ The first rule ” he said, “ is that an 
executory devise is had unless it he clear at the death of tlie testator that it 
must, of necessity, vest in some one, if at all, within a life in heino- and 
twenty-one years afterwards citing- Dungannon v. Si/uV/i.2 (2) “ The recoud 

rule IS, that you must ascertain the objects of the testator’s bounty hy constru- 
ing his null without any reference to the rules of law which prohibit remote 
limitations, and having, apart from any consideration of the eifect of those 
rules m supporting or destroying the claim, arrived at the true construction 
of the mil, you are then to apply the rules of law as to perpetuities to the 
object so ascertained.” (3) ” Thirdly, if the devise be to a single person 

answering a given description, and any one member of the series intended to 
take may, by possibility, be a person excluded by the rule as to remoteness 
then no person whatever can take, because the testator has expressed his inten- 
tion to include all, and not to give to one, excluding others;” c'xtmc. proctor y 

The Bishop of Bath and Wells} (4) ” The fourth rule is, that where^the devise 

IS to a class of persons answering a given description, and any member of that 

c ass may possibly have to be ascertained at a period exceeding the limits 

allowed by law, the same consequence follows as in the preceding- rule • and 

for the same reason, you cannot give the whole property to those who are in fact 

ascertained within the period and might have taken if the gift had been to 

them nominatim, because they were intended to take in shares to be regulated 

in amount, augmented or diminished according to the number of the other 

members of the class, and not to take exclusively of those other members. Of 

this rule, the cases of Jee v. Audleyf Leake v. BoUnsotfi and Gooch v. Gooch « are 

illustrations.” (.5) “ The fifth and last rule, to which I need advert, is this — 

that, where there is a gift or devise of a given sum of money, or property to 

eaeh member of a class, and the gift to each is wholly independent of the same 

or similar gift to every other member of the class, and cannot be augmented or 

diminished according to the number of the other members, then the gift may 

be good as to those within the limits allowed by law. This was settled in the 
case of Storrs v. Benhow,"^ 

A bequest of a principal fund to be divided equally amongst a class (the 
children of the testator’s daughter), -with a gift over in case of any of them 
dying under tioenty-foiir without leaving issue, was held not to be void as too 


‘ 11 Hare, 372. 

3 12 Cl. and F., 54G, 570. 
“ 2 H. B., 358. 

* 1 Cox., 324. 

• 2 Mer. 363. 


® 14 Beav., 565. 

' 2 M. and K., 46. 
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remote, but to give a present vested interest liable to be divested in case of death 
under 24 'ivithout leaving issue.' 

In the case of Masey'k v. the testator gave liis residuary estate 

to trustees upon trust “to invest and pay, transfer or divide the same unto, 
between, or among the children of my brothers A and B respectively, to be 
paid, transferred to, and di\'ided among them in the proportions and at the 
times hereinafter mentioned, — that is to say. the share of each and every son of 
my said two brothers shall be double that of each and every daughter, and the 
share of each son shall be paid to him or them I’cspectively upon his or their 
attaining the age of 21 years, and the share of each daughter to be paid to her 
or them on her or their respectively attaining that ago, or previously marrying, 
with benefit of survivorship among all the said sons and daughters.” The 
testator left him surviving a sister and his brothers A and B, -who both died 
before the eldest of the testator’s nephews or nieces attained the age of 21 or 
married. The widow and executrix of A instituted a suit to have it de- 
clared that the above bequest was void under sections 101 and 102 of the 
Succession Act, and that she, as executrix of A, was entitled to one-third of the 
estate and the accumulations thereon. The Court (Pontifkx. J.), however, held, 
that the bequests were valid ; that the legatees took vested interests, subject to 
be divested on death before the contingencies mentioned in the will happened, 
and that the period of distribution alone was postponed. In Shnm \\ Bobhs} 
which was distinguished by Pontifex, J., from Maseylx v. Fergussou, the testatrix 
gave a share of a residue “ upon trust for her sou for life, and after his death 
upon trust to transfer and pay tlie capital of the said funds unto and amongst 
the children, if only one, or both, or all the eliildron, if more than one, of her 
said son,” in manner thereinafter mentioned. Then followed a direction making 
the gift to her son void if he aliened or encumbered it, and giving over the 
dividends to the parties entitled in remainder. Then followed n declai'ation 
that the shares should be payable at 21, or marriage. Kindf.rslev, V. C., held, 
looking at the context of the will, that this was not a substantive gift with a 
simple direction to pay, but one general dii'cction to pay at 21 or marriac^e and 
tliat the interests of her son’s children wore not vested.* 

There are cases in which the general rule in Leake v. Fohiuson,^ has been 
made to give way to particular indications of a contrary intention. Thus, in 


‘ DUuid V. 3 M. and K., 411 : see Tatham v. IVrnoN, 

V. Fhher, 6 Boftv., 201. 

» 1. L. K., 4 Cal., 301. 

• 3 Dr., 93. 
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Bree v. Perfect,^ there was a gift, upon trust to pay the interest to F. B. for life, 
and at her death to be equally divided “ among such of her children as shall be 

living at the time of her death, as they respectively attain twenty-one,” but if 

she^ should “ die udthout leaving issue,” over. The Com-t, on the ground of tlm 

limitation over, held that the principal vested in the childi-en living at the death 

of P. B. That case was followed by Lord Hatherly, in Ingram v. SncHmg,^ 
and by Kay, J. in In re Beavan's Trusts? 

In the case of In re Bedson's Trusts,* some difficulty, by reason of a life estate 
being made terminable on bankruptcy, arose in dealing with a gift to a class. 
There the testator gave a fund to trustees, upon trust to pay the income to his son 
during his life, and after his death, to pay and divide the fund equally among all 
the children which the son might have, as, and when they should attain the ai-e 
of twenty-one, and if the son should have no child who should attain the a^e 
of twenty-one, the fund was to sink into the residue of the testator’s estate, and 
the will contained a proviso that, if the son should be adjudicated bankrupt the 
fund and the income thereof should thenceforth immediately go, and be pay- 
able or applicable to, or for the benefit of the child or childi-en of the son “ in 
the same manner as if he were naturally dead,” or, in default of such child or 
children, should sink into the residue. After the death of the testator the son iva.s 
adjudicated a bankrupt. At the date of his adjudication he had two children 
but other children were born to him afterwards. There was, in the first instance 
a ^ft to a class of children subject to their attaining the age of twenty-one’ 
and that class was to be ascertained at the death of the father, but a question 
lYas raised as to whether there was any intention in the will to give the fund 
in the event of bankruptcy to a different class from that which would have 
taken it under the previous gift. The Court held that there was no intention on 
he part of the testator of preferring the elder to the younger grandchildren, 
and, accordingly, that the children born after the adjudication were entitled to 
s lare in the fund subject to the contingency of theii- attaining twenty-one. 

Section 1036 of the Indian Succession Act declares that where a beque.st 
IS void by reason of the mles laid down in sections 100, 101 and 102 anv 
bequest contained in the same will and intended to take effect after or 
upon failure of such prior bequest, is void. In England, all limitations 
ulterior and expectant upon limitations which are void for remoteness are 
themselves void. Thus, if there is a limitation to the first or other’ son 
of A (who has no son) at twenty-three, and if he .shall have no such 

' 1 Coll., 128. 

^ 7 W. R, Eng., 386. 

• L. R.. 34 Ch. D., 716. 

^ L. R., 28 Ch. D., 523. 

* This seetion is embodied in tlie Hindu Wills Act. 
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son, over, ))olh limitations will l)e vnifl.^ The reason that the gift over 
is void is explained by Lori) St. Leonards in Moneifpemuj v. Berwg^^ 
as being dependent upon the supposed intention of the testator. Speaking of 
the gift over whicli was held void in the case of Beard v. TlV-v/ee//,^ he said, ‘’It 
was void, not because it was not within in the line of perpetuity, but on the ground 
tliat tlie limitation over was never intended by the testator to take effect, unless 
the persons whom he intended to take under the ])revious limitation would, if 
thc}' liad been alive, have been capable of enjoying the estate ; and that he did 
not intend tliat the estate should wait for persons to take in a given event, where 
the person to take was actually in existence but could not take." On the other 
hand, if there be two alternative limitations one bi-aneh of whieb is too remote 
and the other of which is capable of taking elTeet, the Court will disregard the 
Linvalid limitation and give effect to that which is legal.-^ 

By s. 104 of the Indian Succession Act, which does not, however, ap])ly to 
Hindus, a direction to accumulate the income arising from any property is void, 
except where the property is immoveable, or wbere the accumulation is directed 
to be made from the death of the testator, in which cases the direction is valid 
in res[)ect only of the income arising from the property within one year next 
following the testator’s death ; and at the end of the year such property 
and income are to be disposed of, respectively, as if the period, during 
which the accumulation had been directed to be made, had ela})sed. 'I'his 
i.s a considerable restriction upon the English law as to accumulation. For- 
merly, in England, the power of |>revenfing the vujoijmeut of property by 
directing an accumulation of the annual proceeds was eonlined within the limits 
established against perpetuities, viz., for a life or lives 'n\ being and twenty-one 
years, 'i'bis power was, however, furlhei- ivstrleted by Statute 39 and 40 Geo. 
Ill c. 98, inconsequence of tlie will of a Mr. Tliellus.son, who directed the 
income of his property to l>e aceumulated during the lives of all his children, 
grandchildren and great-graudehildren, who were liriwj o( the (Ime of his death, 
for the benefit of some futiu’c descendants who might he living at the decease 
of the survivor,^ tints keeping strictly within the rule which allowed any 

e t li\e. ti t la Iv in ns tlie period for an executory interest.^ 
By the Statut(‘ jnsi mentione<l, the period of accumulation under wills was 


' Prrutnr v, JUshitfi of Itjfh nmt W't lls, 2 II. II., 2.">S ; CiDiihi'ithjr v. 8 Vos., 21 ; Bfrtrrf 

V. r>73 ami Alii . SOI ; 'J'litifi-lirr' .< 'trusts, 20 Hoav. 305. 

■* 2 UcU. M. aiul (I , 182. 

» 15 11. and AM.. SOI. 

^ Lontjhcad v. Phelps, 2 W. H. 70-1 j FiTr.< v. 7 H. L. Cn , 531 ; TIW.'IOh v. roini*;, 

28 Ch. n., 430; Re Thatcher's Trusts, 20 Hoav., 305. 

* Thellusson v. irttoii'/orih 4 Ves., 227. 

** Willmuis* Heal I’roperty, 308. 10th Edn. 
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limited to the term of twenty-one years from the death of the testator, or 
during the minority or respective minorities of any person or persons ivho 
should be living or reatre sa were at the time of the death of tlie testator, 
or during the minority or minorities, or respective minorities of any person 
or persons ivlio, under the will or codieil, would, for the time being, if of full 
age, be entitled to the income directed to be accumulated.! But, by s. 2, exceptions 
were made for accumulations for the payment of debts of the testator or other 
persons, and also for the raising of portions for the children of the testator or of 
any other person taking an interest under the will. This provision for payment 
o debts e.xcepted by the Statute is not conhned to debts existing at the date 

0 the will or at the death of the testator, but applies also to future debts.* 

The direction for the payment of debts must, however, be bond fide and not 
merely colorable for the piu'pose of evading the Act.t In the ease of portions 

1 has been held that it the accumulation is for a class or children, some of 

whose parents take no interest under the will, the exception does not apply* 

In England, it is not necessary that there should be an express direction to 
accuinu ate, hut if an accumulation neceesarily takes place by reason of the form 
m winch the property is given, the case falls within the Act.^ 

The Indian Succession Act allows acciimmulations only where the property 
m immoveable, or where the accummulation is directed to be made fl-onnhe 
death of the testator, and the direction is valid in respect only of the income 

arising from he property during the next year folloiving. In Lgland, in ca“e 

-- ^1-ected to be made from 
the death of the testator, the direction, if within the limits of perpetuity 

will not be void if it exceed the period allowed, but ndll be valid to the exte^ 
of the time allowed by that Act.® extent 

he En lish Statute it has been held, is to be calculated exclusive of the day of 

e testators death, 7 and it would seem that the period of one year undei the 

Indian Act would be similarly computed. 

As already stated, s. 101 of the Indian Succession Act docs not apply to 

* Intestate and Testamentary Succession in India, p. 133 . 

* Varlo V. Faden, 27 Bear., 255. 

Ibid. p. 265 ; see Mathews v. Kehle, L. B, , 3 Ch. A., G91. 

Fyre v. Marsden, 2 Keen., 564. 

^ Tench y. Cheese, GDea. M. and G.. 453 ; Wade-Genj y. Handleu L R 3 Ph n 

2 Keen., 276 ; Becfire o/) 10 H. L. C.',’ 656, 671*’ ' ^ 

Lady Rosslyn^s Trusts, 16 Sim., 391 ; (Lord) v. Hertford (M In . tt 

and B., 54; Scarisbrick y. Skd.nersdale, 17 Sim., 187 ; Gorrt y. LowJer, 11 Sim 43 ^ ’ 

Ves., r‘ w Beay., 433; 0.. y. „ Sim., 434; 15 
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Hindus, and according to Hindu Law many wills directing accumulations 
have been held to bo invalid. Tn the case of Kumnrn Asima Krishna Beh 
Kmurirri Knutara Krishna the will attem]ded to ci’cate a trust for the 

accnmulation for years of the sur])lus income of the estate of the testator 
in the purchase of zemandaries. and no disposition being made of the beneticial 
interest in the zemindaries to be purchased, tlie trust was liehl to be void. 
Ill tin' (*asc of I\ns]taorifninui Bas) v. A}imida Krishna Basc^ a direction in 
the will that a certain fund was to accumulate until it should amount to three 
lakhs c»f rupees, and then to be divided, and tliat accumulation should then 
l)egin again as bcfoiv. nas held to be void. 


vSection lOo of the Indian Succession Act puts a restriction upon the powei* t>f 
lestators to bcfpieath property to religious or charitable uses. Tt declares that 
no man having a nephew or neice. or any nearer relative shall have power to 
berpieath any property to religious or charitable uses, except by a will executed, 
not less than twelve months before his death, and deposited within six months 
from its execution in some place provided by law for the safe custody of the wills 
of living persons. The following beciuests, by way of illustration, it declares to be 
void, if made by a testator having a relative nearer than a nephew or neice and 
by a will not in accordanci* with the section, r/c., for tlie relief of poor people, main- 
tenance of sick soldiers, the erection or siippoi-t of a hospital, the education and 
preferment of orphans, the support of scholars, the erection or sup])ort of a bridge, 
the making of roads, the erection oi* support of a church, the repairs of a church, 
the bencHt of ministers of religion and the formation or support of a public 
garden. 

TluM)bjeet of the section is to prohibit death-bed l)ci|ucsts to religious 
or charitable uses by ])ersons having near relations. Having regjird to the 
table of consanguinity Hxed by s. ‘21 of the Act, such death-bed bequests cannot 
be made by persons having any of the following i-elations: father, mother, son, 
daughter, grandfather, grandmother, grandson, gii\nddaughter, brother, sister, 
nephew or neice, except umler the conditions imposed. 

“Charity” has been defined to be a general public use.^ The Succes- 
sion Act gives no definition, but the illustrations to s. 10b show that the term 
is intended by the la'gistature to have a very wide signification. In England, the 
preamble to the Statute dd Eliz. c. -t is generally rcfei'red to in order to ascertain 
what are charitable uses, but although that preamble contains an enumei-atiou 
of objects declared to he charitable, that enumerafion has not been considered 


' 2 JJ. b. K., O. C. J.. 11. 
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to be exhaustive, and many objects which are not comprised in it have been held 
to be charitable as being within the spirit of the Statute. 

The following are the various charitable objects enumerated by Statute 4.3 
Ehz. c. 4 : relief of aged, impotent, and poor people ; maintenance of sick and 
maimed soldiers and mariners ; schools of learning, free schools, and scholars 
in Universities ; repair of bridges, ports, havens, causeways, churches, seabauks 
and highways ; education or preferment of orphans ; towards relief, stock, or 
maintenance for houses of correction, marriages of poor maids, relief or rede'mp- 
tioii of prisoners or captives, aid for ease of poor inhabitants in payment of 
certain taxes. Among gifts for objects not comprised in the above enumeration, 
but which have been held to be charitable are the following, viz., gifts for 
widows and orphans, or the poor of a place,> for building or endowing i hospital,* 
for the erection of waterworks,^ towards payment of the national debt,^ for the 
encouragement of good servants, ^ for deserving literary men, who have been 
unsuccessful and for educational purposes.^ A gift in favor of the parish or 
of the parishioners has also been held to be charitable.^ 

Bequests, to be valid as charitable bequests, must be for the benefit of 
the public generally, or of some section of the public.^ Aecordingly, a bequest 
to be given in private charity,‘o or for the erection of a private tomb or monu- 
ment, n or for the benefit of a private company, i* are void, if offending against 
the rule of perpetuities, and invalid as charitable bequests. 

In England, by the Statute of Mortmain, devises of real estate or personal 
propei-ty, savouring, as it is said, of the realty, for charitable purposes are 
prohibited; but it has been held that that Statute is not operative in India.'* 

' Powell V. Attonierz-General, 3 Her., 48; T/mmfjson v. Corlttj, 27 Buav., C-tf). 

^ Pelham v. AyidersoUf 2 Ed., 296. 

* Jones V. Williams, Amb., 651. 
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7 H. L. C., 124; Beaumont v. Olivxera, L. R., 4 Ch., 309. 

* Attorney-General v. Welston, L. R., 20 Eq., 348. 
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According!}', the Courts hei‘c will cai ry out a cliaritable trust in the nature of 
of a perpetuity wlien the subject is immoveable jiropei’ty, just as it would, if it 
had been mei-ely personal property .1 In the case of Bnnujhtfm v. Mercer.^ 
the testntor, an Englisliinau by birth and domicile, devised certain immoveable 
property in India to trustees in perpetuity, in trust for the support of hospitals 
in tile North-Western Provinces. The Court held that the devise was a 
valid devise as being a cliaritable trust within the scope of 43 Eliz., e 4."’ 

Bequests for such ob jects of benevolence and liberalitvA or for such, ehai'i table 
01- ht’Tievolent purpose as tlio executors iniglit a^rrec upon,'’ for sueli benevolent 
purposes as the trustees in their intcgiity niiglit agree upon^ and for acts of 
liospitality and eliarity'' liave been held not to he valid eharitahle gifts. It 
has been held that a friendly society is not a eharitahle institution and that a gift 
to such a society is not a gift to chai-ity.^ 

Bcf|ucsts foj* the projiagation of religious doctrines of various sects.^ for 
mmisfers of religion, for the repairs of a churcld' have been held to be valid. 

ti ttl 1 11 1 c s ill England have relation to religious uses: — 23 
Hen. VIll, c. 10 ; I Ed. VI. c. 14 ; 1 W. & M., c. 15 ; 55 Cleo. Ill, c. 160 ; 2 A 3 
\\ ill. IV. c. 115, s. I ; and 8 A 0 Vic., c. 59. 

(diantics, it is said, arc so highly favoured in law that gifts to charities have 
always received a more lilieral construction than the law will allow in case of 
gifts to individuals.'2 In the case of charitable bequests, where from the 
objects being uncertain, or the persons who arc to take not being in (we, or the 
beque.st being incapable of being carried into exact execution, or. for other like 
causes, a literal execution becomes inexpedient or impractieable. tbe Court 
will carry out tbe will as nearly as it can according to tbe original purposes, 
or, as tile technical ex])eression is, oj 


* See Ih'niiiihtnti V. Mfirvr, I I It. L. H., UxS. 
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Whei’o a charitable bequest is made to an institution wliich does not exist, the 

Court will carry out the general charitable intent of the testator by devoting 

the subject of the bequest to other charities. Thus, in Loiu,hottom v. Satoor^ 

where the testatrix bequeatlied the interest of a fund to the “ Calcutta Armenian 

Orphans’ College for the relief and enjoyment of the poor families, widows 

orphans, schools of the Armenian nation,” and there was no institution answering 

the description, the Court directed the interest of the funds to be paid to two other 

institutions, the Church of St. Nazareth, which distributed money to the poor 

families, widows and orphans of the Armenian community, and the Armenian 

Philanthropic Academy, which educated gratuitously the poor and orphans of 
the same community.^ 

If the objects of a charitable bequest cease to exist, the Court will 
sanction a new scheme for the proposal of the fund.8 In the case of the 
Atty.-Gen. v. OglamlerA Lord Thcrlow is reported to have said that, although, 
where a charity is so given that there can be no objects, the Court will 
order a different scheme to be laid before it, yet, if the objects may exist 
though they do not at present, it will not make such an order. In another 
case, 6 where the original foundation was for the reception of lepers and it 
was found that that disease had become almost extinct in England, the 
Court directed a scheme to he prepared for the future applicatLn of the 
rents etc. of the estates, and afterwards confirmed the report of the Master 
who had approved of a scheme for the application of the revenues for the 
benefit of a general infirmary existent in the same county, but reserved a 
preference for the admisson of all leprous patients who might offer themselves 
Where a charitahle fund has, on the object, for which it was provided 
becoming incapable of being carried out, been applied cy pres to an object in itself 
beneficial, the Coui-t will not subsequently change the application even to a 
pui’pose identical with its original object, unless it is satisfied that the proposed 
application will be as beneficial as the existing one.^ 


* Attorney^General v. Hicks, 3 Bro. C. C., 1G6, note. 

^ 1 Mad , H. C. R., 429. 

* For cases in which the Court will execute the general intent of the testator, see 

Attorney-Geueral v. Ivonmonrjers^ Co. 2 My. and K., 576 ; Longford v. Gowland, 3 Gi& 617* 
Parfitt V. Hemher, L. R., 4 Eq., 443 ; New v. Bonaker, Ibid, 655 ; Dawson v. Small, L. R., 18 
Eq., 114; Williams, L. R., 5 Ch. B., 735. See also Mayor of Lyons y,' Advocate- 

General of Bengal, I. L. R., 1 Cal., P. C., 303 ; Malchus v. Broughton, I. L. R.. 11 Cal 591 
I. L. R,, 13 Cal., 193 ; I. L. R., 1 Cal. (P. C.) 303. ' • » 

^ Attorney-General v. City of London, 1 Yes., 243 ; Mayor of Lyons v. Advocate-General of 
Bengal, L. K., i App., Ca. 91. 

* 3 Bro. C. C., 166. 

Attorneiz-General y. Stewart, L. R., 14 Eq., 17 ; see Attorney-General y. Bishop of Worces- 
ter, 9 Hare, 328. 
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The rule of English law which prohibits bequests of money to superstitious 

iiess,^ does not apply to India.* Thus in Andrews v. Joakim^ and Das Merces v. 

Cones , bequests for the pei-formance of masses in Calcutta were held to be 
va lid. 

Among Hindus, to whom s. 105 of the Indian Succession Act has not been 

made to apply, gi’ants to superstitious uses have been repeatedly enforced by the 
Piivy Council.^ 


‘ See /ft re Fleetwood; Sid.jrpave,^ v. Brewer, L. R., 15 Ch. D., 591; seel Ed., Vic 
14, 23 Henry VIII, C. 10 ; Cary y. Abhot, 7 Vos., 490. 

* Judah V. Judah, 5 R. h. R., 433. 

* 2 B. L. R., (O. C.), 148. 

** 2 Hyde, 65. 

^ Ramtonoo Mnllick y, Ramyopal Mullick,l Kn. App.. 245; Jewan Doss y. Shah Kubeer^ 
ooddeen, 2 Moo., I. A., 390; Jugyut Afohini Dossee v. Sokheemonney, 14 M., I. A 289 
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LECTURE VIII. 

VESTING OF LEGACIES— CONDITIONAL BEQUESTS— BEQUESTS 

\VIiH DIRECTION'S AS TO ENJOYMENT OR WITH 
burdens— BEQUESTS TO EXECUTORS. 

Bales in England as to vesting-Vesting of legacies in general terms -Bequests vested in 

mterest-cont.ngent-couditional-or subject to be divested-Vesting, where payment 

possession is postponed-G.ft over divesting legacy need not be indefeasible-- Vested ” 

Payable _ Due and payable”-Acceleratioii, on life interest becoming void- Contb, 

gent beqnests-Cases where gift of interest is not sufficient to vest contingent bequests- 
Disoretion to apply whole or part of interest-Disti.iction between contingent Lqnests 
and bequests vested in interest subject to being divested- Words indicating eondmons 
or cont.ngenc.es-E.ght to income before happening of Contingency-Gifts to a class on 
happening of cont.ngency-G.ftg to a contingent class-Gift to a class who attain twenty 

twenty-one not imported into 
If to single Ch.ld-Vest.ng not postponed by direction as to payment, if there is a 

ar gdt Vesting, where legacy is contingent upon a specified uncertain event— Be- 
quest contingent upon specified nncertain event, no time being mentioned for its 
occurrence -Words referring to death coupled with coutingency-Death of object of 
prior gift in testator’s lifetime-Gift to “ A and. if he shall die,” over-Rules in Edward. 
V. EdwanU-Gdts over before actual receipt of legacy-Bequest to such of certain persons 
as shall be sui-yiving at some period not specified-- Survivor” and “ Survive ’’—Presump- 
tion as to survivorship— Conditional bequests— Distinction between conditions precedent 
and subsequent-Bequest on impossible condition-npon illegal or immoral condition 
In England, conditions precedent to be literally performed— In India, substantial fulfil- 
ment of condition precedent sufificient- Conditions as to consent to marriage-Conditioiis 
as to residence— in restraint of marriage— Bequest on failure of prior bequelt-Conditions 
subsequent— Bequest over upon the happening or not happening of a specified event, 
condition must be strictly fulfilled— Original bequest not affected by invalid ulterior bequest 
—Conditions in ferrorem— Bequest conditioned that it shall cease to have effect in case 
a specified uncertain event shall happen or not happen— Conditions postponed or rendered 
impossible by legatees— Performaace of conditions, precedent or snbseqaent— Time allowed 
for performance of conditions in case of fraud— Bequests with directions as to application 
or enjoyment— where bequest is absolute— or bequest is not absolute— Bequest of fund 
for certain purposes some of which cannot be fulfilled— Repugnant conditions— Restraint 
on alienation — Precatory Trusts — Words too indefinite to create Trusts Onerous be- 

quests — Bequests to executors. 

In England, as we have seen, the law is always in favour of early vesting i 
This was especially the case with regard to real property, the vesting of which 


^ See Duf^eld v. Duffieldy 3 Bligh,, N. S., 260, 


0 D 
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was governed by tlie Common Law. A.s to the vesting of legacies of personal 
property, the rules in England have hoen to a great extent borrowed from the 
Canon law.* Ihe provisioms of the Indian Succession Act as to vesting seem 
to incline towards the English Common Law. 

As a will speaks from the death of the te.stator, it follows that, under a 
hequest in general terras without specifying the time when it is to bo paid or made 
o\ er, a legatee takes an immediately vested interest.^ Such a bequest is said 
to bo vested in possession, i. e., there is a present right to the immediate posses- 
sion or enjoyment of it. Estate.sor interests in property, however, which are not 
vested in possession may be (1) vested in interest but not in possession, as where 
tliore is a present indefeasible right to the future po.sses,sion or enjoyment, as 
in the case of a devise to A for life, remainder to B, the bequest to B is vested, 
and, in the event of his death, transmissible to his representatives, (2) contingent, 
as in the case of a legacy to D, in case A, B and C shall all die under the age of 
18, or (3) conditional, as where a legacy is bequeathed to A, on condition that 
he marries with consent of B. A legacy may ahso bo vested but subject to be 
divested, as where there is a present right to the legacy, defeasible on the happen- 
ing of a particular event, r. where there is a gift to an infant with remainder 
over in the event of his dying under twenty-one, in which ease the infant has 
a vested interest subject to be divested on his death under age.® 

The following is the rule under the Indian Succession Act,* where pay- 
ment or possession is postponed : “ Where by the terms of a bequest the legatee 
is not entitled to immediate possession of the thing bequeathed, a right to 
receive it at the proiier time shall, unless a contrary intention nppcni-s by 
the will, become vested in the legatee on the testator's death, and shall pass 
to the legatee’.s representatives, if he dies before that time and without having 
received the legacy. And in such cases the legacy is from the testator's death 
said to be vested in interest.” To this rule is added this explanation An 
intention that a legacy to any person shall not become vested in interest in 
him is not to bo inferred merely from a provision, whereby the payment or 
possession of the thing beipicathed is postponed, or whereby a prior interest 
therein is bequeathed to some other person, or whereby the income arising 
from the fund bequeathed is directed to be accumulated until the time of 
jiaymont arrives, or from a provision that if a particular event shall happen 
the legacy shall go over to another person.” 

* S('r V. Hanson, (> Vos., 231). 

Inaiiiii Sucoossion Act, 8!. 01, wliioh is niiplioalilo to Himius etc. umlor tho Uiiuln Wills 

Act. 

» See OMfuLu.rv V. L. 11., 7 II. 1,., IKS, ami illustration I/), Imlian Successieu 

Act, s. 100. 

■' S. loti. 'I'liis section is applieal.lo to llimlus etc. un.lor the llimlu Wills .\ct. 
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Among Hindus where there is a present gift, the fact that the estate is 
subject to partial trusts or charges will not postpone the vesting in possession.^ 
In the case of Bachman v. Bacliman^^ there was a direction to trustees to 
sell and convert into money such part of the testator’s personal estate as should 
not consist of money, and to divide the same and the ready money which might 
belong to his estate among the several persons named in a schedule to the will, 
aud to pay the same in the shares therein mentioned, as, and when, they should 
attain the age of twenty-one in the case of males, or, in the case of females, 
when they should respectively attain that age or marry. The testator also direct- 
ed that in the event of any of such persons dying in his lifetime, or at any 
time thereafter “ prior to the said division” leaving lawful issue, such issue 
should be entitled to the share which their deceased parent would have taken. 
One of the legatees who had attained the age of twenty-one at the date of the 
testator’s death died five months after him, before payment of the legacy, and 
left la-wful issue, and the Coui’t held that the legacy vested in interest in the 
legatee at the testator’s death, but that, upon his liaving died prior to the 
division^ of the estate, it became divested. 


Where there is a gift over divesting a bequest, it is not necessary that it 
should be indefeasible. Thus, under a devise to A, and if he die mthout issue, 
to B, if A die without issue, the gift to B will take effect, and if he should 
predecease A, his interest will devolve upon his heirs.* So, if a fund is be- 
queathed to A, B, and C in equal shares, to be paid to them on them attaining 
the age of 18 respectively, with a proviso that, if all of them die under the age 
of 18, the legacy shall devolve upon D, the shares, on the death of the testator, 
vest in interest m A, B, and C, subject to be divested in case A, B, and C all die 
under 18, and upon the death of any of them (except the last survivor) under 
the age of 18, his vested interest passes, so subject, to his representatives.^ A 
devise to A, provided she lives to attain twenty-one, was held to be vested 
subject to being divested by A’s death before that age.^ 

Under a devise to A for so long, and until her son B attain the age of 


' Callijnath Naugh Chowdhnj v. C/iunder Nath Naugh Clmudlirt/, L. R., 8 Cal., 379 ; (S. C ) 
lOC. L. R., 207. 

I. L. K., 6 All., 583. 

® The “ division’* of the testator’s estate was held to mean the ascertainment of the 
amounts allotable to the share of eacli legatee after the conversion of the estate into money. 
See Collison v. Barber, h. R., 12 Ch. D., 83T ; 0/motoa v. Seago, L. R., 18 Ch. D., 218; Spencer 
V. Duckworth, L. R., 18 Ch. D., 634. 

* Pinhery v. Elken, 1 P. ^Y., 563 ; Barnes v. Allen, 1 Bro. C. C., 181. 

* Indian Snccession Act, s. 106, illustration (/); See Maseyk v. Fergusson, I. L. R., 
4 Cal., 308, and the cases there cited in argument. 

® Simmonds v. Cocks, 29 Beav., 455. 
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twenty-one, and after lie shall have attained that age, to B in fee, B takes a 
vested interest.! In this case, however, the estate given to B is, in fact, a re- 
mainder, taking effect on the determination of the preceding estate. Similaa-ly, 
it a fund be bequeathed to A for life and after his death to B, on the testator’s 
deatli, the legacy to B becomes vested in interest in B.® 

Where a testator gave real and personal estate to JI. H., her heirs, execn- 
tors, administrators, and assign,s, absolutely, if she .should be living at the death 
ot the testator’s wife, but in case M. H. .should die in the lifetime of the 
testators wife without leaving is.sue, then over,— it was held, that M. H. took 
an absolute interest, liable to be divested only in the event of her death in the 
lifetime of the testator’s widow without leaving issue.3 Under a devise to a 
widow for hfe ,f she does not marry, and if she marry again, over, the gift 
over vests immediately and takes effect either on the death or marria-e and is 
not contingent upon the latter event.^ Similarly, a gift over following a gift 
to A for life, or until he become bankrupt, takes effect either on deatir or 
bankruptcy.6 But, a different construction will bo given it the gift over is solely 
deiiendeut on marriage or bankruptcy.® It is an established rule where a 
testator gives a woman a life-interest, if she .so long remains unmarried, and 
then directs that in the event of her marriage the property shall go over to 
another, that, although according to strict language the gift over is 'expressed 
only to take effect in the event of the marriage of the tenant-for-life, the gift 
over is to take effect even though the tenant-for-life does not marry .7 

If the testator himself direct that a legacy shall vest in interest at a 
particular time,’ or direct that the legatee shall take, if he attain a parti- 
cular age, but not otherwise,® the legacy will not vest before the time 
Kxed. But a declaration that legatees shall become hcm’jlclaUy interested 
at a particular time, is not equivalent to a direction that their interests shall 
vest at that time. Such a declaration, it has been held, refeis only to vesting 
in possession.!® The word ‘ vested,’ however, is sometimes held to be used in 
the sense of ‘payable, as where the shares of inenibers of a class are diiceted 


* Taijlor V. UidtlaH, 2 Motl., 2SU. 

® Indian Succession Act, s. lOd. illnstrat itm (f/J. 

« Finch V. Lane, L U., lu Kti., 501 ; v. Ackers, 1» Cl. and Kin., 58. 

^ Lnxford v. Cheeke, 3 Lev., 12G ; Meeds v. Wood, 111 Hoav., 215. 

* Etches V. EU'hes, 3 Drew., -IM. 

* SheiJield V. Lord Orrenj, 3 Atk'., 282, 

’ Eaton V. Hewitt, 2 Dr. and Sin., 181,1112; Browne v. Uannnond, doh., 210,211, 

V. Boden, L. K., 2 Ch. D., 11)1; soo Stanford v. Stanford, 31 Cli. 1)., 302, p. 305. 

® Olanvill v. (T/«art7/, 2 Mor. 38. 

** Knitjht V. Cameron, 11 Vos., 381>. 

McLachlan v. Taitt, 28 Heuv., 407. 
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to be vested at a particular time, aud there is a gift over to the other members 
of the class of the shares of those dying before that time without issue i 

Where a testator devised lauds to T for life, and fro,, and after his decease 
to his eldest son, if he should arrive at the age of 21 years, and in default of 
Ins having a son, over, the Court of appeal held that, on the death of T the 
eldest son took an estate in fee liable to be divested on his death under age * 
the words from and after ’ being taken to mean immediately after There 
IS a presumption it seems, in favour of the vesting of residuary bequests.* 

A bequest to B to he paid to him at the death of C becomes vested in 

interest in B upon the death of the testator, and if B dies before C, his represen- 
tativcs are entitled, to the leg’acy.^ 

Where a sum is directed by a testator to be paid at a given epoch, such 
^ the legatees attaining twenty-one or marriage coupled with a limitation 

some one for life, so that the legacy does not become vested in possession 
unW the death of the tenant-for-life and there is also a gift over, the Courts 
m England have been in the habit of regarding the two circumstances of attain- 
mg twenty-one and sui-viving the tenant-for-life in the following manner - 
The first circumstance, that of attaining twenty-one is considered personal to 
le donee, and the second, that of surviving the tenant-for-life one which affects 
he arrangement of the estate by which payment is postponed until after the 

he' c! t h “ determining when the share becomes vested, 

the Com ts have disregarded the postponement as to the estate and looked at 
the personal period only which is pointed out.* The principle turns upon the 

desire not to postpone the vesting of the interest given and not to make it 
depend upon the accident of the legatee surviving the tenant-for-life 

In Mendham v. William, f the testator devised his real estates to his widow 
or life, and after her death directed the executors to sell and divide the nro- 
ceeds equally between his seven children, the shares of his three sons to be 
vested m them respectively when and as they should attain twenty-one, and the 
shares of his four daughters to be vested interests in them when and as thev 
attained that age or married. There was a dii-ection. also, that dm-ing the 
minorities of his children theii- shares were to be invested and applied towards 
their maintenance, and it was provided that in case any of the children should 

■ Taylor v. Frohisher, 5 DeG. and S., 191 ; Be Edmon^ton'e Estate, L. R., 5 Eq 389 • 
Wrlhams y. Raythorne, L. R., 6 Ch., 782. ’ 

* Andrew v. Andrew, L. K., 1 Chan, Div., 410. 

^ Booth V. Booth, 4 Ves., 399 ; Jones v. Mackilwain, 1 Knss., 220 ; Intestate and Testa, 
mentary Succession in India, p. 139. 

‘ Indian Succession Act. s. 106, illustration («), following HaUfar, y. WiUon, 16 Ves. 168. 

Mendham y. Williams, L. K., 2 Eq.. 396, per Rage Wood. V. C : Walker y. Main 1 
Ves., Sen. 208 ; Emperor y. Rolfe, 13 Sim., 561 j Mocatto y. Lindo, 9 Sim., 56. 

® L. R., 2 39G. 
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die leavinrr issue lawfully begotten “ before the share of such child or children 
so dying as aforesaid sliould become due and payable” the share was to be 
ef|uall_) di\ ided amongst all the issue of such child or childi'cn as and when such 
issue shall attain the said age of twenty-one years,” the interest of such child 
so dying leaving issue to be applied for the advancement of such issue during 

minority. One of the testator’s daughters died in the lifetime of the testator’s 

u idou, and leaving an infant child and having assigned Iiis share by way of 
mortgage. It was held that the words ‘‘due and i>ayable ” did not postpone 
the vesting of the share until the death of the tenant-for-life and that the as- 
signee of the deceased daughter was entitled, and not her infant child, under the 
gift over. 8o, in a hiter ease^ the testator be(|ucathed an annuity to his 
daughter and directod that after her death the trustees should hold £2000, part 
of the fund set apart to secure the annuity, upon trust to pay and divide the 
same unto and equally between the child and children of the daughter as and 
when they should respectively attain twenty-one, and in ease any of the children 
should die before their shares should become “ payable as aforesaid,” the sliare or 
shares of him, her or them so dying should be jiaid to the survivor or survivors of 
them equally, if more than one, and if hut one, the whole to that one, with power 
for the trustei's during the respective minorities of the children to apply the 
income of their shares towards their maintenance and education; and, if all the 
ehildren should die under twenty-one without leaving issue, there was a gift 
over. The Court held that the ehidreii's shares absolutely vested at tweuty- 

one ami were not divested by subsequent death without issue in the lifetime 

of their mother.^ 

Section of the Indian Succession Act, like s. 15 of the Wills Act, euncts 
that gifts to an attesting witness or to the wife or husband of an attesting witness 
shall be vtiiil, but noitiier Statute directs tliat tlio gift is to bo treated ns if it 
were strnek out of the will. Accordingly, in a ease where there was a gift to 
A for life which was void because of A’s wife having attested the will, and it 
was directed that at .\'s death the eaiiital and income of the fund should be 
paid to cliild or ehildren of A, in equal shares, with gifts over in case A should 
die without leaving issue living at his deatli, ami A had no ehildren, it was 
held that, until A liml a eliild, the gifts upon the determination of A’s life-estate 
could not he accelerated, and that, during the life of A ami so lono- ns ho had 
no ehildren, the income of the trust funds was undisposed of, and could not be 
accumulated for llu- iumelil of the persons eontingently entitled in remain- 
der.'^ 


' rfic/W././i; V. liafilis, li. I!.. 17 rii. ])., 

“ Sod In re Wilnwlfr Trnrtr, 1,. It., 7 Kci-, 532 ; r. Hn.lrlinr, 3 Cli. H., ; sco also 

irdArficb/ V. Moiji’f, 1j. li., 10 II. 1 1^2. 

® III re Ttnvnseml';s L. li., 31 Ch. D., 3r>7. 
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A contingent bequest is a bequest which is contingent upon tlie liappenino- 
or not happening of a specified uncertain event. In the one case it does not 
vest, until that event happens ; in the other, until the happening of that event 
becomes impossible.! There is an exception, however, where a fund is be- 
queath^ed to any person upon his attaining a particular age, and the will also 
gives him absolutely the income to arise from the fund before he reaches that 
age or directs the income, or so much of it as may be necessary, to be applied 
for his benefit, but m such case the bequest of the fund is not considered 
contingent, but as vested.” The theory is that, where the principal is given at 
a distant period and the whole income is given in the meantime, the Court, 
leaning, as it does, in favour of vesting, will say that the whole thing is oiyen’ 
If, however, there occurs an interval or gap which separates the gift of the 
income from the principal, the bequest will not vest before the period fixed 
The exception referred to, in the case of a fund where the income of the fund 
18 given IS in accordance with the English law. In the case of Hart's Trusts s the 
testator directed his trustees to pay £500 to his daughter when she sLuld 
attain twenty-five, and that the legacy should carry interest to be paid towards 
her maintenance until she attained twenty-five, and, although she died under 
twenty-five, it was held that she took a vested interest. It made no difference 
as pointed out by Mr. Theobald,* whose statement of the law was approved 
of by Jbssell, M. R., in the case of In re Bnnn,^ whether the interest is first 
given up to a given time and then the principal, or vice versa, at any rate if 
the age fixed is either twenty-one or some later age, but such as to indicate that 
the testator had fixed upon it only from the probable incapacity of the leo-atees 
to manage their property satisfactorily earlier.® 

In the case of Scotney v. Lomer; a testatrix by her will appointed two-fifths 
of certain property to trustees upon trust to pay the income to her son until he 
should attain the age of forty, and then to hold the same in trust for her son his 
executors and administrators, provided that in case her son should assign’ his 
share in the property, then the bequests made should he void, and the two-fifths 
should he held upon the trusts declared in respect of the other three-fifths. The 
son died before he attained the age of forty, and it was held that the two-fifths 


Aofc. 


‘ Indian Snccession Act, 3 . 107. This section applies to Hindus etc. under Hindu Wills 


^ Indian Succession Act, s. 107, Exception. 

RarVs Trusts^ 3 DeG. and J., 195 ; In re Bunn^ L. K., 16 Ch. I)., 47. 

^ On Wills, p. 386. 

‘ L. R., 19 Ch. D., 47. 

® TFadiej/ V. Worf/t, 3 Ves., 364; Westwood v. Southey, 2 Sim., N. S., 192; Bird v. Uau- 
bury, 33 Beav., 351 ; PearmaTi v. Pear7nan, 33 Beav^., 394 ; Pearson v. Dolman, L. R , 3 Eq 3i5 
^ h. R., 29 Ch. D., 535, but see Batsford v. Kebhell, 8 Ves., 363. 
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vested in trust for him absolutely so as to pass by bis vill.i In all cases where 

ultimately, as in Saundars v. Vantier,'^ the accumulated interest, whatever it 

may be, is to go to the same legatee, then the whole gift is vested.^ In Vawdnj 

V. Hir J. Leach explained, that where interest is given, it is presumed 

that the testator meant an immediate gift, because, for the purpose of interest 

the particular legacy is to he immediately separated from the bulk of the’ 
in’opcrty.^ 

(lenenilly speaking;, if the g:ift of niaintenaneo lie not co-cxtcnsive with 
the whole ainoiint of the interest,^ or if it he made out of another fiiud,t in 

neither case, will the legacies ve.st prior to the arrival of the periods at which 
they are payable, for such provisions alford no presumption that the testator 
inteimed the legacies to vest before they became due.t Where, however the 
principal and interest are blended together in one gift, and the principal is 
given on a contingency, as where there is a bequest of a specific sum and interest 

or acciiniiilated intere.st to A as soon as he attains tuenty-one, the entire is 
contingent.^ ^ 

Tn I'higland it seems that a discretion either to ap|>lv the interest to mainte- 
m>uce, or to accumulate it, will not vest the legacy of the fund i'*' nor a di.seretion 
to apply the whole or part not exceeding a Kxed sain to maiiiteiiaiice." 

In Mern/ v. the testator gave the residue of his property to trustees 

to assign and transfer the same to and amongst nil and every such child or 
ehildren ot M, as .should bo living at his (testator's) death, to be eipially divided 
among them, if more than one, when they should attain the age of 21 ; and, if 
there should he hut one, who should attain the age of 21, then the whole' to 
such child absolutely. Power was given to the trustees to pay and apply the 
whole or part (at their di.seretion) of the annual dividends'and produce, not 

See tn ro Biooi, k. U., Hi Ch, D., .1.7; v. 01, I,, li,, 3 Pn 313. HVf,!, v 

Smller, L. R., 8 Cli , HI). 

1 Cr. anti IMi., 240. 

^ Soo PeartiOH v. Dolman, L. 11., 3 Kq., 315. 

* I Kuss. aiul ily., 208 

‘ See S«,o„)„,-.s V. I'm, tie,-, 1 Cr. iiiul PI.,, gio ; o c. C.. -t i 

V fiii/mmi. k R., 3 Kq., 315 ; /„ re flem-mP.v r, nMs. k. R., 31 Cli. D., 711! ; Imliai, Sneoession 
Act, 8. 107, illustrations (/) and (ai). 

« ruhfanl V. Hunter. 3 Hro. C. C., -HG ; ft. Trusir, k. R., it Kq DU 

’ See illustration (m) to section 107 of the la.Iiau Sueeessioi, Art. 

® Williams on E.Kccutora, 1242. 

- Kni,,„y^Knujk,.2S.n,ul S., 490; Me y. k. R., 4 Kq.. 373; Intestate aial 

lestamentary Sucecsaiou in India, p. 142. 

Taaidn/ v. ar,hlc.<, 1 L. K. „,id M., 203. 

“ J/prrv V. llill, L. U., 8 Kq., tJli). 

h- U., 8 Kq., (Jill. 
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exceeding ft 100 a year for each child ton-ards their maintenance and education 
nntil they attamed the age of 21, and, during- the suspense of absolute vestino-, 
the residue of the annual proceeds was to be accumulated for the benefit of 
the persons who should become entitled to tlie principal. M.ilixs, V. C., applyino- 
t e rule laid down in v. ifofcinsou, ‘ tlrat, whenever you can finallv come 

to the conclusion, upon the construction of the whole language of the will, that 
the gift is to be found in the direction to pay or divide, then the attainment 
of the age at which that payment or division is to take place is a condition 
precedent to the vesting, held that no child of M who did not attain 21 could 
take a vested interest.^ The Indian Succession Act, in declaring that a direc- 
tion that so much of the income as may be necessary may be applied for the 

benefit of the legatee, will vest the legacy, has apparently gone beyond the 
English cases upon this point.3 

It would seem that a gift of a fixed sum for maintenaiiee will not vest 
a legacy, although it may be equivalent to interest on the legacy .•* In Pearson 
V. Dolman,^ it was said that if an interval or gap occurs which seiiarates the o-ift 
of the income from the principal, the fund is not vested. 

It will be observed that there is an important distinction between a con- 
tingent bequest and a bequest vested in intere.st .subject to being divested. In 
the latter case, if there is no prior interest, the legatee is entitled to the Income 
urmg the term of suspense. In the former case, the person, in whom the 
bequest is, at a future time, to be vested, has no interest in the income of the 
subject of the bequest.^ Where a specific legacy is given on the liapiiening of a 
contingency the interim income and any accretions nntil the happening of the 

contengency falls into the residue of the testator’s estate or goes to hi.s“next.of. 
km as the case may be. 7 

Among words which usually indicate conditions or contingencies with refer 
ence to age or time are these : ‘ provided,’ ‘ if,’ ‘ in case,’ ‘ in the event of,’ ‘ when ’ 
as and when,’ ‘ should,’ ‘ on,’ ‘ upon,’ ‘ at,’ ‘ from and after ; ’ but, it seems that 
a different effect has been attributed to such words in England according as they 
have been applied to realty or personalty. Thus, while a devi.se to A, provided he 

* 2 Mer., 3G3. 

V. 4 Sim., 525 ; Shumin v. Hohhs, Z ‘(3; L„ck(> v. Lnmh L R 5 

iJ-q., 372. ’ ' 

® See Watson y. Hayes, 5 My. and Cr.. 125 ; EeU^ v. iSirkett, 1 DoG. and S., lOo ; In re 

nmshaw s Trusts, L. R., 11 Ch. D., 406 ; also see Fox v. Fox, L. U., 19 Eq., 286 ; In re Parker 

b. R, 16 Ch. D,, 44. 

* Boiighton V, Boughton, 1 H. L., 406. 

L. R., 3 Eq., 315, p. 321. 

Dufield V. Duffield, 3 Bli., N. S., 330, jier Bkst, C. J. 

’ Outhrie V. Walrond, L. R., 22 Ch, D., 573; see In re Dinnble, L. R., 23 Cli. D., 360. 

E E 
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attains twenty-one, gives a vested estate liable to be divested,! where a legacy 
'vas given to A, provided he attained twenty-one, with a gift over if he died 
under that age, the condition was held to be a condition precedent.^ In Prescott 

olmcs, all the previous cases are collected. Wood, V. C., in commenting 

on the cases m which ‘when’ or ‘if’ is used, observed, that if a testator 
gives personal property m that form, it clearly does not vest, while if he gives 
loa es ate. It clearly does. That case was followed in Ite EMell’s Trust.' 
I he general rule as to personalty is thus laid down in Williamson Exe- 
cutois, 1236:-“ If the words ‘payable’ or ‘to be paid’ are omitted, and the 
lo acy ,s given at twenty-one or, ,ahen, in case, or provutal, the le-atee 

attain tnenty-one, or cn his attaining that age, or any future definite period, 

bie confers on him a contingent interest, which depends for its vesting and its 

lansmissi ^ >‘7 to his executors or administrators on his being alive at the 
period specified. 

A devuse toA, provided she lives to attain twenty-one, has been held to 

bo vested subject to being divcst=d.t So, where there is a gift to A for life. 

and If she marry again, over, the gift over is not contingent, but vests immo- 
c-iatelj . But a legacy to A, to be paid as soon as he attains twenty-one, and 
m case he attains that age, nnt otherwise, is contingent.’ 

The e.vact events on which a gift over is to ta^ko place must happen. Thus 

under a gift to C “if A should die before B without leaving a widow or child 

after his death and B’s death,’’ was held to fail, on A’s surviving B, though Im 
died without leaving a widow or child. ^ 


It IS , mport.nl to distingnitl, beiwoen gilt, to . cl.s, on « conti, . goner onJ 
gift, 0 . cntingont d.... The geno.-.l „,lo, ...den th. Indi.n S„cc.„i.„ Aet. 
.nd .1.0 .cooed, ng „ ,ho English ...h.ei.ios, i. , 1 ,., ,vh.e, . bo,„e., i. m.d. 
onl, to such membm of . cl... .. ,|,.l, h,.. .„.inod . p.rtic.l... .go, , pomon 
»h. h.. no, .,..,„cd .go o..„o, h.ve . vosiod into.ns, in . 1 ,; Ugnoj.* 

’ Simmondts v. CorVs, Dciiv., -Kb 
“ Atkinson v. Tnnicr, 2 Atk., -il. 

* 10 Jnr., N. S., 5U7. 

* L. U., 11 Kq., 5ol>. 

* Simmonds r. 20 Bcnr., -Ibb. 

‘ ''-f ' ^ V. 10 Boav., 21A 

V Prescolt 10 I,,,- V Q ^'-'O Bnnnw v. Browne, Sa,. ami G.. 5 '8 ; Ho/, at... 

* Holaio,. V. C,v,t/„A-. 3 Vos., 317 i sco Be Sa.uia-s Trusts, L. U,, 1 K,.. 675. 

Wills it “PP'- -e., under the Hindu 
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Thus, a gift to children who shall have attained 21, or such children as shall 
have attained 21, is a gift to a contingent class ; and no child who has not 
attained that age can have a vested interest,'^ the reason being, as pointed out 
by Best, C. J., in Buffield v. Btiffield? that, until he attains the age of 21, no 
child completely answers the description of those who are to be legatees. 
A gift of interest or income by way of maintenance, which in the case 
of a bequest to a class upon a contingency has the effect of vesting the bequest, 8 
will not have that effect in the case of a bequest to a contingent class. ^ 

In Leake v. Bohinson^^ it was laid down as a canon of construction that where 
is no gift except a direction to pay as the objects attain twenty-five, the 
attainment of the age is of the essence of the gift, which must be read as a 
bequest to those only of the class who attain the specified age, and this canon 
has been applied in many cases. ^ In some cases, however, the rule has given 
way to particular indications of a contrary intention.7 In Brez v. Perfect the 
gift -was upon trust to pay the interest to F. B. for life, and at her death the 
principal to be equally divided “ among such of her children as shall be living 
at the time of her death, as they respectively attain twenty-one, ” but, if she 
should » die without leaving issue,” over. On the ground of the limitation over 
the Court held that the principal vested in the children living at the death of 
F. B. So, in the case of Li re Beavan's Trusts,"^ where the testatrix by her will, 
dated 1828, gave all her property to trustees, upon trust, as to the interest of a 
sum of £5000, for her sister for life and, after the death of such sister, the 
interest to be paid to the testatrix’s daughter (she having first attained twenty- 
five) ; if the daughter married with the consent of the executors and died 
“ leaving children, the interest to be appropriated for the maintenance and 
education of such children,” and “the principal to be divided amongst them, 
as they shall severally attain the age of twenty-five years ” ; after the death 
of the sister and in the event of the daughter marrying without consent or 
marrying with consent “ and dying without leaving issue,” then over, and the 

' Bull V. Pritchard, 1 Rass., 21:*; Lealce v. Robinson, 2 Mer., 363 ; Thomas y . WiUerforce 
31 Beav., 299 ; Williams v. Haythorne, L. R., 6 Ch., 782 ; Ballin v. Baltin, I. L. R., 8 Cal., 218. 

* 3 Bli., p. 333. 

" See Exception to section 107 of the Indian Succession Act. 

* Teeming v. Sherratt, 2 Hare, 34; Merry v. Hill, L. R., 8 Eq., G19; Re Ashmore's Trust 
L. R., 9 Eq., 99 j see illustration to section 108 of the Indian Succession Act. 

• 2 Mer., 363. 

® See Walker y. Jlower, 16 Beav., 363 ; Oardiner v. Slater, 23 Beav., 609 ; Thomas v. WiU 
berforce, 31 Beav., 299 ; Mvj-ray v. Tancred, 10 Sim., 465 ; Bovghton v. James, 1 Coll., 20 
Maw V. QuUter, 2 Y. and C. Ch., 465. 

' Bree V. Perfect, 1 CoW., 12Si Ingram v. Suckling, 7 W, R., 386; cited 34 Ch. D., p 
719 } In re Beavan's Trusts, L. R., 34 Ch. D., 716. 

• 1. R., 34 Ch. D., 716 
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cl>u,gt.ter ...wived the testat.-ix, who died in 1886, attained twenty-five and 
a e. nniiTyn^r 1842 with the necessa.y consent, died in 1886, having had two 
ch.ld.-cn who sn.-vived l.e.', it was held that the gift was not void fon reinoteness, 
ut that tl.e land vested in the el.ild.-en of the daughter living at her death. 

rhild.-en"''f' vesting, a be<|ue.st, uj.on tia.st, to all the 

child tl r” twenty-one. and if one child, to such 

Ch d, the eout.ngeucy as to attaining twenty-one is not in.po.ied into the gift 

of pivme.dM''tl'' l'^ *■>'« b'ift and the time 

of pai. . e.,t, t there he a ele,ar gift the direction as to payment at a given a..e 

will not postpone the vesting.^ And, .so long as the.-e i.s a gift independently "of 
th‘e g!S •’"•‘'‘'tion p,.ecedes or follows 

have sewn that, n.nle,- the Indian Sneeession Act. a legacy he,,neathed 

.n ca.se a spec, hed nnee, ■tan, event shall happen, or in ease .such an event .shall 

uot happen does not vest, until, in the fo..n.er ease, (he event happens, or in 
le latttM'. i\w haiipt'i.in^v of the event becomes impossible.^ But under s. Ill of 
t u same A<-t, wiiicli applies also to all persons to wbom the Hitnlu Wills Act 
.S applicable, if a h.gaey be given, if a specified nnce.'tain event shall happen 
and no tone ,.s mentioned In the will for the occn.'.'ence of that event, the le-aev 
cannot take eifect at all, unless that event l.aj.pens bofme the peiiod whe.bhe 
fund l,e,p,eathed ,s payable o,' .list,.|bntable. 'I’hns, If a legacy is bequeathed to 
A and ,n ease of h.s death to B, tin- lega.'y to 15 .loes not take effect if A survives 
the testato,-.^ In Knghind the rule is the same.^ Whe.'C the.-e is a bequest simply 

to A and - in ease of his death." o,-. - if he die," then to B, A will take 
alrsolntely ,t he survive the testato,-. 'I'he be.p.est ove,- in the event of tl.e death 

-t ‘I- p.yccl.ng h-gafee .-efe.-s to the event oeen.-.-ing i„ ,he lifeti.ne of the 
testiito,'. tins eonst.-netion be.ng ...ade, c.r »,-rr.s.s,7„A rr/, f,-o,n the absence of any 

other pe,-,od to which the wo.-.ls can he .•efe.-.-ed, as a testato.- is not supposed 
to contemplate the eyent of hi.nself sn.-viving the objects of his bo.mty.: 

In EM V. u.e Master of the Bolls, in eonside.-ing the ease.'as 

put by h..n, of a g.ft to A, .u.d if he shall die to B, said : "In such cases it may 

' U-alh.;- V. 10 lieav., Dt!,-. ; v. r,ud,l.<. I,. |!., p,, -nts 

‘ Shrin,,,l.,n v. 31 lU-av. 425 ; M.nj 3 I!,-.,. C. o’, 471. 

** In rr Jiarth»ln,u'ir, 1 J[ac. nud 0., 354. 

10.6.0. Sneoession Act. s. 107. This section applies ,o Hi,., Ins e.o. a, alee .ho Uia.h. 

* Indian Successiun Act, s. Ill illiKtrif ;,»n -im • 

•u.do.- the Ifhnln Wills Act. ' ‘ ''—.on also applies to Ilhalas e,o. 

« F<!u;,r,U y. AM,, 15 lieav., 361-2 ; Ho, no v. f,7h,„.s, 2 .My. a.nl K., 20. 

’ 2 Janii., 75G. ' 

* 15 Boav., 3G1-2. 
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be considered to be settled, tl>at the bequest may be read somewhat to this 

effect -namely abequest toA,butif Ashall die before the bequest becomes 
se m im, len to B. So, m iJonte v. Pt7Za;w,‘ Lord Brougham, said A 

bequest to any person, and in case of his death to another, is an absolute bequest 

o the fiist legatee, if he survives the testator, and this whatever be the form 

o expression, as ‘if he die,’ or ‘should he happen to die,’ ‘in case death should 
happen to him, and so forth.” 

Wlmre the gift is not immediate but future, and there is another time to 
V ich the death of the preceding legatee may be referred (as obviously is the 
case whei. the bequest is to take effect in possession at a period subsequent to 
the testator s decease) the words in question are considered as extending to the 

Z ne I f Z'' death and 

the period Of vesting in possession* Where the testator associates the event 

death nith a collateral circumstance there is no reason, unless it be found 
in the context of the will, why the gift over should not take effect in the event 
of the prior legatee’s dying under the circumstances at any period. In England 
cases of this kind are divi.,ible into two classes, (1) where the question is,’ 
whether the substituted gift takes effect in the event of the prior lecatee 

‘"'^‘"““Stances described by the testator in the testator’s lifetime ■ 

and (2) where the question is, whether the substituted gift takes effect in’ 

e event of the prior legatee surviving the testator, and afterwards dyiim 

under the cmcumstances described ; and if so, whether at any time subsequently°3 

n the first class of cases it is a rule that where the gift is to a particular 

person with a gift over in the event of his dying without issue, or under any 

other prescribed circumstances, and the event happens accordingly in the 

estator s lifetime, the ulterior gift takes effect immediately on the testator’s 

death as an absolute gift.^ Thus, in the case of a legacy to A and, in the event 

of his death without children, to B, if A dies without issue in the lifetime of the 

estator, B takes an absolute gift on the testator’s death. This is so, also, under 
tne Indian Succession Act.^ 

If m the case of a gift to A the words “ and if he shall die ” or “ in 
case of his death, to B ” were to be read literally, there would be in the 
s p ace an absolute gift, and then a gift over in the event of death, an event 
no contingent but certain. To avoid the repug-nancy of an absolute givino- and 
an absolute taking away, the Courts were forced to read the words “ incase 
o death ” or “ if he die ” as meaning in case of death before the interest vests, 
here is a clear distinction between such a case and the case already 


^ 2 My. and K., 20. 

* 2 Jarm., 756. 

* 2 Jarm., 761. 


^ 2 Jarm., 762. 

* Indian Succession Act, s. Ill, illustration (6). 
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referred to, of a. gift to A for life, and if he should die without children, to B. 
There the event, as pointed out hy the Jfaster of the Rolls in Etlwarclsy. Edwards,' 
upon which the legacy is to go over is not a certain hut a contingent event. It 
IS not in case of the death of A, but in ca.se of his death without children. If, 
therefore, at any tunc, whether before or after the death of the testator, A should 
die without leaving a child, the gift over takes effect, and the legacy vests in B 8 
Where the legacy is to A, when, and if he attains the age of 18, and in case of his 
death to 11. and A attains the age of 18, the legacy to B will not take effect, both 
according to the rules of construction in England and under the Succession Act.^ 
The bcrpicst in that case to A becomes indefeasible on his attainimr the pre- 
scribed age. Had .V died under 18 in the lifetime of the testator, the bequest 
to B would have taken effect.* but if he had .survived the testator, the gift 
would not have been indefeasible until he had attained the age of 18. In 
the case of Howe v. Pllhuis^ wliere the bequest was to A and B, when, and 
if they should attain their ages of 21 years, and in the case of the death of 
either of them leaving children, the share of such of them .so dyiim, to their 
respective chihlrci, the gift over was held to be restricted to the contingency 
of A or B dying under 21 without children, the period of di.stribution being 

when A and B rcpcctively attained 21. On attaining 21. A and B respectively 
took absdluti' iiitoivsts in tlio 

If there is a gilt to a luirticular jicr.son, witli a gift over if he should die 
under a particular age. as a gift to A. and if he dies under 21, to B, the gift over 
will not take effect if A dies over 21 in the lifetime of the testator, for'^in that 
ease the legacy to A fails merely by reason of its having lapsed, that not being 
the contingency 11)1011 which the gift over was to take effect. Similarly, in the 
ease already stated of a beiiuest to A and in the case of his death without 
children, to B. and A dies in the lifetime of the testator leaving a eliildf the 
first bequest liijises and the gift over will not take effect. 

iistration ((/) to s. Ill of the Indian Siicce.ssion Act is as follows: “A 

legacy is bei|ueatlied to A for life, and after liis death to B, and • in case of B’s 
death without ehildren.' to C. The words ■ in ease of B's death without childi-en ’ 
are to he understood as incaning in case B shall die without children during 
the lifetime ol A," It is in aeeordance with what is known ns the fourth rule in 

* 15 Bear., 365. 

' Allen V. Farthinr,, cited 2 Jnviii., 78:!; see O'Malu.ney v. Iln.Aell, h. K., 7 It. L., p d'.i.-. 

" Iiidinii Succession Act, s. Ill, illustnilion (c) ; Home v. rilhrns, 2 .My. iind K., I,'.. 

* Darrell v. Malcsworth, 2 Vorn., 375. 

* 2 My. and K., 15. 

Soo 0 Mahnaei/ v. Burdett, L. R., 7 H. L.. 338 ; see also Go.<Iing v. ToieasWiead, 17 Bear. 
2-to I Cooper v. Cooper, \ K. and J., 65S 

’ Indian Succession Act, s. Ill, illastratiou (5). 
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Edwards v. Edwards^ stated by Romilly, M. R, who held, that, in the case 
of a gift to A for life, with remainder to B, and if he shall w ithout leaving 
children to C, the contingency had reference to the death of the tenant-for-life. 

That rule was still in force as a rule of construction in England when the 

Indian Succession Act was passed. It has since, however, been overruled in 

two recent eases decided by the House of Lords in 1874,2 it being held that the 

giit over will take effect upon the death of B at any time without issue, whether 
before or after the tenant-for-life. 

If there is gift after a life-estate and “ in case of the death of the legatee ” 
there is a gift over, the event of death refers to death in the lifetime of the 
tenant-for-life, that is, at any time before the vesting in possession, whether 
before or after the death of the testator.^ This is in accordance with the third 
rule in the case of Edwards v. Edwards, which is adopted in illustration (e) to 
s. Ill of his Indian Succession Act. That illu.stration is as follows : “ A Icoucy is 
bequeathed to A for life, and after his death to B, and ‘ in ca.so of B’s death ’ 
toC. The yrds ‘ in case of B’s death ’ are to be considered as meaning ‘in 
case B shal die in the lifetime of A.’” Here B will take absolutely if he 
survives A but if not, the gift over will take effect. The reason for tlie rule 
IS thus explained by Mr. Hawkins : “ Where a gift of the absolute interest in 
proper y to one person is followed by a gift of it to another in a particular 
event, the disposition of the Courts is to put such a construction on the o-ift 
over as will interfere as little as possible with the prior gift. When death" is 
spoken Of as a conhngent event, a gift over on the event of death may well 
be considered to mean, not death at any time but death before a parLular 

ITatt b gift over may be read 

as a gift by way of substitution and not of remainder.”^ 


In the case of Bachman v. Bachman,^ to which reference has already been 
made, the testator directed his trustees to sell certain property and to divide 
e proceeds and certain other monies among the several persons named in a 
Bc edule to his will, in certain shares, as and when they should respectively 
attain the age of twenty-one in the case of males, and he directed that in 
e event of any of such persons dying in his lifetime or at any time 
hereafter “ prior to the said division ” leaving lawful issue, such issue should 


' 15 Beav., 361. 

^ O’Mahoney v. Burdett, L. R., 7 H. L., 388 and Ingram 
Parry y. Daggs, L. R., 31 Ch. D., 130. 

* Salisbury y. Felly, 3 Ha., 86 ; Bolitho v. Hillyar, 34 
Sa., 459 i Re Henderson, 28 Beav,, 656. 

* Hawkins, 254. 

* I. L. R., 6 All., 683. See supra, p. 285. 


V. Soufteii, ibid, 408; see In re 


Beav. 150 j Green y. Barrow, 10 
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ent.t ed o the share wined, their deceased parent would have taken. One 

dirdfi fT’ "p twenty-one in the lifetime of the testator 

five montlr, afte.. the testato,-. but before payment of the legacy and leaving 

r IT"' , rep,-o;entative of the 

a he testator s death, and, if it .lid vest, whether under the irms oJ 

di eJ 1 iT '‘-.atee befo,-e a division, 

died' , . to t ''r ? ; '--“g 

ud pm. otl.e d.v.s,on of the estate, it becanm divested. The “division” of 

f e tes ato,.s estate, .t was considered, meant the asee..tain.nent of the .noun 
allotahle to the share of each le,mtoe, after the eonvesion of the estate into 
money, an.l aeeo.abngly .fc ..-as held tl.at the f^ift ove.- took effect in favour of the 

le.m ees ,.s.sue. In v. the testator direete.l his trustees to 

d v.de t e ..esulue of co.-tain funds to arise by sale of personal estate amon! 
t o ....phews and on.- ne.ce.s, and di.-eeted that the shares of the nephews 
should be Paul to then, as soon after his death as possible ; he also db-eeted that 
... case any ot h.s nephews or neiees should .lie befo.e hi.n, or befo.-e the division 
o Ins estate a.s befo.-e .Ih-octed, his sl.a.-es shoul.l go ove.-. Ih.v, J. adopting 
ho reason.ng ..f K..sm„.:hs,,,,v. V. C. in . b-, 7/. V 7V„s/.M.eld that th! 

d v.sKn. ot the estate n.eant the pe.-io.l allowed by the law for the division 
tl.at .s, the ...vpn-at.on of twelve ...onths afte,- the testator's death. That mean- 

mg, l.e .saul, was a roas.mablo ...caning, and one which did not leave it to the 

cap.-.ee of the t.-uste.-s to H.k when the vesting divesting ..f ,1.^ sha,-es should 
take pla.-e. Ihe ,-esnlt was that the gift ove. was held to take effect upon 
one of the nen-es havh.g died within „ yea.- f.-.,... the testato.-'s death. In 
llulckco,, v. Manunajton^ and Marlin v. Marlin^ it was deei.le.l that, whe.-e such 
. d.v..st.ng clause .-ete.-,s to the time of actual receipt, it is too indefinite to be 

ca,.ablc o bc.ng .-,u-.-,e.t ...to effect.-^ In another ease^ a gift over .,f alc^ey 

ors.. n...ch he.-eol as should not have bee., paid or received by the Ic^te'e 
was heh not to be vo.d f.,r uncertainty, the ground of the .leci.si;n being^hat 
the WO.-.1S re e.-.-ed. not to the tin.e of actual pay.nent o.- ,-eceipt. but to the time 
when ,t was the duty of the e.xecutors to pay the l.>gaey. In Babb v. Padwick,i 

* Soo CoUitsnn v. Btu-btu\ L. U 1*’ Pli I) K*tt- />i i 

' f, li. lu, I- L-n. 1).. N.M.; ( haston y. L. U 18 Ch n ^18. 

V. IhichrnrH,, L. K.. IS PI,. ix. 

® I- It., 12 Ph. I)., s;u. 

“ 29 L. J. Vh., 771. 

■* 1 Vi‘s.. 3tiG. 

* L. R., 2 Kq.. 404, 

* Soo V. liaftiso,,, I,. |{ , 1 Aj)|» P., 420. 

' Ohastoii V. Seaao, L. R IS C’li l> •>iw r i .. 

» L. H 13 Oil 1) '>17 ’ " ' ' 
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Malins, V. C. expressed his dissent from In re Arrousmlth'^ Tn,.H nbore 

referred to, hut in Chasten v. Seago, Fry, J. stated that, in his opinion. il ^^■as a 
pei'iectly good decision. 

A somewhat similar question was raised again before Fry, J,, where a tc.stator 
gave residue of his estate equally among four- person.s, and gave the shares 

17 ‘ , r respectively should die 

efore the final destribution ” of his estate. Two of the legatees died more 

an a year after the death of the testator but before the estate had been fully 

reahzed and dxstnbuted, and it was held that “ the final division ” meant tlm 

V. Ma,man if a testator thinks proper, whether prudently or not to sav dis 

lard cash th ""'T --- 

that n ® expressed but as 

r ‘.z“ h : ;; 

rrsr':. ■“’-f “ 

held to take effect.3 §'if^ over was 


has alrea^r::7Z7t;^ r TT ^ 27 ^ t " ~ 

Succession Act, where the bequest is made .:::p7t Iss 2 

:2r 72: : 2i:“ ^ —7:: 

period, but the exact period is not sp^ifi:^ thlTT '7’17 

as shall be alive at the timp f j. ’ shall go to such of them 

•« .Pr,™ "'”T p 

doubtless intpTulor) f hem as shall be alive ” are 

..■ “ uch T ^ ‘k" “ "'=«”i"S ■» tke “..rvivor.„, 

«™ .P .,«d, ., ™.vi„ ~ ,» The 

' 29 h. J. (Ch.), 774. 

* 11 Ves., p. 497. 

^2rr;7s2:%4.7\:i’ 7 : 7 ^ ^•i^-.i 2 c...d., 039 i 

L. R., 2 Eq., 404." ' ''' ^ 306. and Martin v. 

‘ 777 ®‘“-’ Hindu WIIs Act. 

>e Sharpe's Estate, 1 D. J. S., 453. 
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import, (I, at the person ^^■ho is to survive must be alive at the time of the event 

Wlnel. l,e rs to survive. Thus, a limitation to A in default of eluhlren or remote 
issue who shouhl survive B, means el.ildren or remote issue living at B's death 
and .s not void for remoteness.l Only those of the elass who are alive at tlm 
.me nidicated arc entitled, the issue of other deceased memhers being excluded » 

The ndian Sucee,ssion Act, by .section 112, merely lays down the general z-ule 

established in ( nj,. v. iro/ro//,3 that where property is given to the survivors 
01 siimnoi of a class living at a particular time, the period of survivor.ship 
as a geiimal rule, refers to the time when the payment or distribution is to take 
place. It IS now .settled, said Be, veil, V. C. that “ if a legaev be given to two 
or more, to be erpially divided between them, or to the survivor or survivors 
o them, .and there be no special intent to be found in the will that the survivor- 
sh.p IS to be referred to the period of division, if there be no previous interest 
given in the leg.cy, then the period of division is the death of the testator 
and the survivors at his death will take the whole legacy,"^ Accordingly; 
If the gift IS immediate, tlie period of distribution is at the testator's de.Uh 
as where, property is beniieathed to A and B, to be e.piallv divided between 
them, or to tlie survivor of them. If both A and B survive the testator 
the legacy is ecpially divided between them, but if A dies befoiv the testator’ 
and B survives the testator, it goes to B,^ If the gift is not immediate \liero 
being previous estates given, the period of distribution, and, in case of gifts to 
a class, tlie tiiiio of ascertaining the class entitled, is when such previous 
estates deterniine.o Thus, where jiroperly Is bequeathed to A for life and after 
his death to B and C, to be equally divided between them, or to the survivor of 
them, and B dies during the life of A, and C survives A, at A’s death the le-aov 
goes to C,7 the pm iod of dislributloii being the death of the tenant-fordifex 
Biititthepnor interest shouhl determine in the lifetime of the testator the 

result I.S the same as if the gift had been originally immediate, and the survivors 
are (ixeil at tlie death of the testator."^ 

In the case of a gift to a l^M'-son for life, with ivinainder to his children, 

' Gcc V. LidiM, L. R., 2 Eq., 311. 

» See Dari,, son v. Dnl/as. U Ves„ .-.TO , non.pson v. 7’/„ua;vo„, 29 Boav GSl- D, C.ro. 
not y. Liar, let, 32 Bvnv., 608. umv,, Got . A. C.iroj- 

‘ t Jlmbl., 11, 

* Slerenson v. Onl/an, 18 Boav., 590 ; Tlon-nr.l v. Oo/b,,..-, L U 5 En .849 

MiulmnSueoo.ssioii.VcI.s. 112, illustration (a); (Vmwv IloL/ IM i' i i, c, 

V. (.■,d/,o,, 18 Itoav.. 590 ; l/oinint v. Co/tins, L. It., 5 Ei,.! 319 ’ ’ ’ 

« Cripps V, U-otroll. 1 Ma.1.1,, II ; IVor.h.rorlh v, ir,,,',!. 1 ’ U L C 1«.1 • P , r a- n 

’ Indian Suocossion Act. s. 112, illustration ((,) ; Jfearn v. LaWr •> K and J 883 
Spnrrell y. Spnnell, 11 Un., 51 ; Daniell y. Dan, ell, G Vos., 297. ' ’ 
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or such of them as shall be liviug at his decease,* or to a person for Hfe 

and a ter his decease to his childr-eu or fke survivor.^ the children of the life- 

tenan ake vested estates subject to be divested in favour of such as survive the 
tenant-for-hfe Accordingly, if all predecease the tenant-for-life, tlieir repre- 
sentatives will take, for the event which was to divest them not having liappeLd 
the original gift remains.^ ° ppcueu. 

The question whether a person survived a particular event is one of proof 
an whoever has to make out the case of death at any particular time, must 
piove It by affirmative evidence, and those who claim under a person who 
IS said to have survived a particular period, must prove that fact.* Where a 
person has not been heard of for seven years, there is a presumption of law 
that he IS dead, but at what time within that period he died is not a matter of 
presumption but of evidence, and the onus of proving that the death took place 
at any particular time within the seven years lies upon the person who claims 
a right to the establishment of which that fact is essential.^ It was held in 
the case of In re Phene’s Trusts,^ that there was no presumption of law in 
avour of the continuance of life, a holding which is contrary to the former rule 
laid down in Nepean v. Doe^ that “ the law presumes a person shown to be 
alive at a given time remains alive until the contrary be shown ”8 

• e^en where there is a prior interest 

given, that the surwivorship refers to the death of the testator and not to the 

eath of the first taker. Thus, if property is bequeathed to A for life and after 
his death to B and C, or the survivor, with a direction that, if B should not 
sur-vive the testator, his children are to stand in his place, and if C dies durin! 
the hfe of the testator but B survives the testator, but dies in the lifetime of 
A,_ the legacy goes to the repesentative of B.9 In that case the survivor- 
ship IS considered to refer to the death of the testator and not to the death 
of the tenant-for-hfe, the words of survivorship and the condition of B’s sui- 
the testator being in immediate connexion. Again, if, where property 
bequeathed to A for hfe, and after his death to B and C, with a direction 

' Sturgess y. Pearson, 4 Madd., 411. 

® Browne y. Kenyon, 3 Madd., 410. 

» See V. 3 Madd. 410, per S.B John Le.icii, V. C. ; see Re Sander’s 

Trusts, L. R., 1 Eq., 675 j Har rison v. Foreman, 5 Ves., 207. 

* In re Lewes' Trusts, L. R., 6 Oh., 356. 

* In re Phene's Trusis, L. R., 5 Ch., App., 139. 

« L. R., 5 Oh. App., 139. 

’ 2 M. and W., 912. 

“See In re Walker, L. K., 7 Ch., 120; Intestate and Testamentary Snceession in India 

p* X4o, ^ 

" Indian Succession Act, s. 112, illustration (c) ; Roijers r. Towsey, 9 Jar., 575. 
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tliat in case either of them <lies in the lifetime of A. the whole shall go to the 

survivor, B dies in tin* lifetime of and afterwards C dies in the lifetime of 

A. tlio k'g'acy will go to the lepT-esentalive of 0. In this case the survivorship 

is taken from the special form of the gift to liave reference to one of the 

roniaiiulermeu surviving- th,. other, and not to their surviving the tenant-for-life. 

The legacy vests in C on the death of B, and accordingly, on his death in 
A s lifetime, gttes to his representative^ 

In some cases, too, survivor.ship has reference to the period of vesting. 
Tims, where a bequest was in trust to pay the income to children as they shaH 
arrive at the age of twenty-one year.s, and then all the said children or the 
snrvnnrs of them to he let into full possession of the property, share and share 
alike, it was held, that the word 'survivors’ upon the context of the will 
mcaid tliose su)•vi^•ing .so as to attain their respi-ctive ages of twenty-one.^ 

I’he w.n-ds emdition and contingency are vci-y often used in the same sense. 
Ill general, however, the word conlingeney lias reference to the happening of 

an cvciii , whereas the word condition has reference to the doing or forboara'iico 
from tlu' doing of some act. 

Coiulll ions are of two kinds— conditions precedent and conditions Subsequent. 
The former iireeede the vesting of e.stale ; the latter are to be performed after 

the estate has heeonie vested, and, if not performed, may in many cases cause 
iiderests already Nested to he divested, or be altogether void.®' Where the 
condition is preeedeid the estate is not in the grantee until the condition is 

performed, Imt wheie the condition is .suhseipient the estate vests immediately 

in the grantee and remains in him till the condition be broken.* 

No iiartienlar words necessarily make a condition precedent, hut the same 

words will make a condition ]>reeodent or .subsequent according to the natiu-e 

of the thing and tin- intention of the testator.'’ In determiidng, therefore, 
whellier a eoiiditioii is precedent or suh.seipient \vc must look, not merely to 
the particular words in which the condition is expressed, but to the whole 
context of the will, and if the meaning, as eolleeted from the whole context, is 
that I lie estate is to vest, unless on a pai’tienlar net being done or a particular 
event liapi.ening, then the eondition, however expre.ssed. is a condition pi-e- 
ccdeut.'i 'I’lic law, as has already been pointed out, favours the vesHim of 


■ See Seioyo /d v. Ih.wrr, a Itn,. C. 0., 00; While v. U„h'r, 2 D. F. and J., 55. 

” Crezirr v. Fisher, I Unss,, DUS; see also Tritw v. AVii-hoid, 5 Doti. and S., 236; 

V. II (Iilmini, b. It., t bi| , 80 ; Inlestato and Tostamoutary Succession iu India, p. U7. 
" Seu 2 Black, Coin., loli ; Co. Lilt., 206. 

^ ir.vioic V. llyion-, 2 M. and C., S. p. 11 ; Bro, Abr. tit. Condition, pi, 67 („), 
Ar/irr/ci/ V. I'cnion, Wills, 153, |>. !">(;. 

J’::.'':/-/",, V. Brow/i^o'r, i II. L. C;i., 1, notv, pp. p;, l‘>. 
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estates, and from the earliest times the Courts have been inclined to decide 
that estates devised were vested, and for the same reason have leaned towards 
constituting a condition to be subsequent rather than precedents 

In England, in the case of a condition precedent it makes no difference that 
the event is impossible, or impolitic or illegal ; the gift will not take effect, 
unless the condition is fulfilled.2 But in the case of a condition subsequent if 
the condition is impossible, impolitic or illegal, the gift remains— at any rate 
whei^ there is no gift over.^ In England, too, in case of personalty, certain 
conditions subsequent, though good in law, are in accordance with the rule of 

the Civil Law, held to be void and m terrorem merely, if there is no gift over,* 
e. gr., conditions in partial restraint of marriao-e. 


The Indian Succession Act has got rid of the rules of the Civil Law which 
have been adopted by the Coui’ts of Equity in England with respect to condi- 
tional bequests. As to bequests of personal property, the Commissioners in 
their report, say On the subject of conditions we have deemed it right to 
abstain from introducing into India the very refined distinction which the^Court 
of Chancery has, m questions relating to personal property, borrowed from the 
Ecclesiastical Coui’ts. We think that the words of the will should be adhered 
to, where no condition inconsistent with law or morality is sought to be imposed • 
that all bequests made upon illegal, immoral, or impossible conditions should 
be void : and that wherever the testator’s wishes can be carried into effeet, if 
expressed in one way, they onght to be permitted to take effect, if expressed in 
another way, so that whatever he can do by a limitation he ought to be allow 
ed to do by imposing a condition. It appears also to ns, that whenever a 
condition subsequent is valid, if accompanied by a gift over, it ouoht to be 

valid without a gift over, and ought not to be treated as if it had been inserted 
merely to frighten the legatee by an unmeaning threat.” 

By the Civil Law, where a condition precedent to the vesting of a legacy 
was impossible, the legacy was considered as discharged of the condition, and 
the legatee was entitled, as if the legacy had been given unconditionally.s 
Under the Indian Succession Act, a bequest upon an impossible condition is 
void.6 Thus, if an estate is bequeathed to A on condition that he shall walk one 
hundred miles in an hour, or if A bequeaths 500 rupees to B on condition that 
he shall marry A’s daughter, and A’s daughter was dead at the date of the 


V. Dujfield, 3 Bli., N. S., 260, p 331 ; Holmes v. PrescoCt, 10 Jar,, N. S,, 507 
® Egerton v. Brownloio, 4 H. L. Ca., 1 ; Theobald on Wills, p. 374. 

® Theobald on Wills, p. 418. 

^ Theobald on Wills, p. 422. 

* See Williams on Executors, p. 12G9. 

* Indian Succession Act, s. 113. This section applies to Hindus etc., under the Hindu 
Wills Act. 
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^Vill, tlie bprjnest iu encli case is void.i It would seem, also, that if a condition 
IS impracticable, though not pliysically impossible, the legacy would be held by 
the Courts Imre to be void, Tims, in England, where a testator bequeathed 
pi- 0 |.erty to a married woman upon condition that she conveyed an estate devised 
to her by another testator to her sei.arate use with a clause against anticipa- 
lon 1 1 C Court held, that the fact of the woman not being competent to make a 
valid conveyance of the estate, was fatal to the hcquest.2 

Again, the Indian Succession Act makes no distinction between conditions 
le performance of wbicl. requires an act wbieh is malum iu se, and conditions 

1 C peiformanco of wb.eli requires au act wl.lel. is agaiu.t a rule or policy of the 

tim^ Iu'|n ''''/'f 

tl I ' "T- ‘■‘'"‘■•''■y to lii'v or morality is void,^ as where 

e bequest IS to B ou coudition that he will murder C, or to the ueico of the 

testator, if she will desert her hushaud,^ A be.p.est of au allowauec to a married 

woman on condition that she lived apart from her husband, was held to bo 

coutra Imnos mon-.s, and void> With regard to conditions precedent wbieh are 

1 ega , m England, if i.orformance requires an act which is malum in «■, as to 

kill A, burn bis house, or the like, then both by the Common Law and Civil 

Law, not only the condition, but the bequest itself, is void.s But where the 

1 (‘guilty consists merely in the performance of the condition beiucr a-aiiist a 

.-..Ic or policy of the law, there, (although, by the Common Law, the" devise aa 

yell as the condition is equally void as if there existed malum i„ sa) by tho 

Civil Law the condition only is void, and the bequest single and -mod 1 

The general rule in l^n.gdand is that romlitions prerodont must bo literally 

performed.’ But m cases where the testator's intention might be satisfied by 
a performance of tlic condition in substances, r., c,j p,*, such performaneo 
has hern held to be .snilirient. This extensive limitation of the genoi-al rule of 

strict perlorinaneo has been admitted by the Civil Law in all eases, where it 

IS apiiarent that testators paid more regard to the end or fullilmont of the con- 
dition than to the means prrs.u'lbed for the exerution.? It is reco-nized in the 
Indian Succession Act, in section 1 15, which enacts that, whore a will imposes a 
condition to bo fullilled liefoiv tho legatee can take a ve.sted interest in tho thim. 
hequeathed, tho condition shall bo considered to have been fullilled if it has 

‘ Ihid, illustrations (a) and (t»J. 

« K, A, V. ir/,r../,rnW,t, 0 Po G. M. and G., 535 ; soo Lou-tUer v. CaremiUh, 1 Eq., 99. 

Sect. IM. llus section applies to LliiuUis etc., nnder tho lliiulu Wills Act. 

^ Ibiil, illustrations ; seo UVe/i, v. lirmilcu. 2 Detr. ami S 4‘) 

‘ Bi-Oira V. Peel, 1 Ed., Mt) ; soo also Carluri,,,, v. Carulrilia, .3 DoG. M. and G., 983. 

\N Ilhams 011 K.xocutors, 1270, citing Swinb., I’nrt IV, s. 0, p. 10. 

’ Ibid ; Inteslato and Testamentary Snceossiou iu ludin, p. 119. 

® Robinson v. ]Vhcclwri,jht, 21 IJeav., 211. 

® Uopor. Leg., 767 (Ith Ldition). 
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been substantially complied ^itbd As showing what is not a substantial com- 
pliance with the condition, the follo^ving illustration is appended to the section • 
-A legacy is bequeathed to A if he executes a certain document within a 
me specified in the will. The document is executed by A within a reasonable 
time, but not within the time specified in the will. A has not perfoimied the 
condition, and is not entitled to receire the legacy.2 In England, it has been 
e d, according- to Civil Law, that a condition that a legatee shall pay a sum 

liTtir T • construed 

y, if m fact lie has done so m a reasonable time. So, a condition to execute 

a release has been construed similarly, 6 but if the condition to execute a release 

within a particular time be in the form of a conditional limitation, it was held 

It must he complied with.6 The principle on which the English Courts have 

acted in cases where a condition requires a legatee to execute a release is, that 

If the period for executing the release is merely ancillary to the accomplishing 

of that object and the procm-ement of that instrument was the end and 

substance of the condition the legatee will be entitled if the release is in fact 
executed -(vitliin a reasonable time.’ 

One of the most frequent conditions is that the legatee shall marry with the 
consent of a particular person or persons. In such cases consent may be implied 

lom circumstances, as where the executor or ti-ustee, wdiose consent is maL a 

condition witnesses the reception of addi-esses of marriage, and intimates no 

disapprobation, for then the maxim, qui tacit, satis loquitur, applies.^ After a 

lapse of many years, consent by trustees to a marriage will be presumed in the 

absence of any claim by the persons entitled to take advantage of the forfeitui-e ^ 

To take the example furnished by illustration (a) to s. 115 of the Indian Succes 

Sion Act : A legacy is bequeathed to A on condition that he shall marry with 

e consent of B, C, D, and E. A marries with the in-itten consent of B ^ C is 

present at the marriage. D sends a present to A previous to the marriage 

E has been personally informed by A of his intentions, and has made no ohiL' 
tion* A lias fulfilled the condition. 

Where consent to a marriage is the condition, it would seem that a general 
consent to any marriage is sufficient, >» and it would seem, also,that the condition 

This section applies to Hindus etc., under the Hindu Wills Act. 

Indian Succession Act, s. 115, illustration (g). 

® Paine v. Hyde, 4 Beav., 468. 

* Bollinrdke y. Lister, 1 Russ., 500, 508. 

* Hollinrahe v. Lister, 1 Russ., 500. 

® Simpson y. Ftc^:ers, 14 Ves., 341. 

’ Williams on Executors, p. 1273, 

* Williams on Executors, p. 1285, citing Campbell v. Lord Netferville, cited in 10 Ves 24 a 

In the goods of Birch, 17 Beay., 358. ’ 

ilfercer v. Hall, 4 Bro. C. C., 326 j Pollock v. Croft, 1 Mer., 181. 
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WDiild 1)0 coiiii)lioil with l)y u Host niiii-i-ingc, and doos not extend to a second 

nianiage contracted witliout the consent of the person whoso consent is requii'ed 

in the condition.* If one of the persons whose consent to a marriage is made a 

condition dies, a marriage witli the consent of the otliers will be sufficient.* 

Thus in Jkur^on v. dfn.swy.s where a bequest was to the children of the te.stator’s 

sister on their marrying with the consent of their i>arcnts, it was held, that the 

consent mentioned in the will must be taken to be that of the parents or parent, 

if any, and that a daughter who had married with the consent of her surviving 

parent took a vested interest.* So, where the consent of several trustees or 

executors is required, and one disclaims or renounces, it has been held that the 

others alone may consent.* But where a legacy is given on eondition that the 

legatee shall marry with the consent of trustees or other specified persons 

the consent of the majority, if they be all alive, will not be a substantial com- 
pliiiiicc* with tlio 

When* ii licMpu'st was ^iven to tho daui^htc-r of tlio tostator on her attain- 
in-: twenty-one or mairyin" with tlte consent- of her '* iriiardian or guardians,” 
and the daughter niairied under twenty-one without the consent of any guar- 
dian or guardians, there being none, and died shortly afterwards under twenty- 
one, it was lield tiiat the eondition was not eoinplied with, the condition 
not having been made inoperative by reason of there being no guardians, 
since guardians eouhl liave been a]>pointed by the Court.' Where a testator 
be((ueatbed his residuary personal estate to such persons as should within 
one year from his death establish their right or title thereto as his next-of-kin, 
with a gift over in default, and an order for limited administration, including 
an iiKpiiry as to the next-of-kin, was made on summons shortly after tho 
testator’s death, but the persons wlm were next-of-kin did not bring in a claim 
within the yeai\ it was held that tho gift over took elYeet.^ 

A consent once given without any eondition is not to be retracted fi'om 
eajiriee or perverseness,^ or unless it has been obtained through fraud or deecitd® 

Accordingly, if the required consent has been given to a marriage and is after- 


' llutchesou V. llammouil 3 llro. C. C., 128; rrommvHn v. 3 Vos., 227. 

® liuliaii Succession Act, s. 115, illn.stration (6). 

“ b. K., 2Clmn. Div . 753. 

* See V. (hrt'it, 2 .1. and bat., 528, 753. 

* W'tuihiihitiin V. Eran^, 1 Sin. ami Stn., 105. 

® Indian Succession Act a. 115, illustration («*) ; (VdW.v v, Piukcr, ID Vos., 1 , Lord 
Ki.don, p. 2-1. 

’ In rc Brown's Will, h. U., 18 Ch. 1)., 01. 

« In IV Hnrlleit, L, 1!., 31. Cli. 1)., 742 ; see T..Un,;- v. Jf,irn,.«, f Sim., IP. 

** Daslnvtunl V, Prt/tvn, IS Vos., 27. 

.Ucfct/ V, I Kdon. 1. 
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wards capriciously retracted and the marriage takes place, the condition will bo 
considered to have been fulfilled^ Consent after the marriage is not a sufficient 
compliance Tvith the condition, for no subsequent approbation can amount to a 
performance of the condition or dispense with the breach of it.^* But if there 
had been a general consent to any marriage, subsequent approbation, unless the 
consent were required to he in writing, would have been sufficient.^ 

A bequest on condition that the legatee should marry with the consent of 
the testator’s executors u-ill take effect if the marriage take place in tho 
testator’s lifetime, and the testator himself expresses his approbation of the 
marriage either before or after the marriage,* for the consent of the executors i.s 
dispensed with by the testator’s own consent, which is more, it is said, to bo 
regarded than the consent of the executors to whom he had delegated a power to 
consent in case of a marriage after bis decease. 

Conditions in partial restraint only of marriage are in general valid. 

n Perrin v. Lyon,^ the testator devised his real estate to his dauo-htor 

subject to the condition that if she should marry a Scotchman, tlie^ slio 

should forfeit all benefit under the will and the estate should go over. Tho 

daughter married a Scotchman, and it was held that the condition upon which 

the estate was to go over to other persons, was valid. So, in another case a 

condition that, if the legatee should marry a domestic servant, the bequest should 
be null and void, was held to be valid.® 

A condition of forfeitm-e in case the legatee should embrace a particular faith is 
good.7 And a condition requh-ing the legatee to reside at a particular place is valid.? 

Another form of conditional bequest is where a bequest is given upon the 
ailui-e of a prior bequest of the same thing. In such a case, the second bequest 
wi 1 generally take effect upon the failure of the prior bequest, although tho 
allure may not have occun-ed in the manner contemplated by the testator.^ 
But, where the will shows an intention that tho second bequest shall take effect 
only m the event of the fii-st bequest failing in a particular manner, the second 
bequest will not take effect, unless the prior bequest fails in that particular 

' Indian Succession Act, s. 115, illustration (d). 

* /6id, illustration (e). 

® Pollock V. Qrojt, 1 Mer., 181, 

idl'd, illnstration (/) ; Clarice v. Berkeley, 2 'Vern., 720. 

* 9 East, 170. 

’ PTodyson v. Halford, L. R., 11 Ch. D., 959. 

" Wynne j. Fletcher, 24, Beav., 430 ; TFaicot v. Botfield, Kay. 534. As to what a eafficient 
compliance ivith a condition as to residence, see In, re Moir, L. R., 25 Ch. D., 605. 
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Tnanner.^ Tliis principle is thus referred to by JtR. Justice WlLLTA^kfs 
“ Instances have frequently occurred in -vvliicli the Court has concluded 
from the context of the will, that the intention of the testator is effectually 
fulfilled l)y reg-ardinr^ a clause of apparent condition as a clause of rondtVi'oaa? 
limit af ton, so as not to require, as in the case of a g;ift on a condition,® that the 
very event on which the gift is made contingent must be fulfilled with strict 
exactness, but paying regard, in the construction, to the substantial effect of 
the contingency specified and so to the real interest of the testator/’^ 

In general, where there is a subsequent limitation, limited to take effect 
on the failure of a preceding one, if the preceding limitation is removed, or does 
not arise, tl.e subsequent limitation will take effect/^ Thus, where there was a 
devise on condition that the devisee should execute a release in three months 
after the testator’s death, but, he should neglect to do so, the devise to go over, 
and the devisee died in the lifetime of the testator, the devise over was held 
to take effect.^ So in Jones v. ^\ esfeomh,^ where there was a bequest to the 
child, of which the testator s wife was enceinte and if such child died under 
twenty-one, over, and the wife wi\s not enceinte, it was held that the gift overtook 
cffoct.7 In Mureng v. Jones,^ a gift over, after various limitations to the children 
of the testatrix in the event of tlieir all dying under age and unmarried, was 
held to take effect, although the testatrix died without bavino- had anv child.® 
So, whcie tiioi’u was a boiiucst to A, ami if lie sliall illo, to B, ami A was dead 

at the date of the will, the principle was held to apply. 

The cflVet of an apparent intention on tlie pai-t of the testator that tho 
prior legacy shall fail in a i>artienhir manner before the seeoiul legacy can tako 
effect, is exemplified by the following illustration to s. 117 of the Indian Succes- 
sion Act, taken from tbe case of UiKlrnfood H7m/ :>i "A makes a bequest 
to bis wife, but in case sbo sbonld die in bis lifetime, bequeaths to B that wbieh 
he bad beipieatbed to her. A and bis wife perish togetber, under circumstances 
which make it impossible to prove that she died before him. Tho bequest to B 

‘ Indian Sncccssion Act, s. 117. This section nl.so npplios to Hindus etc , under tho Uiudn 
Wills Act. 

Seo Iiuliiin Succession Act, s. 107. 

® ^Villiatn3 on E.Kocutors, 127l-7o. 

^ Sec v. Word, I Vos. Son.. 120; Tennant v. ireathnchh 21 Boav., 255. 

* -Irc/i/u V. ir<(n/, I Vos. Son., 120; Iiulian Succession Act, s. IU», illnstratiou (6). 

* 1 Kq., Cas. Alir., 215. 

’ Soo .Ifibf.Dnrs v. Parr;/, 1 V. and B.. 121; Jic Green's Trusts, 0 Jar.. N. S. 170. 

® 2 V. ami 11.. 210. 

® This ia practically illustrnlion (,i) to s, 110 of tho Tmlian Succession Act. 

Ito bheppani s Trusts, IK. ami J., 200 ; lutostiUo ami Testamoutary Suocossiou iu 
India, pp. 152*2. 

“ 4 Uoti. M. and 0., G32. 
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does not take effect.” It may be here observed, with reference to that illustration, 
that by the law of England, the question of survivorship is matter of evidence, and 
not of positive regulation and enactment ; and in the absence of evidence there is 
no conclusion of law on the subject. In the case of Underwood v. Whuj,^ it 
was held, that the gift over was dependent on the event of the testator surviv- 
ing his wife. Primd facie” it was said by the Lord Chancellor, “ the next- 
of-kin will be entitled to the personal estate, and their right will only be dis- 
placed by some person coming forward and shoving a valid and effectual 
dispositiou taking it away from them.” 

In In re Smith's Trusts,^ there was a bequest, after the death of J, (to whom 
an annuity was given out of the fund) to E during her natural life, but in case 
of the death of E dui'ing the lifetime of J, then to M for life, and after the 


decease of E and M, then over. It was held by Wood, V. C., that there was 
a sufficient indication of an intention to give a life-estate to M after the death 
of E, although E did not die in the lifetime of J. The principle was 
also applied in the case of Machinnon v. Sewell.^ There, there was a be- 
quest to A for life, with ultimate remainder to the children of A living at her 

decease, to be paid to them after her death as they attair ed twenty-one, and, if all 
died before attaining twentij-one, then over. One child of A attained twenty-one, 
but no child surWved her, and it was held that the gift over took effect.-^ 

Conditions subsequent do not affect the vesting of estates, but, on non- 
performance, may operate to divest estates which have already vested. Under 
the Indian Succession Act, a bequest may be made to any person with the condi- 


tion superadded that, in case a specified uncexdain event shall happen, the thino- 
bequeathed shall go to another person ; or that, in case a specified uncertain 
event shall not happen, the thing bequeathed shall go over to another person, 
but in each case the ulterior bequest is subject to the rules contained in sections 
107, 108, 109, 110, 111, 112, 113, 114, 116, 117 of the Act, to which reference has 
already been made.^ The ulterior bequest cannot, howevei-, take effect unless the 
condition is strictly fulfilled, for in order to divest a vested estate or interest by a 
gift over, the very event must happen.® In the case of In re Moirf there was a 


^ 4 DeG. M. and G., 633. 

* L. K., 1 Eq., 79. 

® 2 M. and K., 202. 

^ See also Tennant v. Heathjield^ 21 Beav., 255 ; Intestate and Testamentary Succession 
in India, p. 153. 

• Indian Succession Act, s, 118. This section applies to Hindus etc., under the Hindu 
Wills Act. 

® Ibid, s. 119, which also applies to Hindus etc. under the Hindu Wills Act ; Wagstaff y, 
Croshie, 2 Coll., 746; Re Sander's Trusts, L. R., 1 Eq., 675 ; see In re Boddington, h. E., 25 Ch. 
D., 685. 

' L. E., 25 Ch. D., 605. 
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to G for life “ provided, as a sine qua non ” that lie “ 'ivitliin six months after 

my decease shall enter upon and take possession of ” the property devised as 

liis residence and jilace of abode and “ shall thereafter daring his life eoutiuue 

toiesido thereon for at least six months (but not necessai'ily consccutivol}') in 

every year, “ and after G's death or his failing to take possession and to reside ” 

on the property, of the testator devised the same to G's first and other sous in 

tail male. G took possession within six months after the testator’s decease, 

but, as to residence, during the year following the expiration of the six mouths, 

he was in the house for eighteen days only, and from the 1st of January to the 

2bth December in the year following the date of .such expiration for no more 

than twenty-four days. He had, however, jilaccd the house in charge of a staff 

of servants, paid the rales, kept horses and poultry in the stables and in the 

grounds, and his son, who was at College near, had staved at the house on an 

average, on every alternate Saturday till Monday. It was held, that there was 

no forfeiture, as there had been a reasonable, if not a strict, eoniplianee with the 
cuiulition of I'csidenuc.^ 

The original beipiest, will not be atl'eeted if the ulterior bequest is not 
valid, 2 the general rule of law being, that an absolute interest is not to be 
talvcii away by a gift over, unless that gift may itself fake eil'eet.s 

IVhere a condition suli.seqiient is iniiios.siblc,'^ or contrary to public policy,^ 

or illegal,^ it is void, and the bequest is freed from it ns though it had been 
gii’en nneonditioiially.’ Conditions which are rejnignant to estates already 
given are void,’ as where tliero is a devise in fee followed by an absolute re- 
Slraiiit upon alienat ion.« If the condition of an ulterior bequest be too vagne 
for the Court to enforce it, it is void,‘o If an estate be given in fee, a condition 
giving it over on bankruptcy of the devisee has been held to be void.'* So 
a gilt which is absolute will not be alfeeted by a subsequent gift over which 

is void for remoteness.'^ But where a life-interest is given, it may be detcr- 

■ See .l.w/r)/ v. Hurl „/ Essex, L. 1!., IS Eq., 200. p. 205. TTioou- v. FMeher, 21 Ceav., 130. 

^ Il'ui, s. lliO, which also a]>i)lic3 to iUiulus oto. under tlio Hindu Wills Aot. 

® (Ireen v. lUurcii, 1 Hare, 128, Kll ; irnfAias v. ir.s/en, 32 L. J., Ch., 300 and GOO. 

^ huliau Succession Act, s. 120, illustration (,i) ; Lon-thcr y. CavemUsh, Amb., 33S; Ahtahie 
V. Uitw 3 JIadd., 23G ; Wtilkcr v. ll'idArr, 2 DeCJ. F. and J., 255. 

Caiiivri^jht v. Curtivn.jUt, 3 DoG. and G., 9S2 ; ludiau Succession Act, s. 120, Ulus- 

tration (/'). 

« RiJjinu/ V. 11 7 Uoav., -137 ; I''jcrton v. Lord Browulou'y i II. of L., 1. 

’’ Williams on Executors, 1270*71. 

® DnuUi'i/ V. ricxvto, 3 Vos., 325, per Loud Alvam.ky. 

^ Hood V. Ojhuidc,-, 31 lie, IV., 523; Uunt-Foulslou v. Dok.-r, b. E., 3 Chan. Div., 255. 

Filtin.ihnm v. Jlromlc;,, T. ami 1!., 530; soo Chuxn,u, v. FItisou, 7 U. L. C., 707. 

" In rc JftiWta, L, IL, 21 Ch. 838. 

Itin.j Y. II.n-du iH-, 2 Eeav., 352 ; Canxr Y. Bonhs, 2 E. luid Jl., 300; Imcstato and 
Testamentary Succession in huliu, p. 15G. 
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mined by a conditional limitation over upon alienation or baiikniptcv of the 
legatee.^ 

A condition that a legatee should not dispute the will is rco-ardcd in 
England, as merely in terrorem in the case of a will as to personalty ; Tiid there- 
fore, a legatee, by having contested the will, did not forfeit his legacy, unless 
there was a gift over upon breach of the condition.^ But this doctrine was 
never applied in the case of devises of real estate ; on the contrary, it was 
decided m Coolce v. Turner? that such a condition annexed to a devise of land 
was valid and effectual without a gift over, upon breach of the condition.* 
Under the Indian Succession Act, if there is a condition that the legatee shall 
not contest the will and he does so, the gift over vill take effect. 6 

If, where a sum of money is bequeathed to A and B, and if eitlier should 
le during the life of C, then to the survivor living at the death of C, A and B 
die before G, the gift over cannot take effect, but the representative of A takes 
one-half of the money, and the representative of B takes the other half.^ In 
Eamson v. Freeman, A and B took vested interests, subject to being divested 
in favoim of the survivor living at the death of C ; but, inasmuch as neither 
survived C, the contingency which was to divest the legacy never happened.^ 

In the case of Sturgess v. Pearson,^ there was a bequest to B of the interest 
of a fund for life, with a direction that the fund should be divided at B’s 
death among her three children or such of them as should be livino- at her 
death. All the children of B died in her lifetime. The bequest over°it was 
held could not take effect, but the interests of the children passed to their re- 
presentatives. The Vice-Chancellor, Sir John Leach, said : “ The vested in- 
terests first given by the will are, by the form of the expression, only defeated 
in case there shall be some, or one, and not all of the children livino' at the 

mother’s death ; but that event did not happen, for there was not Le child 
living at the mother’s death.”9 

In dealing with conditions precedent we have seen that where a legacy is 
given on condition that the legatee shall mairy with the consent of certain 

* Burst v. Bursty L. E., 21 Ch. D., 278 ; RochfoH v. Bachman, 9 Hare, 475. 

* Cleaver v. Spurling, 2 P, W., 528. 

® 15 M. and W., 727. 

^ 2 Jar., 57-8. Intestate and Testamentary Succession in India, p. 354 , 

* Indian Succession Act, s. 118, illustration (6). 

« Indian Succession Act, s. 118, illustration (d). Barrison y. Foreman, 5 Yes 207 

’ See Wagstaffr. Crosby, 2 Coll., 746 j Re Sander^s Trusts, L. E., 1 Eq., 675 ' 

« 4 Madd., 411. Illustration (c) to s. 118 of the Indian Succession Aci is taken from the 
case. 

« See Seccombe y. Edivards, 28 Beav., 440 ; Boulton y. Pilcher. 29 Bear., G33 • Potts y 

Atherton, 28 L. J., Ch. 486 ; Finch y. Lane, L. K., W. Eq., 501 ; Wing y. Angrove, 8 H. L. Ca 
183; Elliott v. Smith, L. E., 22 Ch. D., 236, ’ ’ 
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specified persons, and one of them dies, a marriage ndth the consent of the others 
■would be considered to be a sufficient compliance with the condition. A gift 
over, however, upon the same condition will not take effect under similar cir- 
cumstances. ^ But where the gift over is subject to the proviso that the first 
taker shall marry with the consent of a particular person, a first marriage with 
his consent will prevent the gift over taking effect, even though the first taker 
became a widower and marry again Avithout his consent, * for the condition 
being once complied Avith is released and consent to a second marriage is un- 
necessary.^ 

If the required consent becomes unattainable by the death of the person 
or persons whose consent is required, a marriage without consent Avill not cause 
a forfeiture, Avherc the condition is subsequent. As to real propei’ty, or legacies 
charged on real property, it was held, in England, that a marriage in such a 
case did occasion a forfeiture.'* 

If a legacy is bequeathed to A, to be paid at 18, or marriage, Avith a proA’iso 
that if A dies under 18, or marries Avithout the consent of B, the legacy shall 
go to C, and A marries under 18, Avithout the consent of B, the bequest to C 
takes effect.^ In Beshodij Buyctlle,^ it Avas held that a legacy payable at 
18, or on marriage Avith consent, is payable cither at that ago or on marriage 
Avith consent under that age, although there is a gift over generally on mandago 
Avithout consent. 


A bequest under the Indian Succession Act may bo made Avith the condition 
superadded that it shall cease to have effect in case a spoeitied uncertain event 
shall happen, or in case a specified uncertain event shall not happen. 7 

In accordance Avilh the rule of the Civil LaAv, certain conditions subsequent 
were, in the case of personalty, held by the Courts in England to bo void, and 
in ferrorem merely, if there Averc no gift over.^ The Indian Succession Act,^ 
lia.s got rid of that rule, and under that Act, Avherever a condition subsequent is 
valid if accompanied by a gift over, it is valid Avithout a gift over, and is not to 
be treated as in terrorem. Thus a proviso that a bequest shall cease if the 
legatee cut down a particular Avood,*® or marry under the ago of 25 AAdthout 


^ Indian Succession Act, s. 110, illustration (a). 

* ytid, illustration (i). 

® Hutcheson y. Jlummoja/, 3 Bro. C. C., 15S ; CroniHitdiH v. Crounjii'liii, 9 Vos., 227 ; SCO 
Taylor v. 1 Prow, -150. 

^ Peyton V. Bun/, 2 P. W., G2G ; Collett v. Collcfty 35 Boav., 312, 

* Indian Succession Act, s. 119, illustration (c). 

« 2 P. W., 517. 

S. 121, Avhich applies to ITindns etc. under (ho Hindu tVills Act. 

* Sco Coolio V. Turner, 15 M. and \Y., 727 ; Peanturd v. Evanturdy L, 6 P. C., 11. 

« Cltap. XV. 

Indian Succession Act s, 121, illustration, (a). 
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Ihe consent of the testator’s executors, ‘ or do not go to England within a given 
time, or adopt the profession of religion, 3 if complied with, will cause the 
interest m the legacy to cease. So, where a fund is bequeathed to A for life 
and after his death to B, if B should then be living, with a proviso that, if 
B should become a nun, the bequest to her should cease to have any effect B 
by becoming a nun in the lifetime of A, will lose her contingent interest in’thi; 
fund In order, however, that a condition that a bequest should cease to have 
e ect may valid, it is necessary that the event to which it relates should be 

Ts'inv ZT '"r contemplated 

by s. 107 of the Indian Succes.sion Act.6 It is also a rule that if a leo'atee 

renders impossible, or indefinitely postpones, the doing of an act for whidi no 

particular time is specified and upon the non-performance of which a loo-acy is 

to cease to have effect, or go over to another, the legacy will go as °if the 

egatee had died inthout performing the act.® Thus, in case of a bequest to 

, ’ tTZ" the army, the legacy shall go over 

to B, B will be entitled to the legacy upon A’s taking holy orders, and thus 

rendering it impossible for him to fulfil the condition.T If the proviso were 

that the interest in the legacy should cease if he did not marry a particular 

person and he married a stranger, this would be indefinitely postponing the 

fulfilment of the condition and the bequest would cease to have effect 3 

eie, however, a testator devised certain property to devi.sees for life if 

either of them should marry into the families of R or G, and if not, to S ’and 

the devisees married, but not into the favoured families, it was held that the 
gi over did not take effect, as the devisees had the whole of their lives to 
perform the condition.^ But there the condition was a condition precedent. 
The performance of the act required, however, was indefinitely postponed 

A clause directing a forfeiture in case of the devisee not making a mansion 
ouse demsed to him ‘ his usual and common place of abode and residence ” is 
not void for uncertainty,^ and the condition must be complied with.u 

> IHd, iUastration (6). » nid. illnstration (c). » r i 

B. *■’ ' SI i bAw 'll.,' 

w.,: i:h ^ •- -*■ 

Willi Acr^ to Hindus etc. under the Hindu 

’ Indian Succession Act, s, 123, illustration (a). 

® Ibid, illustration (6). 

® Randal v. PaynCy 1 Bro. C. C., 55. 

■« Wynne v. Fletcher, 24 Beav., 430 ; FilUngham y. Bromley. See In re Moir L E ST, 

D., 605 ; Astley y. Earl of Essex. L. E., 18 Eq., 290 ; Walcot y. Botfield, Kay. 534 ’ ’ ’ 

“ TFalcot v. Botfield, Kay, 534 ; see In re Moir, L. E., 25 Ch. D., 605. ' 
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Tt lias always been a principle in the Courts of Equity in England that 
ignorance of a condition annexed to a gift by will docs not protect a legatee 
from the consequences of not complying with the condition. ^ In Jn re. 

WiCKKxs, V. C., laid it down, that “neither ignorance, illness, nor 
neglect on tlie part of the executor to inform the legatee, can excuse him for 
not conqilying with the direction so as to entitle him to the gift.” The rule, as 
laid down by s. the Indian Succession Act, is as follows: Where the will 
rcfjuires an act to be performed by tlic legatee within a specified time, cither 
as a condition to be fulfilled before the legacy is enjoyed, or as a condition 
njion the non-fulfilment of which the subject-matter of the bequest is to go 
over to another jiersou, or the bequest is to cease to have effect, the act must 
be performed within the time specified, unless the performance of it be pre- 
vented by fraud, in Avbieli ease such further time shall be allowed as shall bo 
rcHiuisito to make up for the delay caused by such fraud. ^ 

The proviso in section 124 of the Indian Succession Act, as to fraud, appeal's 
to have Ix'cn suggested hy an opinion expressed by Woop, V. C., in Brooke r, 
(larr(nJ,^ that if, in the case before him, there had been fiund on the part of tho 
trustees, or possibly such laelics on tbeir part as the Court would consider 
to liavo been llie sole ca\ise of the donee of the right of pre-emption, which had 
been given by the will, not conqdying, moth cf fonmU with the conditions imposed 
by the will, the latter might have been entitled to relief. In that case a 
person bad a right, under a will, of prc-cmjitlon for a given sum, provided ho 
signified to the trustee.s within one month of the testator's death his option 
to p\uvhase, and paid tho ]mrchase-monoy within a further period of two 
months, and he duly signified his option to the trustees, and applied to their 
solicitor for an abstract of tho title, and the solicitor promised to take an early 
oiiportunity of seeing his client with reforenco to the application, hut no 
abstract w:is furnished; and hearing nothing further, the donee of the right of 
pre-emption :illowed the period of two months to elapse without paying tho 
j)ureliase-money, or taking any further steps in tho matter, Tt was held, that 
the purchase-money not having been paid, the right of pre-emption was lost,^ 

Tt fret|ucn(ly happens that a bequest is given to a person for n partioulai' 
purpose, or to henelit him In a particular way, as for the purpose of pui'chasing 
a country residence, or as annuity, or a commission in the army, or to place 


* Astlni V. 7>j7 of Ks.m'x, b. Ih, 18 Kq,, 200 ; soo per Jessel, M. K., p. 207. 

» h. U., IG Kq., 02. 

" Iiuliiiu Succession Act, s. 121. ’I’his section applies to Hindus etc. nudor tho TTiudii 
Wills Act. 

^ :l Ih and T. G05. 

* Jh-onke V. Oarro.U 3 K. and J., GOS ; see Siuqvou v. rielov, 11 Vos., 311, 348 ; AushH v. 
Tuwncij, h. U., 2 Cli., 1-13 ; Aeelf/u v, ITiiAh 1 Yes., 201. 
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the legatee in business,! or to purchase a ring,s or lands, 3 or stock,!’ or for 
maintenance, or education,^ or to bind the legatee as apprentice.^ In such 
cases, if the fund given for the purpose is given absolutely to, or for the benefit 
of the legatee, he ivill be entitled to receive the legacy, as if the will had not 
contained any direction,’ the principle being that a Court of Equity will not 
compel that to be done which the legatee might undo the next moment.^ 
In Stohes v. Cheek , where the testator directed an annuity to be purchased, 
Romillt, M. R., who directed the price of the annuity to be paid to the annui- 
tants, said, “ It is a useless form to direct a purchase, if the annuity is imme- 
diately to be sold again.”io It makes no difference apparently in such cases, 

that there is a declaration in the will that the legatee is not to receive the’ 
capital in lieu of tlie annuity. 

The same principle is applied, both under the Indian Succession Act and in 
ngland, where a testator absolutely bequeaths a fund so ns to sever it from his 
own estate, but restricts the mode of the legatee’s enjoyment of it to secure 
certain objects for the benefit of the legatee, and upon failure of such objects 
the absolute gift prevails, as if the will had contained no such restriction *2 
In the case of Laesence v. Tierney , it was said that the intention that the 
gift should be absolute as between the legatee and the estate is, as in all cases 
of construction, to be collected from the will, and not from there being words 
which, standing alone, would constitute an absolute gift. 

Suppose a bequest is made of the residue of the testator’s property to 
e divided equally among his daughters, and it is directed that the shares of 
the daughters shall be settled upon themselves respectively for life, and be paid 
to their childi’en after their death, and all the daughters die unmarried, the re- 
presentatives of each daughter will be entitled to her share of the residue.i^ 

* Indian Succession Act, s. 125, illustration. 

Ayreece v. Apreece, 1 V. and B., 304. 

* Rinton v. Finite, 1 P. W,, 539. 

Edivards v. Hall, 11 Hare, 23. 

* Wehh V. Kelhj, 9 Sim., 4-72. 

® Barloiv v. Grant, 1 Tern., 255. 

’ Indian Succession Act, s. 125, which applies to Hindus ate. under the Hindu Wills Act. 

® See 1 Jarm. 397. 

» 29 L. J., Ch., 922. 

See Ford v. Batley, 17 Beav., 303 ; Campbell v. Brownrigg, 1 Ph., 301. 

Stokes V. Cheek, 28 Beav., 620 ; (S, C.J 29 L. J., 9 Ch., 922. 

'2 Indian Succession Act, s. 126. following Lassence v. Tierney, 1 Mac. and G., 551 
Kellett V. Kellett, L. R., 3 H. L., 161 ; Knox v. Eotham, 15 Sim., 82 ; Gibbons v. HilU, 1 Dick- 
324; Ford V. Batley, 17 Beav., 303; Kerr v. Middlesex Hospital, 2 DeG., M. and'o. 583 ' 
Section 126 of tho Indian Succession Act applies to Hindus etc., under the Hindu Wills Act. 

1 Mac. and G., 551. Indian Succession Act, s 126, illustration (a). 
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(So, if there is a direction to trustees to raise a sum of money for the testatot\s 

daughter and a further direction that they shall invest the fund, and pay the 

income arising from it to her during her life, and divide the principal among 
her children after her death, and the daughter dies without having ever had 
a child, her representatives will he entitled to the fund.' 

In Fulmer v. Flower,^ fhe legacy was of a sum to be ox|)ended in the pur- 
chase of a commission in the army, and on the purchase of the commissions in 

the army being abolished by royal warrant, it wa.s held that the legatee was 
entitled to the sum given. 

If the main object ot a gift is to benefit the person who is to take and no 
other person is interested in the be., nest, in that ease if the gift cannot be 
a|)plied to the purpose specified, or if the legatee prefers to have it otherwi.se 
applied, ho has the option of saying that, although the testator has expressed 
bis desire that the benefit is to be conferred in a partieular form, he does not 
u ish to ha\e it that nianiu'i*, and may ask the ('ourt to give him the property. 
On the olliei hand, wliere tlie object is not solely lor tlie benefit of the legatee, 
but some other purpose also is exju-essed by the testator independent of 
I he object of benefiting the legatee, the principle laid down in the case of 
Usb'eucev. Tiernmj;^ does not apply, and the legatee is not entitled to elect.-^ 
In re the case was on the border line between these classes 

of cases. Ihcre the testator bequeathed certain manuscript books to trus- 
tees for bis gramlson “that be may provide for the said books being published 
to the best advantage for the interests of the said child, so as to contribute to- 
wards a fund to assist him when bo goe.s to College,” and also bequeathed 
£1000 towards the printing. It appeared that it was impossible to publish 
the books at a profit, and the Court ludd that the grandson was entitled to the 
£1000, on the ground ehictly that the primary intention was to benefit the 
legatee. 

Under s. 127 of the Indian Succession Act, if a testator does not abso- 
lutely bequeath a tuiul, so as to sever it Irom his own estate, but 'Hves it for 
certain purposes, and part of those jmrposes cannot be fulfilled, the fund, 
01 so much of it as has luit been e.vbausted npim the objects contemplated 
by the will, remains a part ot the estate of the testator.*^ The same 
piinciple ^^ns thus laid down by LoHn Cottfnmam : If there be no absolute 


* illuati'rttion {b). 

“ L. U.. 13 Kq., 350. 

® 1 Mac. and CJ., 551. 

* Re Skinner'a VVn.vfs, 1 J. ami II., 103. 

* 1 J. and H., 102, per I*.\ 0 E Wood, V. C. 

Indian Snccosj'ion Act, s. 127. winch is made applicable to llimlus etc. under the Hindu 
Wills Act. 
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gift as between the legatee and the estate and particular modes of enjoyment 
are prescribed, and those modes of enjoyment fail, the legacy forms part of 
the testator’s estate as not having in such event been given away from itd 
Thus, if A directs that his trustees shall invest a sum of money in a parti- 
cular way, and shall pay the interest to his son for life, and at his death shall 
divide the principal among his childi’en and the son dies without having ever 
had a child, the fund, after the son's death, belongs to the estate of the testator ; 
or, if A bequeaths the residue of his estate to be divided equally among his 
daughters, with a direction that they are to have the interest only during their 
lives, and that at their decease the fund shall go to their children, and the 
daughters have no childi-en, the fund belongs to the estate of the testator.** 


Conditions annexed to bequests inconsistent with the enjoyment of property 
or restrictive of alienation are void, not only according to the law in England, 
but, as we have already seen, according to the ordinary rules of Hindu Law.^ 
“A testator cannot” it was said by Norman, J.,^” in giving property by will 
impose conditions in contravention of the objects for which property exists, or 
contrary to the policy of the law. For instance suppose an estate Avere given 
to a man on condition that it should be allowed to relapse into jungle or never 
be cultivated, no one could doubt that such a condition Avould be void.”& 
In Soohnoy Chunder Da$s A^ Mo)iohan Dassi^^ Field, J. remarked; “If their 
be a good g-ift of an estate and there be also a prohibition against alienation 
or partition, the gift will be good and the prohibition void.7 When there is a 


good gift Avith an invalid restriction, the gift Avill be good, the restriction void. 
Where there is a general intention to create a valid estate and a particular 
intention to deprive such estate of its legal incidents, effect Avill be given 
to the general intention and the particular intention Avill be disreo^arded ” 


* Lasnence v. Tierney, 1 Mac. and G-., 502, per Lord Cottenha.m. 

* Indian Succession Act, s. 127, illustrations (a) and {b). 

* Willsv.Hiscox,4:M. and C., 197; Kamara Asima Krishna Deb v. Kiimara Knmara 
Krishna Deh, 2 B. L. B., (O. C. J.), 11 ; Gokool Nath Guha v. Isttur Lochun Ro//, I. L. R 14 Cal 
222; Raikishori Dasiv. Debendra Nath Sircar, I. L. R., 15 Cal 40Q (P r \ r-, - 

' ) 4 V./ , 866 pp, 6i-o3 

sitpra. 

* 2 B. L. R., (0. C. J.), p. 25. 

» See Attorney-General v. The Master of CaUierine Hall, Jacob., 395 ; Carte v. C'ar^e 3 Itk 
laO; Bradley V. Peixoto, 3 Yes., 324; also Netai Charan Pyne v. S. M. Ganga Dasi, 4B L 
R., (O. C. J.), 265, note ; Ramdhone Ghose v. Anund Chunder Ghose, 2 Hyde, 108 

® I. L. R., 7 Cal., 279. This Avas affirmed by the Privy Council ; see L. B 12 1 A 
103, (S. C.), I. L. R., 11 Cal., 6?4. ’ * ” ' ’ 


’ Jatindra Mohun Tagore v. Ganendra Mohan Tagore, 9 B. L. B., 404* KrUhnara 

Dassi V. A/ifl/idrt Krishyia Bose, 4 B. L. K., O. C. J. 131 ; Kamara Asima Krishna Deh 
Kumara Kuniara Krishna Deh, 2 B. L. B., 20-27. 
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In the case of Pmmvtho //aswr v. Badhihi Fcrsatfil Dntf^ a Hindu by his 
will devised property, consisting of a family dwelliiitr-house and land, to trustees 
for evor for the- residciicr, maiiiteiiiuicr iiiul porforiiianro of the worship of the 
family idols, and hr appointed his sons and their descendants in the strict male 
line to he shebaits of the idols for ever, making- ]irovision for their rasidenee 
m the family duelling lionse, and the will also contained a clause restraining 

any partition, diyision or alienation of the |)roperty so dedicated. It was held 

that the detlication was not a bond jhh dedication, hut an attempt to create an 
estate for the benefit of his descendants not sanctioned by the law. 

A jnoliiliition b_\ a Hindu against his sous or descendant.s coming .to a 
partition alter his death is yoid. Thus, where a testator gaye all his property 
to his sons, bat directed that they should not make any diyision for twenty years, 
the restriction was held to be repngnant to the gift and therefore void.« In 
the case, lioweyer, of Raihishori Uas.R y. U-hrmh;, X„th .s',-rc,„-,3 a proyision for 
defraying the marriage e.xpen.ses of sons from joint funds, with a direction in 
the will that until the youngest .son should attiain majority, none of the sons 
should have a right to partition was held by the High Court, and apparently 
by the Privy tonneil, to be valid. An attem|)t to withdraw property given 
Irom liability to the debts ol the legatee cannot be given elYect to.-* 

While dealing with beipiests with directions as to the application 
or enjoyment it will be convenient here to refer shortly to those eases where 
the ipiestion ari.ses. whether by the use of words e.xpressive of entreaty, 
wi.sh, recoinmendatlon, re.|Ue.st or direct Ion, the testator has not created a 
trust. Trusts created by such words are usually called precatory trusts. 
They have been held to arise where a testator gives lu-operty and' directs,^ 
confides,*’ or trusts and conlides,' hopes'* and doubts not,** recommends,'*’ well 

' I t II. L. 1!„ 17.1. 

' hilt Shiiw V, Chilli, I, -r Shitir. I. L. Ji., 1 (.'al., UU ; sec R.\/cn,lm Dull 

V. Shdiii Chiini} Miffcr, 1. \, U., (> L'lil., I0t>. 

® 1. L. U., 15 ChI.. 401), (1‘. C.). 

* Son, mo, ISiji,.i,-l: y. S. .V. Jiiii.jiils.mlvrij Ihissi;-, S M. I. A., lU!, p. 7G. See Kumara 
Asvmi Ki Uhiia y. Kiiiiiurii Kiimiiri, Ki Uhiii, M, 2 li. L. H,, (O. C. J.) p. 2S ; Seo also hi iv 
Muchii, L. R., 21 Cli. 1)., 838. 

* White V. Rri././N, 2 IMi., 583. 

(ji-ifltlis V. l.rans, 5. Ucav., 241 ; S/iepheni v. 2,1. ami If., 7vU>, 

Uoo.t V. t'o,r. 1 Ke., ;117 ; l’i«, fo„ v. ft. 12 Siai., 414 ; Vi,li,i,-i- v. SimmoniU, i 
J)ro\v., 22t; Mdcmih v. U7u/6»V(i</, 17 Roav., 201). 

ilarlitiid V. Triij.j, 1 Uro. C. C., 112. 

Piiiil y. C.iiii,it,„i. 8 \v.., 3S0; V. ftit-,.,-, IS Ves., 470; 7\i,do,- v. (Jer,,,, 2 V. 

anil U., 3<8; Sufe v. 1 Sim., 531. 

'» V. If, s/, 1 s, and S., 887 ; P.iiit v. Oo,„pt,.„, 8 Vos,, 380; Tilibils v. TihhiU, 

10 \os., 0„(i; Miilnii y. K. i,ht,,, 2 Vos., 335; Il.ir, y. Trihy, IS lioav,. 215; v. Moore, 

2 \ c.s., 030 ; v. Ut iichic, 1 Sim., 553. 
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knows,! entreats, 2 desires,^ or wills and desires,^ requests, ^ or wishes and 
requests,^ or requires and entreats,! wills,« wishes and desires,^ most heartily 
beseeches,!" orders and directs,'' authorizes and empowers, '2 is well assured,'" 
has the fullest confidence,'^ trusts,'" has full assurance and confident hope '"’is 

under the firm conviction,'! or in the full belief,'" or expresses his belief ’that 
the legatee will gnve*^ the property in a particular maniier.2^ 

In order to raise a trust, it is necessary in all such cases that not only 
the property but the objects of the trust must be pointed out with clearness 
and certamty.2' some of the older cases the Courts construed somewhat 
loose expressions into declarations of trust, but the tendency in recent times has 
been not to construe words into declarations of trusts except where the words 
are fairly definite and precise both as to the subject matter and objects of the 
trust. “ The cm-rent of decisions ” said Sir A. Hobhou.se, 2" “ now prevalent 
or many years in the Court of Chancery shows that the doctrine of precatory 

* Briggs v. Pemuj, 3 Mac. and G., 546. 

and ^ ^ 2 V. 

and ^ ^ ■■ 2 Sch. 

» Pierson v. Garnett, 2 Bro. C. C., 38, 22G ; Bernard v. MinsUM, Johns, 276. 

Foleg V. Parry, 2 M. and R., 138 ; BernaTd v. Minshnll, Johns, 276. 

’ Tailor V. George, 2 V. and B., 378. 

« Bales V. Englavd, Pr. Ch., 200 ; Cloudsley v. Pelham, 1 Vcrn., 411. 

® Liddard v. Liddard, 28 Beav., 266. 

Meredith v. Heneage, 1 Sim., 553. 

" Cary y. Gary, 2 Sch. and Lef., 189 ; White v. Briggs, 2 Ph., 583. 

Brown v. Higgs, 4 Ves., 708, affirmed, 18 Ves., 192. 

Macey y. Shurmer, 1 Atk., 389 ; Ray v. Adams, 3 M. and K , 237 

V TJnTTt'TTT’ f ■ 324 1 te Marchant 

V* Lc mQ/) chcDitf L, 18 E^*j 414# 

” Irvine y. Sullivan, L R., 8 Eq. 673. 

J/ac?ia6 V. Whitbread. 17 Beav., 299. 

” Bajmes y. Grant, 2 Jar., N. S., 1127. 

Fordham y. Spreight, 23 W. R., (Eng.) 782. 

- 6 Madd„ 194 . Clifton v. La,nbe, Amb., 519 ; But see Lech,nero v 

Lavie, 2 M. and K., 19o. 

See Agnew, taiv of Trusts, p. 78, 

Malim V. Keighle;,, 2 Ves., 335 ; Briggr v. Penn,j, 3 Jlac. and G., 546 • Bernard v 
M^nehull, Johns, 276, 287 ; Be Pinckard Trnrt, 27, 1.. J. Ch , 422 ; Hood v. Oglander, 34 Bear ' 

523 ; Mussoorie Bank v. Radnor, I. L. R,, 4 All., 500, (S. C.) L. R., 8 Ap. Ca., 321. 

See Lambe v. Fames, L. R., 6 Ch. p. 599, Re Hutchinson and Tenant,' h. R., 8 Ch D 

640; AfiissoorieBani- V. Rai/nor, I. L. R., 4 All., 500, (S. C.), L. R., 7 Ap. Ca., 321. ’ ’ 

I. L. R., 4 All., p. 510. 
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trusts is not to l)c extoiulod, and it is siatticient tor that purpose to refer to 
the judgments giveTi by [jokh Jrsnci- James in the case of Lamhe v. Eames,'^ 
and by 8(i{ Geouoe JesseE, in the case of 7tV HnfchhisoH v. Tenant”^ 

In 'riic Mumtorif’ Bdnlc v. llnyuor^^ the Privy Council say, “the rules are clear 
with i-espoct to the doctrine of precatory trust; that the words of gift must be 
such that tlie Court finds them imperative on the first taker of the pi’operty 
and that the subject of the gift over be well-defined and certain. Tf there is 
uncertainty as to the amount or nature of the property that is given over, two 
diflicultics at once arise. There is not only difficulty in the execution of the 
trust, because the C'ourt does not know upon what property to lay its hands, 
but the uncertainty in the subject of the gift has a reflex action upon the previ- 
ous words and throws doubt upon the intention of the testator and seems to 
show that he could not possibly have intended his words of confidence, hope, or 
wliatevcr they may be — his appeal to the conscience of the first taker — to be 
imjierative words.” 

A bequest of prof>erty to a certain person lioping that he will continue 
it in the family will not create a trust, as tlie objects of the trust are not indi- 
cated with sufHcient certainty.* In cases where such words as ‘‘family,” “rela- 
tions” 01 * “heirs” are used, the Coui-t will not imply a trust, if there is any 
doubt in what sense the testator usctl such words. A bequest to A with a re- 
(|uest that be should distribute it among such members of the family of B as 
ho should think most deserving,*^ or a betiuest to A with a desire by the testator 
that he will divide the rest of it among B\s children,' will not give rise to an im- 
])lied trust, as the subject-matter is not clearly or detinitely indicated. So, a mere 
diivction to a legatee to remember certain persons, without specifying any particular 
sum or property,'^ or to be kind to them,^ will not create a trust, nor will a direc- 
tion to deal justly byd^ or consider, or make ample provision for,^* or divide 
ami dispose ol the savings,*^ or educate, or provide^* for certain persons, raise a 


' b. U. 10 Kq., 207, on appeal, L. U., 0 Cli. App., 

L. U., 8 Cli. U.. 510. 

" I. b. H.. -1 Alb. 502. S. C.. b. K., S Ap., Ca., 321. 

* V. 'iVi./T, I lira. C, C.. 142. 

* Uariaml v. Tri-/./, 1 llro. t’. C., 142; Gin-n v. .IbMvWrn, 1 Hrew., (vltl; V. 

1 Sim., 542 ; M'hitc v. Hri.j.js, 2 IMi., 583. 

* (ijvc/i V. MdiMh'ii, 1 Drew., 040. 

^ Puluu-r V. Siiinnnihls, 1 Drew., 221. 

liiinlstt'vll V. 0 Sim., 310. 

*' V. ITf/o', 0 ,Moib, 122 ; see In ce b. U.. 4 C’li. D., 238. 

7*npe v. rop>\ 10 Sim., 1 ; K!li.< v. K/fis, 23 W. K., (Kni:.), 382. 

" Solr v. Monir, 1 Sim., 534; Iloi, v. Muster, 0 Sim., 508, 
irb,,// V. Bniton, 14 Sim., 370; I'.^x v. Fox, 27 Ileav., 301. 

Coirntaii v. j lO lla., 231. 

v. 17 IJeav., 200. 
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trust. Although a recommendation may in some eases amount to a direction 
and create a trust, yet if such a construction he inconsistent witli any positive 
provision in the will, it is to he considered as a recommendation and nothing’ 
more. I Thus, where a testator after giving Jns daughtci' an absolute power of 
appointment by will over certain property recommended, though he did not 
absolutely enjoin hei’ to distribute the same at his decease amongst her daughters 
in equal share, it was held that the words were merely precatory and did not 
create a trust.* So, words expressive of expectation only and not amounting 
even to a recommendation will not create a trust.® 

If words are used, which ordinarily would give a legatee an absolute gift, 
with words superadded which would raise a trust, the legatee will take bene- 
ficially subject to the trust raised. Thus, where the words of gift were to A 
“ for his own use and benefit, trusting and wholly confiding in his” honour that he 

would act in strict accordance to my wishes,” it wa.s held that the donee took 

beneficially subject to a trust which was limited to the extent of the wi.she.s 

which the testator had communicated to him.- So, where a testator gave and 

bequeathed the residue of his estate “ to I) absolutely trusting that she will 

carry out my wishes with regard to the same with which she is fully acquaint- 

ed,” It was held that D took the re,sidue beneficially subject only to the per- 
formance of the testator’s wishes communicated to her.® 

In Meredith v. Heneage,^ after giving his real and personal estate to his 
wife in fee, the testator went on to say he had so given the same to her uii- 
ettered and unlimited, in full confidence that in her future disposition thereof 
she would distinguish the heirs of his late father by devising the whole of 
his estate together and entire to such of his father’s heirs as she might think 
best deserved her preference. It was held, that no trust was created. In 
Johnston V. Bindand,^ there was a gift to the testator’s wife “ to be disposed 
of by her in such way as she shall think proper ; but I recommend her to dis- 
pose of one-half thereof to her oivn relations, and the other half to such of 
my relations as she shall think proper.” Knight Bruce, V. C., held that no 
trust was created. He said, ” That the word ‘ recommend ’ may amount to 
a command in a particular instrument and may create a binding trust is cer- 

Knott V. Cottee, 9 Ph , 192, p. 196 ; Shaio v. Lawlers^ 5 Cl. and F., 129. 

Young v. Martin, 2 Y. and C., 582 ; see Eaton v. Watts, L. R , 4 Eq., 151 ; JiVCormick 
V. Orogan, L. R., 4 H. L., 83 ; Hood v. Oglander, 34 Beav., 513. 

* Lechmere v. Lavie, 2 M. and K., 197. 

Wood V. Cox, 2 My. and Cr., 684. As to secret trusts see supra pp. 71-73. 

‘ Irvine v. Sullivan, L. R., 8 Eq., 673; see Shelley y. Shelley, L. R., 6 Eq., 540 - Bonser 
Kinnear, 2 Giff., 195. 

« 1 Sim., 542. 

’ 2 DeG. and S., 356. 
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tain. It is equally certain that the word is siisooptiblo of a different inter- 
pretation — of an interpretation consistent with the legal and equitable power 
of the per.son recommended to depart from tlie I’ccommendation.”^ Though 
property may be mentioned, out of which the trust is to bo carried out, it must 
be clear what the property is before a trust can be implied. It is not sutticient 
that the legatee should be requested to give “ whatever he can transfer.’’^ or the 
bulk, 3 oi- to divide the fund “ when no longer required by her.* 

In the case of In re Jlutchinann and Tenant,^ the testator gave all his pro- 
perty to his wife “ absolutely with full power to her to dispose of the same as 
she may think Ht for the benefit of my family, having full confidence that she 
Avill do so,” and it was held that she took absolutely. So, in Lnmhe v. Fames, 
where the testator gave his estate to his widow ‘‘to be at her dispo.sal in any 
way she may think best for the benefit of herself and familv,” it was hold that 
the widow took an absolute estate. 

A legacy to A the better to enable bim to pay his debts expresses the 
motive for tlic testator's bounty but creates no trust ; nor docs a legacy to enable 
him to maintain or educate and provide for his family. ^ Thus, if a legacy be 
given to a fatlu'r that be may support himself and his children.^ or to A to 
inaintain and bring uj) B,^ the legacy will be absolute. 

Where a bequest imposes an obligation on the legatee he can take nothing 
by it, unless he accepts it fully, but where the will contains two separate and 
imiependent betpiests to the same ]>erson, the legatee is at liberty to accept one 
of them and refuse the other, although the former may be benetieial and the latter 
onerous. f* Thus, if A having shares in X, a pr(>sperous joiid stock company, 
and also shares in Y, a joint stock company in dilliculties, in respect of which 

* Sec II V'. II <»(*/.<, 2 .Sim. X. .S.. 2i»7 : II /n/*’ v. lirt'iijs, 15 Sim., 82 ; v. 

rnrudU, L. It., 9 Ch. D., *.>7. 

* lu'nt V. t) Bi'iiv., 342. 

* I'ahnfr v. 2 Dfew, 221. 

** lltitd; v. Rnnnor, 1. L. It.. 4 All., 500. S. r.) k. U. (> Ap. i'a., 321 ; See 

(inlintil iY(g/i Ctuhn v. i.u'Uitii l\n,i, I. k. K., 1 t t'ak. 222; v. SMMximvd I. L. 

* ' f 

IL, ft Mad., 325. 

* L. H., 8 Ch. !>., 540. 

® L. Ik, {} Ch., 507 ; see' In re .Idums tiuii Kensin'jton IVs/ri/, k. Ik, 2t Ch. D., 102, on App. 
27 Cli. I)., 394 ; also see he Mnrchtint v. Le Marclmnt, k. U.. IS Kq., 414. 

’ i?e/isofj V. W'hittun, 5 Sim., 22 ; dn(tretr.< v. /ar/i/e/fmi, 2 Oux., 223 ; Brmcn v. Ceisaiiiivor, 
4 Ves., 498 ; Hammiiml v. Xi<oae, 1 Swans, 35 : v. OfC . a, 2 Hare, 007. 

® Thorp V. Oa-ea, 2 Hare, 807. 

® 71i(^//e.^' V. liitltdes, UJ Sim., 1 ; Jones v. Ore itirooJ, Id Ueav., 527. 

Indian Suceession Aet, s. 109. This seetion applies to Hindus etc. under tUo Hindu 
Wills Act. 

" /6id, s. 110, wliieh applie.s to Hindus ete, under the Hindu \Yills Act ; (JiiHinVv. 
WnfronJ, k. Ik. 22 Ch. 1).. 573. 
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shares heavy calls are expected to be made, bequeaths to B all his shares in 

joint stock companies, and B refuses to accept the shares in Y, he forfeits the 

shares m X But, if A having a lease for a term of years of a house at a rent 

which he and h.s representatives are bound to pay during the term, and ivhich 

IS higher than the house can be let for, bequeaths to B the lease and a sum of 

money, and B refuses to accept the lease, he will not by this refusal forfeit the 

money This is in accordance with the rule in England, as laid down in the 

cases of Andrew v. Trinity Hall? and Warren v. BuddalU It is no objection 

that the legatee, by repudiating an onerous bequest, will throw a burden on the 
testator s estate.^ 

Where onerous property and beneficial property are included in the same 
^ft pnma fane, it is the intention of the testator that the legatee shall not 
disclaim the onerous and accept the beneficial property.5 !„ barren v 

Buddall,^ where the testator made several gifts to a devisee, one of which was 
a leasehold on which the testator was liable on his covenant to repair. Wood, 
V. C, said : “ If I saw here any intention to couple the gift of the life-interest 
m the freehold with the gift of the leasehold, so as to make the acceptance of 
e burden a condition of the benefit, the case would be different. But the 
testator’s intention seems to me to have been exactly the contrary. In each gift 
his meaning was to bestow a bounty, not to impose a burden.”: Even 

n ere the legacies, some of which are onerous and some beneficial are not 
separate or independent, the primd facie rule may be rebutted if ’the will 
manifests a suflicient intention of the testator’s to the contrary.s 


In England where a legacy is given to an executor, p-irna facie it is given 

o him for his trouble, and if he refuses the office he is not entitled to it » This 
rule has not, however, been adopted by the Indian Legislature to its full extent.' 

y s. 128 of the Indian Succession Act, if a legacy is bequeathed to a 
person, who is named an executor of the will, he shall not take the legacy un- 
ess he proves the will, or otherwise manifest an intention to act a.s executor, i<> 


' Ibid, illustrations fa) and (6). 

9 Ves., 525. 

® 1 J. and H., 1. 

* Moffetl V. Bates, 3 Sm. and G., 468. 

Oreen y. BTitten, L. J., 42 Ch., 187 ; Talbot v. Lord Radnor, 3 M. and K , 252 
Y. Walrond, L. R., 22 Ch. D., 573. 


Gutht ic 


® 1 J. and H., 1. 

Ibid., p. 13. Intestate and Testamentary Snccesaion in India, p. 144. 

^ Ghithrie v. Walrond, L. E., 22 Ch. D., 573. 

® Piggott y. Green, 6 Sim., 74. 

■“ Section 128 of tlie Indian Saccession Act, applies to Hindus etc. nnder the Hindu Will 

Act. 
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and it has been held that the section is peremptory and leaves no room for a 
presumption. It is sufficient that the leo'atee is named as an executord 

The rule applies p^enerally to all gifts to a person named an exector by 
the will whether expressed to be for his care or trouble or to be given to him as 
executor or not. A cohiufarif interferrure with the a6’i<efs, whether with or with- 
out probate, M'ill stamp a person as acting executor, ^ provided the interference 
is not such as to be plainly referrible to some other ground than the part ex- 
ecution of the ti'ust.* As to what will amount to nmnifc.sting an intention to 
act (US executor, it seems that if a person named as an executor in the will 
orders the funeral of tho deceased according to the directions contained in the 
will, but dies a few days after the testator without having proved the will, 
he will be considered to have manifested an intention to act as executor.* 
In Leins V. ^fnfhcn\s^ the executor, to whom a legacy was left for his trouble, 
was in Australia at the death of the testatoi-, and sent home a power-of- 
attorney, under which another per.son administered the estate. The executor 
died without proving the will, and it was held that he had sufficiently shown 
his intention to act under the trusts of the will, and that his representatives 
were entitled to the legacy. So, where a person appointed an executor renounc- 
ed, but subsetiuently. before the real busines.s of administering the estate was 
concluded, proved the will, it was held that he was entitled to the legacy given 
him by the " As a general rule," it wa.s said by Kinokrsley, V. C., there 

must be inu‘i|ul vocal evidence of an intention to act, and that evidence is 
best given l)v the prol)ate of tho will. But 1 take it to be equally clear that 
flan-isou v. Ruivlcn is still law, and that it is not absolutely necessary to 
prove a will in ordei* to entitle a person to a legacy as executor.”^ Inability 
from bodily or mental intirmity to prove tlie will or take up the duties of 
executor, is no excuse. ^ 

In later years tlie rule In England, has been somewhat relaxed in favour 

i)f legatees;-’ and now the i-nie there appears to be that, prinui fneie a f^ift 
to an exeeutor was given to him as exeeufor; but the presumption may be 

' Prosouo Conitun' Athninistrafi^r-th'to'ral of /Jen./o/, 1. L, K., 15 Cftl., 83. 

Lowin on Tnist.^, 180. 

[bid., 181 : see Slativu v. Wufnt'ii, L. U., 2 Kq.. 118 ; ttiid /.en is v. Mathew.^, L. R.. 8 Eq. 


t i 


• Iiuliaa Sucoossien Act. .s. 12S. illnstnuioii ; see //urrisou v. A’ojr/e//, -1 Vos., 212. 

• h. H., 8 Kij.. 277. 

• An.mimin V. F.,r.l, 2!l :* lit ; Inlostiiir aii.l Tostaiu.-ninvv Snccossioii in India. 

[I. Ki3. 

Lewis V. Mathews, h. U., S Kq., ;!S1. liite<t;iio and Testainentarv 8ueeesaion iu India, 

p. 1G3. 

’ Uauhurii v. Spooner, 5 Boav., l>30 ; Ue Hawkins, 33 Heav., 570. 

CockercH v. Ihirber, 2 598. 
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rebutted, as where a motive can be assigned, or can be fairly inferred for 
the legacy irrespective of the appointment of the executor, ‘ as where the gift 
was to a person appointed executor, as a relation,* or as a mark of friendship,* 
or as a mark of respect.'* The old rule, it was held, did not apply to a bequest 
of a residue and if the gift is after a life-interest the presumption was re- 
butted.* But the mere fact, it has been held, that the gift of the legacy 
precedes the appointment of the legatee or executor— or that the legacies to 
several persons appointed as executors differ either in amount or subject-matter 
—is not enough by itself to rebut the presumption that a legacy given to a 

person who is appointed executor is annexed to the office.’ Parol evidence is 
admissible to rebut the presumption.* 

The rule as to admissibility of evidence to rebut the presumption which 

is raised in England, does not apply under the Indian Succession Act, where 

the law, as we have seen, is peremptory, and is not a mere question of presump- 
tion.^ 


* Jewis V. Lawrence, h. K., 8 Eq., 346 ; see Jn re AppUt>Mit K., 29 C}i. 0., 893. 
^ Dix V. Reed, 1 S. and S., 239. 

* Re Denhi/, 3 DeG. F. and J., 350 j Bubh v. Yelverton, h. K., 13 Eq., 131, 

* Burgess v. Burgess, 1 Coll., 367. 

* &>‘i§iths V. Priieti, 11 Sim., 202 ; Christian v. Iferereux, 12 Sim., 264. 

® In re Keen's Trusts, L. K,, 4 CIi. D., 841. 

’ In re Appleton, L. H., 29 Ch. D., 893. 

“ Ibid. 

^ Prosono Coomar Gkose v. Adniiniitrator-Oeneral of Bengal, I. L. R., 15 Cal. 83. 



276 


GlvNERAL, {SPECIFIC AND DEMONSTKATIVE I>E(tACIE>. 


LECTURE IX. 

gpjneral, specific and demonstrative legacies, and 

THE INCIDENTS ATTACHING TO LEGACIES. 

General legacies— Specific legacies— Demonstrative legacies — Abatement of general legacies— 
Difference between siieeific and general legacies- Becpiests in respect of land— Bequests 
of stock wlietlier general or specific— Bequests of residue- Non ademption of Demonstra- 
tive legacies-Abatement of Demonstrative legaeies-Ademption of legacies -Beqnests 
of tilings described in general terms- Bayment of liabilities in respect of the subject of 
the bequests— Beqnests of the interest or produce of a fund- Bequests of annuities— 
Abatement of annuities-Payment of annuities-Appropriation of fund for payment 
of annuitics-Lcgacies to Creditors and Portioners-Doctrine of Election-Dmmtio mortis 

Oau^a. 

Legacies may be general or spcciHc, ami it is fre(|ucntly a question of some 
diHiculty whether a legacy is general or siiccilic. A legacy is general when it 
is so given as not to amount to a bequest of any imrticular money or thing of 
the testator, di.stingui.shccl from all others of the same kind, hut is a bequest of 
something which is to he jirovided out of the testator’s general estate. On the 
other hand where a testator bequeaths to any person a speeiKed part of his 
liropcrty, which is distinguished from all other jiarts of his property, the legacy 
is said to he spccilic.^ Rut, where a te.statoi’ heipieaths a certain sum of money, 
or a certain quantity of any other commodity, and refers to a particular fund 
or stock, so as constitute the same the primary fund or stock out of which pay- 
ment is to he made, the legacy is said to he demonstrative.- In other woixls 
where spccilied property is given to the legatee, the legacy is specific; whci-e 
tlic legacy is directed to he paid out of spccilied property, it is demonstrative.^ 
The distinction between siiceitie legacies and general or jiccuniary legacies is 
of great importance. For if there is a delieieney of assets to pay legacies a 
spceiHc legacy is not liable to abate with the general legacies;,* so that if the 
assets ai’c sullicient for the payment of debts and necessary expenses, the thing 
siiecilicd must he delivered to the legatee without any abatement.'' Rut, while the 
speciHc legatee has this advantage, on the other hand, if the testator sells the thing 
given, or converts it into property of another kind oi it does not belong to the tes- 
tator at the time of liis death, ho loses the legaey altogether by what is called 
adcmptiou,6 „.i,;j.h I shall have to speak hereafter. In .Is/itm, v. -L-A/m*,’ Lord 


* ludiiin Succussiun Act, s. 120. 

* IhuU, 8. 137. 

* fbi(L, s. 137, Expi, 


* s. -68. 

MitL, s. 130. 

’ 3 IV Wins.. 3S5. 


Ibid., 8. 13G. 
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Talbot said, tliat “ though specific legacies have, in some respects, the advan- 
tage of those that are pecuniary, so as to be paid in toto and not in average, on 
a deficiency of assets, yet, in other respects, they are distinguished to their 
disadvantage from pecuniary legacies, as, suppose they have been lost or aliened 

by the testator in his lifetime, they must then fail in tofo,”— that is, in case of 
their being- adeemed. 

It may be here noticed that a specific legatee, when the legacy is of property 
producing income, has a further advantage over general and pecuniary legatees in 
the fact that he is entitled to the income from the date of the testator’s death.^ 

The inclination of the Coui*ts m England is against construing a legacy as 

specific where there is a reasonable doubt of the intention of the testator.!* In 

cases of doubt, parol evidence of the state of the testator’s funded property has 

been admitted to determine whether a legacy is to be considered as general 

or specific.3 It has been held that a legacy may be specific even where it is 

declared in the will that “ it shall not be deemed specific so as to be capable of 
ademption.”^ 

The following examples of specific legacies taken mostly from the English 
Repoidis, are to be found in the Indian Succession Act : 


“ The diamond ring presented to me by C “ my gold chain;” - a certain 
bale of wool;” “ a certain piece of cloth “ the sum of 1,000 rupees in a certain 
chest ;”6 “ the debt which B owes me ;”6 “ all my bills, bonds, and securities 
belonging to me, lying in my lodgings in Calcutta;” “all my furniture in my 
house in Calcutta ;” “ all my goods on board a certain ship then lying in the 
river Hooghly ;” “ 2,000 rupees which I have in the hands of C “ the 
money due to me on the bond of D ;”3 “ my mortgage on the Eampore factory ;” 
“ one-half of the money owing to me on my mortgage of Rampore factory ,’” 
“ 1,000 rupees, being part of a debt due to me from C ;” “ my capital stock 
of 1,0001. in East India Stock ;”9 “ my promissory notes of the Government 
of India for 10,000 rupees in their 4 per cent, loan ;” “ all such sums of money 
3^ my executors may, after my death, receive in respect of the debt due to me 
from the insolvent firm of D and Company ;”W »all the wine which I may have 


' See Indian Succession Act, s. 309. 

* Wehster v. Hale, 8 Ves., 410 ; Kirhy v. Potter, 4 Vcs , 748. 

* Attorneij-General v. Grote, 2 Rus. and My., 699. 

* Jacques v. Chamber:<, 2 Coll., 435. 

* Laivson V. Stitch, 1 Atk., 508. 

» Ellis r. Walker, Ambl. 309; Duncan, v. Duncan, 27 Bear., 386. 

^ Rifiton V. Pinke, 1 P. Wms., 53S ; see Crockat v. CrocKat, 2 P. Wms., 104 ; PuUford 
Hunter, 3 Bro. C. C., 410. 

* Sidebotham v. irafctow, 11 Hare, 170. 

® Ashburner v. Macquire, 2 Bro. C. C., 108 ; Norris V. Harrison, 2 Madd., 379, 280. 

Pryer v, Morris, 9 Ves., 360. 
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in iny cellar at tlie time of my deatli ‘‘such of my horses as B may select 
“all my shares in tlic Bank of Bengal ;“2 “all the shares in the Bank of 
Bengal, which T may possess at the time of my death “ all the money which I 
have in the 5! percent, loan of the Government of India;” “all the Goveim- 
ment securities 1 shall be entitled to at the time of my decease.” 

A bcfiuest of “all my household goods, which shall be in or about my 
dwelling-lujus(; in M street, in Calcutta, at the time my death,” is specific.^ 
So. a residuary disposition of all the testator’s personal estate in a particular 
country."^ or a becpiest of all the testator’s goods and moveables whatsoever in a 
particular room,*’ is specific. If A, having Government promissory notes for 
10,000 rui)ees, bcfiueaths to his executors “Government promissory notes for 
10,000 rupees, in trust to sell for the benetit of B; or having property at 
Benares, and also in other places, bequeaths to A all his property at Benares, 
tlie legacy in each case is specific. 

Every devise of land is, from the very nature of the subject matter, specific,^ 
and a devise of a rent charge out of a term has been held to be as much specific 
as if it had been of the term itself.^ The gift, however, of an annuity to be paid 
out of the rents, or charged upon land, it was hold, is not so specific as to fail, 
if the source fiom which it is to be jiaid fails, if it appears that there was a 
fixed, iiulepciuleut, se])arate and distinet intent to give the legacy, the particular 
property out of which it was to be paid being a secondary thought.^ A mere 
gift, however, of an annuity charged upon land is specific.^ But if a testator 
direct freehold or leasehold (‘state to be sold, and then dispose of the preceeds 
in such a manner as to show an intention that the legatees should take them 
Kpecifieally, the legacies will be specific. 

It seems to have been considered iu England that, after the Wills Act,^' 
which made the will speak from the death of tlie testator, a residuary devise of real 
estate was not specific but it is now settled, tliat such devises are still specific.!^ 


* Richiirds v. Ilicftard>, 0 I’ricc, 

* St’c lixfimnilvij V. L. 1\., 20 Kt]., ;k>1. 

* Iiulian Sucfos.sion Act, s. 120, illiistratiim (<i). (vime v. 2 Vern., oRH. 

■* NUhvtt V. ytuiruu, 5 Vos., l iO. 

* Green v. tSj/mn/iit'i, 1 Hro, C. C., 128, note. 

® Foyester V. Lii’ih, Ainb., 171. 

’ Kin>j V. 1 I’. Wins., 102 ; Pufcliiiui v. Bayut'tt, 51 b. J., Cli , 71, 

^ .UtiKH V. CfjHlttHif, 2 MadO., 223 ; sco t'i-/n7/t' v. Middleton, 3 Uoav., 570. 

^ Indian Succession Act, .s. 120, illustrations (d) and (c). 

Po'je V. Leapiiojivell, 18 Vcs., 1G3. Indian Succession Act, s. 120, illustration [d). 
I Viet., c. 20. 

'* Soo Dmhj V. liartyi(hji\ \ Dr. and Sm., 241. 

'* v. J-’i j/cr, L. 11., 3 Ch., 120 ; Lancencld v. Ipjuldcn^ L. U., 10 Ch., 130. 
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Under the Indian Succession Act, which also speaks from tlie death of the 
testator, 1 a residuary devise of real estate is also specific. 

A Request of all the testator’s personal estate generally is not specific. 

The very terms of such a disposition demonstrate its generality.^ But, if a man 

having personal property elsewhere, bequeaths all his personal estate at a 

particular place, the legacy is specific, and all the personal property at that 

place will pass, and if there is a deficiency of assets to pay other legacies, this 
legacy will not abate with them.s 

A bequest to buy a particular article or particular house or other property 
IS not specific: nor is a bequest of a horse, or of an annuity worth so much, or 
of a particular sum of mone 3 ^^ ’ 

Where a particular sum of money is bequeathed, the legacy is not specific 
because the stock, funds or other securities in which it may be invested are 
described in the will.<> Thus a bequest of “ Rs. 10,000, now invested in shares 
of the East Indian Railway Co.”« or “ secui’ed by mortgage of the Rarapore 
Factory ” or of “ Rs. 10,000 of my funded property ” is not specific.T In order 
that such a bequest should be construed as specific, it must clearly appear that 
the testator meant to bequeath the identical stock or funds. A gift of all 
“ my stock in the M. R. Co.” has been held to be a specific legacy,’ and it would 
seem generally that where a legacy is of any kind of stock whicli is particu- 
larized by the word ‘my,’ or by any other expression which indicates the 
testator’s intention of making it specific or individual, it is to be deemed 
specific.® But a direction to sell or transfer a certain amount of stock, or to 
pay it as soon as possible, vriW not make the bequest specific. 

If a bequest is made in general terms or in round numbers of a certain 
amount of stock, the mere fact that the testator at the date of his will was 
possessed of stock of the kind specified to an equal, or greater amount than the 
amount bequeathed, will not make the legacy specific.!! It is in fact a question 

' S. 77. 

• Williams on Executors, 1177. 

• Sayer v. Sayer, 2 Vei-n., 688 ; aee Gayre v. Gay,e, 2 Vern., 538, and tlie cases there cited 

» Indian Snoession Act, s. 129, illustration (/). This section applies to Hindns etc. nnder 
the Hindu Wills Act. 

• Indian Succession Act, s. 130. This section also applies to Hindus etc. under the Hindu 
Wills Act. 

® Gillaume v. Adderley^ 15 Ves., 384. 

’ Indian Succession Act, s. 130. illustration. 

® Bothamley v. Sherson, L. R., 20 Eq., 304. 

» Ashton V. Ashton, 3 P. Wms , 384; see note to Hinton v. Pinke, 1 P. Wms., 538. 

Sibley r. Perry, 7 Ves., 522, p. S29; Webster v. Bale, 8 Ves., 440. 

“ Indian Succession Act, a. 131, following Purse t. Snaplin, 1 Atk., ^13 ; Parti'idge r. 
Partridge, Gas. Temp. Talbot, 226 ; Bronsden y. Winter, Amb., 57 ; Giltaume y. Adderlep, 15 Ves. 
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of intention whether a legacy which is invested in stocks or funds is a specific 

legacy or not.* The actual gift of the legacy may not contain words shoTvdng 

that it is specific, but it may appear from otlier parts of the will that it is so.* 

In Jeffreys v. Jeffreys,^ the testator gave a legacy of £2702 3s., Bank of England 

stock, and £2000 of stock in the East India Company and, at the time he made 

lus will, ho had exactly that amount of stock. The Court considered that this 

fact was a strong argument in favour of the legacy being specific, and treating 

it accordingly held that the sale of portion of the stock was an ademption 
pro fanfo.^ 

In Page v. Young, ^ a legacy was given in these words — ‘‘ I give to A the 
interest of £4,o00 money in the funds for her absolute use and benefit,” follow- 
ed by specific gifts to the same legatee, and the words -and at A\s decease the 
funded property to H.” The testatrix had, at the date of the will, an absolute 
interest in £4,000 consols. It was held that the gift was a .specific gift to A 
for life with a gift over to H absolutely. JIamn.s. V. C., said, - I am of opinion, 
looking at the situation of the testatrix, that she intended it (the form of ex- 
pression) to mean my money in the funds.” tliat is, money already in the funds. 

A direction that a money legacy is not to be paid until some part of the 
testator’s property shall have been reduced to a particular form, or remitted 
to a particular place will not, of itself, make the legacy specific.^ Thus, whei'e 
there is a direction that a legacy shall not ho paid till the testator’s propertv 
in India bo realized in England will not make the legaev specific.^ The 
direction is looked upon as a direction for the mere convenience of the estate. 
So, where sums of money are bequeathed by a te.stator. who 1ms pix)perty 
HI England and in India, to persons resident in each place, with a direction that 

385 ; Sleech v. Torrinoton, 2 Vos. Son,, 5G0 ; Wrk^ter v. //„/.. 8 Vos., 410 ; MacDonald v. Irvine, 
h. D., 101 ; Parse v. SnapHn, 1 Afk., H5 ; v. 0 Vos.. 180; Sw'fion 

131 of the Imlmn Succession Act applies to Hiiuhis oto. under tlio llin.lu Wills Act. 

* Seo Partridge v. Purtruhje, Cases Tomp. Talbot, p. 228. 

* See Pniniseand v. il/ur/ta, 7 Llaro, 47l ; Ili'skithj v. A’fV/ir>/r<, 1 Y. aiul C. G , -l78 ; Millard 

V. JSutleij, L. R., 1 Kq., 378 ; In Ashton v. Ashton, Casos, 'l omp. Talbot, 152 ; Jefreys v. Je/rfj/s, 

3 Atk., 120 ; Page v. Young, L. R., 19 Kip, 50I, where logaoies wore bold to bo siH'citie. See 
Indian Succession Act, s. 131, illustration. 

* 3 Atk., 120. 

^ See do'/i/a v. Hard, 1 Vos. Son , 124-5 ; Indian Siu oossion Art, s. 131. illustration. 

‘ b. K., 19 Kq., 501. 

® Indian Succession Act, s. 132. This section applies to Hindus ote. under the Hindu 
Wills vVet. 

Ibul., illustmtion. Ibis illustration is borrowed from the ease of NiuHer v. TarNpr, 
S Vos., (117, where tlio testator boquoathoil tt. A and li fl.UiO oaeli. " wbieb loinwios I direct 
to be paid as soon as my piA)perty in India slnill be reali/.od in Kngland.” and it was held, that 
the legatee.s would have been ontit led to salisfaetion. altl.ongl, all the property of the testator 
sho\ild have been transmitted to Kn^dand in bis lifetime. 
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they shall be paid out of the assets in the respective countries, such a direction 
will not constitute the legacies specific.^ 

A general residuary clause is not the less general because it contains an 
enumeration of some of the items of which it may consist, ^ and the articles 
enumerated will not be deemed to be specifically bequeathed.^ 


In case of property specifically bequeathed to two or more per.sons in suc- 
cession, it must be retained in the form in which the testator left it, although 
it may be of such a nature that its value is continually decreasing, as in the 
case of leaseholds or annuities for the life of a third person,-*’ where it might 
happen that the bounty intended for the subsequent taker might be defeated by 
the first taker living as long as the term of the lease or annuity lasted.^ 

But -where property comprised in a bequest to two or more pei'sons in suc- 
cession is not specifically bequeathed, the Indian Succession Act, following what 
is known as the rule in Howe v. Lord Dartmoiith^^ provides that in tlic absence 
of any direction to the contrary it shall be sold and the proceeds of the sale 
invested in such securities as the High Coui’t may, by any general rule to be 
made from time to time, authorize or direct, and the fund thus constituted shall 
be enjoyed by the successive legatees according to the terms of the wilL7 In 
all such cases it is a question of the intention of the testator to be gathered from 
the whole will ; and unless some expression can be gathered from the will that 
the propei'ty is not to be enjoyed in its existing state, the rule must be ap- 
plied.8 The mere absence of any direction to convert will not preclude the 
application of the rule.^ Whei'e, however, there is an indication of inten- 
tion that the property is to be enjoyed in its existing state, it must be so 
enjoyed.^® 

‘ Kirkpatrick v. Kirkpatrick, cited in Roberts v. Pocock, 4 Yes., 158 ; Williams ou Exe- 
cutors, 1167. 

* Pickup Y. Atkinson, 4 Hare, 628, per Wigram, V. C. 

® Indian Succession Act, s. 133, which applies to Hindus etc. Taylor v. Taylor, G Sim. ; 
Sutherland v. Cooke, 1 Coll,, 498; Fielding y. Preston, 1 DeG. and J., 438; In re TootaVs 
Estate, L. R,., 2 Ch. D., 628 ; MacDonald y. Irvine, L. R., 8 Ch. D., 101. 

* Indian Succession Act, s. 134. This section applies to Hindus etc. under the Hindu 
Wills Act. 

* See PickeHng v. Pickering, 4 My. and Cr., 219 ; and Thursby v. Thurshy, L. R., 19 Eq., 
395, where the cases on this subject are collected. 

« 7 Vos., 137. 

’ Indian Snccession Act, s. 135. This section applies to Hindus etc. under the Hindu 
Wills Act. 

® Sutherland v. Cooke, 1 Coll., 498; Blann y. Bell, 5 DeG., and Sm., 658 ; Murton y. Ifarit- 
by, 18 Beav., 196. 

® Morgan v. Morgan, 14 Beav., 72, 83. 

Pickering v. Pickering, 4 Myl. and Cr., 304, per Lord Cottensam. 
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In England the effect of the later decisions has been to allow small indica- 
tions of intention to prevent the application of the rule.^ 


I have already referred to the distinction between specific and demonstra- 
tive leg-acics. We have seen that, in general, a legacy payable out of a fund 
or other property, whether real or personal, is demonstrative, ^ e. y., a legacy 
of Rs. 1,000 out of the sum of Rs. 2,000 due by A, or of 80 chests of the indigo 
grown at the factory of R.3 In all such cases it is considered that there is a 
fixed, independent, separate and distinct intent to give the legacy, the fund or 
other projierty being merely pointed out as the particular fund or property fi’om 
which it is payable^ A bequest of Rs. 10,000 out of the testator’s estate of 
Ramnagai, oi chaiged on his estate of Raninagar is demonstrative, the gift 
being a gift of so much money intended for the legatee at all evonts.& A gift, hoAv- 
eAcr, of a sum of money, paid of the produce of real estate dii’ccted to bo sold, 
followed by a gift of the residue of the sale proceeds to others, is substantially 
a gift of tlie estate to be sold and divided, and not a gift of legacies AAuth a 
collateral charge on the estate ; and these gifts are specific and Avill be adeemed 
if the testator sell the estate in his lifetime.*^ 

A beciucst of “ Rs. 10,000, being my sliare of the capital embarked in the busi- 
ness of B A Con or of £10,000, tny present capital in the business of banker 
at C, hereinbefore given to him, shall bo paid to him, my said son A, it being 
my intention to give him such capital of £10,000, Avliorever the same may be;’* 
is jilbO clciuoiisti i\ T. ho fuiul or stock on Avhicli n ilouioiistrutivo legacy is 
charged is merely the primary fund out of which payment of the legacy is to be 
made, and althougli it be called in, or be not in existence at the time of the tes- 
tator’s deatli, the legacy will not fail, hut will be payable out of the o-oueral assets.® 


3fon/an. V. 14 Uonv., 82, T.oru Romili.y. As to what will bo taken as a 

sufficiont imlication in tho will to oxclmio the operation of tho rule, see T/no-% v. T/inr^, 
L. R., 19 Eq., 305 : Sxitherhiml y. Coolcc.l Col!., 408; Collins v. Co//in.s 2 M, and K., 703 j 
Hinves V. Jihiiv.s 3 Haro, G09 ; Wearin,, y. HVunn.;. 23 Ueav., 90 j Ski rving y, Williams, U 
Boav., 275 ,■ Porlrr v. BmUlelcii, L. R., 5 Clt. Div., 512 ; In rc Chancellor, L. K., 26 Ch. D., 42. 

® Savillc V. Blackct, 1 P. Wins., 777. 

" Indian Snccoasion Act, e. 137, illustration {b). 

* Maim V. Copeland, 2 Madd., 223. 

* Indian Succession Act, s. 137, illustration (6) ; see Saville v. Blacket, 1 P. Wms., 777 j 
Fonder v. B'illouijhfiii, 2 S. and S., 354. 

« Newhotd y. Jloadknnjht, 1 R. and My., 677 ; per Sir John Leacm, M. R. • Page v. Leap- 
iiKjirell, 18 Vos., 463. 

’ Indian Succession Act, s. 137 ; v. AtHoifor, IS Boav., 330. 

® Spnrma' v. Josschjn, IG Boav., 135 ; see Bevan y. AttorncxhOcneral, 4 Gift., 361. 

Vickers y.PonmlGU.L., Ca., 885; Oillnnmc y. Addcdeg, 15 Vos., 384; see Indian 
Succession Act, s. 140, which applies to Hindus etc. 
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Demonstrative legacies are specific in one sense, and general in another ; 
specific, as being given out of a particular fund, and not out of the estate at 
laige ; general, as consisting only of definite sums of money and not amounting 
to a gift of the fund itself or any aliquot part of itd A demonstrative legac;^ 
too, is so far specific that it will not be liable to abate with general leo-acies 
upon a deficiency of as.sets.2 It is liable to abate, however, when it becomes a 
general legacy by reason of the failure of the fund out of which it is payable.3 
Where the subject-matter of a specific bequest produces income, the bequest, 
as already pointed out, carries the income accruing from the date of the testa- 
tor*s death, for the specific legacy vests from the time> A demonstrative 
legacy, however, does not carry income or interest from the testator’s deatli.^ 

The distinction between demonstrative and other legacies is discussed at 
great length in the case of Paget v. Huish,^ to which reference may be made. 

Portion of a fund may be specifically bequeathed and a legacy he directed 
to be paid out of the same fund, as where the testator bequeaths to A Rs. 1,000, 
being part of the debt due to him from X, and also directs that out of the 
same fund Rs. 1,000 should be given to B. Here the legacy to B is clearly 
demonstrative, while that to A is specific. In such a case the specific legacy 
must^ be paid first, and the otlier out of the residue. If the residue be in- 
sufficient the balance of the demonstrative legacy must be paid out of the 
general assets of the testator.? 


It is a general rule that in order to complete the title of a specfic legatee 
to his legacy the thing bequeathed must at the testator’s death remain in 
specie as described in the will,^ for such a legacy is always liable to what is 
called ademption by the testator. 

Ademption is thus explained by the Indian Succession Act : “ If anything 
which has been specifically bequeathed does not belong to the testator at the 
time of his death, or has been converted into property of a different kind, the 
legacy is adeemed, that is, it cannot take effect by reason of the subject-matter 
having been withdrawn from the operation of the will.”^ It is in fact a couse- 

* Smith V. Fitzgerald, 3 Ve3., and B. 5 per Grant, M. R. 

^ King v. Martin, 2 Ves. Jan , 640 j 2 Wms., 1165. 

* Mullins V. Smith, 1 Dr. and Sm., 210; per Kinderslet, V. C. 

^ Indian Succession Act, s. 309 and Probate and Administrative Act, s. 128 ; Jacques v. 
Chambers, 2 Coll., 435, 440. 

* Mullins V. Smith, 1 Dr. and Sm., 204, 210. Intestate and Testamentary Succession in 
India, p. 1V2-3. 

* 1 Hem., and Mil., 663 ; 

’ Indian Succession Act, s. 138. This section applies to Hindus etc. 

* 2 Williams on Executors, p. 1326. 

** Indian Succession Act, s. 139. This section also applies to Hindus etc. 
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qucTicc of tho very nature of a specitic legacy that tliis effect takes place. If the 
siihicct -m.iiLcr of the h‘gacy is only partially extiuguished there ■will be only 
a partial ademption. t The principle of ademption does not apply to demonstra- 
tive legacies. 2 for on failure of the fund out of ■which they are payable, they 
are to be paid out of tho general estate. 

Althougli all casc.s of ademption arise from a supposed alteration of the 
intention of tlie testator, ^ it has been said that the only rule to be adhered to is to 
see wlu'ther (he subject of the sj)ecitic bequest remained in specie at the time 
of the testator s death, as tho idea of discussing tlie particular motives and 
intention of tlie testator in each case in destroying the subject of the bequest 
would be productive of endless uncertainty and confusion.* ** Thus, if stock is 
sjieeilicaily liequeathcd the legacy will be adeemed, if it is not in existence at the 
testator’s deaf h.^ 

A luMpiest of all the testator’s stock is specitic. but stock not purchased, but 
d;rcct(Ml to be jmrrhased mei-ely, will not pas.s under such a legaev, for the speci- 
fi-.‘ thing must lu* in existence at the testator's death.*' There will be an 
adcMiiption ///•'> if part of the stock specitically be(|ueathed has ceased to exist.'^ 
I3ut wii(>re sfo(‘k, whii-h has been specifically becjueatluul, is lent to a third 
person on condition that it shall be replaced, and it is replaced accordingly, the 
legacy is iu)t. ademiu'd. In England, it seems that a specific legacy of stt)ck is so 
irretrievably adeemed by the sale of the stoek tlnit it eannot be revived by 
a new purebase of similar stock. In rarh'ithjr v. i^n7/-ob/r,^ wbero, however, 
the legacy was not s]H»cifie, the testator, who becpieatlictl 1.000/. S. E. stock to 
B, was, at the time of making the will, possessed of £1,800 of such stock, 
but li(‘ afterwards rciluccd it to £200, and tben again increased it to £1,000. 
It was held, that tlu* after-purchased stock passed by the will to the legatee. 
Lokd Taluoi sa' 1, “ if the selling out stock is an evidence to presume an altera- 
tion (d’ the iidmitinn of the testator, surelv bis buying in again is as strong an 
evidene(‘ of his intmillon that (he legatee should have it again. 

In v. Fonlshinn,^ (lie testator, being at the time possessed of £1,000 


* I[i(ini>]ir- ijs v. Ih' inphri'tjx, 2 Cox., 185 ; i/oj/t's v. ihe/r.s, 1 Koon., 07. 

^ Jiulitm Sncccs.siun Act, s. 110. 

“ Piniriii'ir V. iNnVciJyc, Cases, 'I'emp. Talbot, 227. 

** Il'inipJirrii!: y. llHinphrrijs, 2 Cox, 105, per IjOiu> Tat.rot ; Williams on Executors, 1329. 

* Indian Suec(‘Ssion Aet. s. 115, which applies to Hindus etc. 

® v. 17i. ./,!<?<, 27 beav., 537 ; See Ashhurncr v. .If./rti in'rr, 2 Bro. C. C., 110. 

’ Indian Succession .\c(, s. lUi, wiiicli a}>plies to Hindus etc. 

** 1 Uop. 3 ; Williams on Executors, p. 1330. 

” Cases, Temp. Talbot., 227. 

^ rfeo remai-ks upon this case hy LoRU Harpwickf. in Avcle\jn v. irurd, 1 Tos. Sen.^ p. 
•J2d See also Driyihrufrr v. Fulconcr, 2 Vos. Sou., 023. 
b. K . Km-, 
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guaranteed stock lu the N. B. Railway, bequeathed to A “my one thousand 
N. B. Railway preference shares.” After the date of his will he sold his N. B. 
guaranteed stock, but died possessed of shares and stock in the N. B. Railway 
acquired by several subsequent successive purchases exceeding the amount be- 
queathed to A. It was held by Wood, V. C., that the bequest being specific had 
been adeemed ; that a contrary intention, so as to exclude the operation of 1 Viet., 
c. 16, s. 24, appeared in the will, and that A was not entitled to have his legacy 

satisfied out of the N. B. shares and stock in the possession of the testator at 

the time of his death. Wood, V. C., in referring to the fact that the subsequent- 
ly purchased stock had not been purchased at one time, said : “ This bit-by-bit 
purchase would not come within the X’easoning of Lord Hardwicke in Aveleyn 
V. TFhrd,”^ in which Lord Hardwicke discussed the case of Partridge v. Partridge. 
The Indian Succession Act, however, is precise as to the effect of a purchase 

of an equal quantity of similar stock after the sale of stock specifically be- 

queathed. If the newly purchased stock is in existence at the death of the 
testator, the legacy is not adeemed.^ But the stock purchased must be the same 
as that which had been sold. In Pattison v. Pattison,^ where the testator, having 
made a specific bequest of “ £50 long annuities, purchased with £1,000 left 
by the mil of J. T.,” sold the long annuities and purchased new annuities, 
which differed only from the long annuities by being terminable quarter of 
a year sooner, the legacy was held to be adeemed. A conversion which leaves 
the bequest in substantially the same estate as it was before, as where shares 
are converted into stock by a resolution of a Company, will not cause ademp- 
tion. Thus, in Oakes v. Oakes, ^ a bequest of all my Great Western Raihvay shares 
was held to pass shares in the Great Western Railway Company which the 
testator had at the time of the -will, but which were before his death, by a 
resolution of the Company, converted into consolidated stock, the change being 
held to be a mere formal change.^ So, in In re Pilkington,^ where Railway 
bonds specifically bequeathed were afterwards converted into shares by a 
general arrangement with the bond-holders, it was held there was no ademption. 
In In re Lane,^ however, a testator, having certain debentui*es at the date 
of his will, thereby gave “all my debentures” upon certain trusts, and after 
the date of the will, he exercised an option given to him by the Company which 
had issued the debentures, and converted them into debentui'e stock of the 

> 1 Ves. Sen., 423. 

* S- 153, which applies to Hindus etc. 

® 1 My. and Keen, 12. 

* 9 Hare., 666, 672. 

® See Morrice y. Aylmer, L. R., 10 Ch., 148, L. R., 7 H. L., 717. 

® 6 N. R., 246, cited in In re Lane, L. R., 14 Cb. Div., 856. 

^ 14 Ch, D., 856 j see In re Johnstone's Settlement, ibid, 162. 
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same Company ; and it was held that the debenture stock did not pass by the 

will, Hall, V. C., being of opinion that dcbentiu-e stock was essentially different 
from debentures.- 

There is no ademption where a thing specifically bequeathed undergoes 

a change between the date of the will and the testator’s death, and the ehange 

takes place by operation of law, or in the course of execution of the provisions 

of any legal instrument under which the thing bequeathed was held,* as where 

stock specifically bequeathed is changed by Act of Parliaments or by Act of 

the Legislature of India,* or where money invested in consols in the names of 

trustees for the testator is transferred under the settlement into the testator’s 

own name.6 So, where A bequeaths to B the sum of 10,000 rupees in promis- 

sory notes of the Government of India, which he has power, under his marriage- 

settlement, to dispose of by will, and afterwards, in A’s lifetime, the fund” is 

converted into consols by virtue of an authority contained in the settlement, 
there is uo ademption.*^ 

A specific beipiest, however, of stock standing in the names of trustees will, 
It has been held in England, bo adeemed by a change in the investment.7 If 
a thing specifically bequeathed uudergoes a change between the date of the will 
and the testator’s death, and the change takes place without the knowledge 
or sanction of the testator, the legacy will not be adeemed, as where A bequeaths 
to B “ all his three per cent, consols,” and the consols are, without A’s know- 
ledge, sold by his agent, and the proceeds converted into East India stock.* 
Ill Uasau V. Bnituhin,^ the testator, seven days before his death, had direct- 
ed his agents in England to invest, in any funds beneficial to the estate, certain 
sums of money which he had specifically bequeathed. Before receiving the in- 
structions, the agents had, unknown to the testator, already invested the money 
in U per cents. SiiAnwm.r,, V. C., held, that, by this unauthorized act of the 
agents, there was no ademption. So, where there has been a wrongful conver- 
sion of the subject-matter of a specific bequest, without the knowledge or 
sanction of the testator, by a thiial person, the bequest is not adeemed. 

■ A.S to the (lifTeieiice sec judgment of Jamf.s, L. J., in .Ittive t. Hnao, L. R., 9 Ch. D., 849. 

Iiuliiiu fc>uccossion Act, s. loO, whicli iipplios to Hindus etc. 

• PurtriiUje V. Partrithje, Cases. Temp. Talbot.. 227 ; seo Oukes v. Oakes, 9 Hare, 666. 

^ Indian Succession Act, s. 150, illustmtiou («). 

• illustration (L) following the principle in Lee v. Lee, 27 L. J., Ch., 824; Dingwall v. 
Askew, 1 Cox, 427 ; and Jones v. Southall, 32 Boav., 31. 

• Ibid., illustration (c). 

’ Harrison v. Jackson, h. U., 7 Ch. D., 339. 

" Indian SuccesBiou Aot, a. 151, which applies to Hindus etc. 

® 8 Sim., 171. 

Donivilr V. Taulnr, 32 Hoav., 60t. Seo Shaftesbur,, r. Shaftesburi/, 2 Vera., 7i7. Intes- 
tate and Tostanioutary Succession in India, p. 181. 
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ADEMPTION IN CASE OF A DEBT OR FUND. 

In general a bequest of goods in a particular place is adeemed by their 

removal.i But such a bequest is not adeemed by a removal from any temporary 

cause, or by fraud, or without the knowledge or sanction of the testator.2 Thus, 

it has been held that removal of a thing specifically bequeathed for temporary 

purposes, as for repairs, » or for safe custody, or preservation from fire, udll not 
operate as an ademption.^ 

In Heseltine v. Heseltine,^ the testator bequeathed all his fui-nitui’e at D and 
W to his ivife, and, after making his will, removed to B, to which he transferred 
his fui-niture from D and W. Leach, V. C., held, that the bequest was adeem- 
ed. If, however, property specifically bequeathed be removed from the place 
where it is stated to be in the will, the removal will not cause ademption if 
the place is only referred to in order to complete the description of the subject- 
matter of the bequest.5 It must be a question of consti-uction whether a 
locality referred to is essential to the bequest or is merely descriptive. The nature 
of the place may be a criterion. Thus, if a legacy he of all the testator’s goods 
on board a particular vessel then lying in the river Hooghly, the reference to 
the locality is purely descriptive, as the goods could not be intended to remain in- 
definitely on board the ship, and a removal by the testator’s direction of the goods 
to a warehouse where they are to remain till the testator’s death would not opiate 
as ademption.7 Again, if a testator who is possessed of one set of furniture 
only, resides alternately in two houses in different places, removing the furnitm-e 
from one house to the other as occasion requires, gives a legacy of liis furnitui>a, 
the removal from time to time does not revoke the legacy by ademption.^ In 
a bequest of all the testator s bills, bonds and other securities “ then lying at 
his lodgings in C ” the words referring to locality are clearly descriptive, and, 

if at the death of the testator his effects have been removed, the legatee will 
be entitled to the legacy.^ ” 

WLere the thing specifically bequeathed is the right to receive something of 
value, as a debt or money secured by a bond or mortgage, and it is received by the 
testator m his lifetime, the legacy is adeemed.*" Thus, payment of a debt is an 


* Qreen v. Symonds, 1 Bro. C. C., 128, note. 

* Indian Succession Act, s. 147, which applies to Hindus etc. 

“ Ld. Brooke v. Wai-^vicky 2 DeG. and Sm., 425; Cockerell v. Earl of Essex, L. R., 26 Ch 

D., 538. 

* Domvile v. Taylor, 32 Bear., 604 ; Chapman v. Hart, 1 Ves., Sen., 273. 

* 3 Madd., 276. 

® Indian Succession Act, a. 148, which applies to Hindus etc, 

’ Ibid., s. 148, illustration (c), Chapmayi v. Hart, 1 Ves. Sen., 273. 

® Ibid., illustration (a). Laud v. Devaynes, 4 Bro. C. C., 537. 

s Ibid., illustration (6), Cunningham v. Rous, 2 Cases, Temp. Talbot, 272 ; see Le Qrice v. 
Fitch, 3 Mer., 50. 

Indian Succession Act, s. 141. This section also applies to Hindus etc. 
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Arl(M7ipti(iii of a specific berpicst of that debt,^ unless there be an express direc- 
tion fo flic contraiy in the will, 3 and it makes no difference whether the testator 
liimself called in tlie del>t, or the debtor haA'C paid it voluntarily.^ So the 
receipt of j)ortion of a debt or otlier thing’ which the testator is entitled to 
receive fj-oni a tliird pai'ty will operate* as an ademption fanfo.^ 

If a portion of an entire fund or stock be specifically bequeathed, the re- 
ceipt by the testator of a portion of the fund or stock will operate as an 
adem])tion oidy to the extent of the amount so received ; and the residue of 
the fund or stock will be applicable to the dischai’go of the specific legacy. 
Ihus, if A bcfpieafhs to 13 one-half of the sum of 10.000 rupees due to him from 
W, and A in his lifetime ret^eives 0.000 rupees, part of the 10,000 rupees, the 

4000 rupees whieli are due from W to A at the time of his death belong to 
B under the speeifie hei|uest.^ 

Where, however, the thing bequeathed is not the right to receive something 
of A’alue from a third person, hiit the money or other commodity Avhich Avill 
be received from the third person l)y the testator hijnself or by his representa- 
tive.s, the mere receipt of such sum of money or otlier commodity by the testator 
Avill not eonsfitute an ademption ; but if he mixes it up with the general mass of 
his pi-operty, the legacy is adeemed. Accordingly, a legacy of whatever sum 
may be received in respect of the testators claim against H is not adeemed, 
if the testator receive the whole amount of the claim and sets it apart from the 
general bulk of bis property.'^ 

A jiortion of a fund may be specifically bequeathed to one legatee, and a 
legacy cluu’ged on the same fund beipicathed to another legatee; in that case, 
if the feslator receives a iiortion of that fund, and the remainder of the fund 
is in.sufiicient fo pay hoWx tlie specific and the demonstrative legacy, tho specific 

legacy must he paid tifst, and the residue (if any) of the fund shall be applied 

so far as it will extend, in payment of the demonstrative legaev, and the rest 
of tlie demonstrative legacy must be paid out of the general assets of the tes- 
fatoi‘.7 Tlu'it'lbre, wliere A bequeaths to B 1,000 rupees, part of the debt of 

2,000 ruju'es due to him from W, and also bequeatlis to C 1.000 rupees to be 

paid out of the tiebt duo to him from W. if A afterwards receives bOO rupees, 

‘ RhJrr V. Wo.jor, 2 T. Wins., 331. 

“ Earl of 'I'lioinoml v. Karl a/ 1 P. Wnis., Idl. 

* laHa.s' V. 1. Vos.. 508, 574; Stanhi/, v. Potter, 2 Cox, \S0 soo also Htimp/irays 

V. Ilamplfrei/s, 2 Cox, 185. Intcstato and Tostamontary Snoeosslon in India, p. 175. 

* Indian Siicoession Act, s. 112, which applies to Hindus etc. 

* /la'tf., 9. 113, which applies to Hindus etc. 

® Imliau Succession Act, s. Ill), whicli applies to Hindus etc. Seo Clarke v. Brown, 2 
Sin. and Cliff., 521; Iwe v. Lee, 27 b. .T., Cln, 82 I ; and Jfarn'soa v. Jackson, b. R., 7 Ch. D., 
330, wlicn* .Jksskl, M. U., questioned (lie decision of Stuakt. V, C., in Clarke v. Brown. 

’ Jmlian Succession .\et. s. Ill, wliich applies to Hindus etc. 
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part of that debt, and dies leaving only 1,500 nipees due to him from W, then 
of these 1,500 rupees 1,000 rupees belong to B, and 500 rupees are payable to C, 
but C has also a right to receive 500 rupees out of the general assets of the’ 
testator. Here the specific legacy is to be paid at all events, whereas the fund, 

so far as the demonstrative legacy is concerned, is merely pointed out as the 
fund from -which it is payable in the first instanced 

The confirmation by a will or codicil will not revive a legacy which has 
been adeemed in the meantime . 2 


Under a bequest of something described in general terms, such as a horse 
a pair of carriage horses or a diamond ring, the executor must pm-chase for the’ 
legatee what reasonably answers the description of the article.^ But a bequest 
of “ my pair of carriage horses,” which, we have seen, is a specific bequest, 
will of com-se fail, if the testator has no carriage horses at the time of his 
death.4 In Evans v. Tnppi Sir John Leach, V. C. said “ A gift of ‘my 
grey horse ’ will pass a black horse, which is not strictly gi’ey, if it bo found 
to have been the testator’s intention that it should pass by that description ; but 
if the testator has no horse, the executor is not to buy a grey horse.” 

In England, the bequest of a specific article, which is in pawn, is held to be 
a full gift and the executor is bound to redeem it, if the assets of the estate 
wll permit of his doing so.« Accordingly, in the case of personal property, 
where a specific legacy is pledged or charged by the testator, the legatee is 
entitled to have it redeemed or exonerated by the executor, and if the executor 
fail to perform that duty, the legatee is entitled to compensation, to the amount of 
the legacy, against the personal assets of the testator.? This is so, whether the 
pledge or charge be for the debt of the testator himself or not.’ Under the In- 
dian Succession Act, which applies both to real and personal property, or, to speak 
more strictly, to both moveable and immoveable property, the law is different. 
By s. 154 of that Act, where any property specifically bequeathed is subject at the 
death of the testator to any pledge, lien, or incumbrance created by the testator 
himself, the legatee, unless a contrary intention appear in the will itself, must 
if he accept the bequest, accept it subject to the pledge, , lien, or incumbrance’ 
Important questions, therefore, may arise as to what is a suflicient indication 


* See the case of Kemtode v. McDonald, L. R,, 1 Eq., 459. 

® Drinkwater y. Falconer, 2 Ves. Sen., 623 ; see Hopwood r. Eopwood, 7 H. L. 723 W'ms 
1338. ' ' '' 

® Indian Succession Act, s. 158, which applies to Hindus etc. 

* Ibid., illustration (t). 

* .6Madd., 92. 

® See Ashburner v. MacGaire, 2 Bro. C. C., 111. 

’ Knight y. Davis, 3 My. and K., 358, per Leach, M. R, 

® Bothamley v. Sherson, L. R., 20 Eq., 304, per Jessel, M. R. 
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of a contrary intention. The section itself g’oes out to provide that a contrai’y 
iiiteution is not to be inferred from any direction wliicli tlie Avill mig'iit contain 
Jor the payment of the testator’s debts generally. Previously to 17 and 18 
Viet., c. 113, commonly known as Locke King’s Act, the rule in England was that 
tliL personal estate of a deceased debtor was the ])rimary fund to j)ay off a moi’t- 
gage, unless it appeared from the will that the testator intended that the 
mortgaged property should be the primary fund.* By that Statute, however, 
tiie devisee of i‘eal estate, charged with tlie payment of any sum of money 
by way of mortgage, cannot claim j)ayment of the mortgage out of personal 
assets, unless, as under s. l-^d- of the Indian Act, the testator shall by his will, 
deed, or otlier document have signiHed any contrary or other intention, it 
■\\as luhl tliat a lien for unpaid pui’cliase-nioiiey was not a ehai'gc by way of 
mortgage under the Statute;^ but under a subsequent Statute, ^ the word 
‘ mortgage ’ has been extended to include sueli a lien.* The law in Emdand 
ns I'linctcMl by Locke King-’s Act,^ svitli reference to realty, it will be observed, 
is .siiiiibir to tlie general rule laid down by the Indian Sueeessiou Act. 

The provisions of tlie Indian Succession Act as to the effect of a 
general direction to pay debts are in aeeordance witli the decided cases 
in Miighuid, under Locke King's Act. Thus, a general direction in a will 
that "all just debts be paid as soon as may be,” was held not to bo a snilicieut 
expression of a contrary inteution.ii It was held in Wmihh-iicivft v. WvoUen- 
oveiTuling the decision of Sti'art, V. C., that a direction that all debts, 
Ac., sliould be paid by the cxecufor>', followed by a gift of all the testators 
real estates, wliich were subject to a mortgage, to trustees, who were also exe- 
cutors, did not show a contrary intention. AVliile the mere expression of a 
direction that all the debts should be paid out of the personal estate has been 
held nut to be a sutlicient expression of a contrary intention, so as to prevent a 
devisee of a mortgaged estate taking cuui oucrc under Locke Kiiu’-'s Act ^ 

^ y 

it seems that a direction to pay debts out of a particular fund is sudieient to 
show a contrary intention. In SmUh v. Smith,') the testator devised a honso 
subject to a mortgage to bis daugliter, and beipieatbcd all bis personal estate 
to trustees (of wbom bis daugbter was one), and directed tbem to pay bis debts 


’ Oooihvin V. Lee, 1 K. and J., 377. 

^ JIooil V. llooif, 20 L. J., Ch., Gib; sco Duvnvivel! v, /rcimi »'?(’<'» 1 Br. and S., 213. 

° 30 and 31 Viot., c. GO, s. 2. 

'* lutostato and Testamentary Succession in India, p. 183. 

* 17 and 18 Viot., o. 113, s. 1. 

e Pcnibrool-c v. Friend, 1 John, and Uom., 132 j Urownson v. Lawrance, h. E., G En., 1. 
’ 2 DoG. F. and J., 317. 

* fiou'son V. Harrison^ 31 llcav., 207. 

3 cm'., 2G3. 
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tLereont, and, stilject thereto, to divide the residue among his children. Stuart, 
V. C., held, that it was the clear intention of the testator that the mortgage-debt 
should be paid out of the personal estate. He distinguished the case of 
Woolstencroft v. Woolstencroft, by the circum.stance that, in the case before him, 
the devise of the mortgaged estate was to one of the executors who liad been 
plainly directed to pay all the debts out of the personal estate. So, where a 
testator bequeathed his personal estate to trustees on trust to pay thereout all 
his debts, &c., and invest the residue upon the trusts therein mentioned, and 
he disposed of his real estate, part of wdiich was subject to a mortgaQ'c, it was 
held, that the trust for the payment of the testator’s debts showed a contrary 
intention, and that the mortgaged estate ought to be exonerated out of the 
personalty. In Mellish v. Vallins,'^ the beque.st of personalty “ subject to the 
payment thereout of all the testator’s debts,” following a devise of land mort- 
gaged, which made no reference to the mortgage, was held to be a sufficient 
indication of an intention that the land should not be primarily liable to the 
payment of the mortgage-debt.3 In Neioman v. Wilsonf the devisee of a mort- 
gaged estate was held entitled to have the moiigage paid out of the other real 
and personal estate devised for payment of debts.* 

In Brownson v. Laxerance,^ where the owner of an equity of redeinption of 
two estates comprised in the same mortgage specifically devised one estate and 
left the other to pass by a residuary devise, it was decided by Lord Romirly, 
that he thereby signified a contrary intention, which made the residuary devise 
primarily liable for the whole of the mortgage. In Gihhins v. Eijden,^ ]\lAi,rNS, 
V. C., points out that that case proceeded on the ground that a residuary devise 
was not specific. That such a devise is specific has been laid down in Hensman 
V. Fryert and in Botliamlcy v. Sherson} Brownson v. Lawrance was also questioned, 
if not actually overruled, in Sachville v. Smyth, ^ by Jessed, M. R. 

In cases where a particular fund is declared liable for the pajunent of 
debts or encumbrances, the devisee of a mortgaged estate is only entitled to be 
exonerated so far as that fund goes.i® 

^ 2 John, and Hem., 194. 

* See E)io v. Tatham, 3 DeG. J. and Sm., 443. 

• 31 Beav., 33. 

* See Maxwell v. Maxwell L. R., 4 H. L., 50G. Intestate and Testamentary Succession in 
India, p. 184. 

® L. R., 6 Eq., 1. 

• L. R., 7 Eq., 374. 

’ L. R., 2 Eq., 627. 

9 L. R., 20 Eq., 304. 

» L. R., 17 Eq., 153. 

Rodhouse v. Mold, 35 L. J., Ch., 67. 
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Now, in England, as nndcr the Indian Succession Act, it is enacted, ^ as to 
Mills made after 31st December, 1867, that “a general direction that the debts 
or all the debts of a testator .shall be paid out of his personal estate, shall not 
be deemed to be a declaration of an intention contrary to, or other than the rule 
established by Locke King’s Act,^ unless such contrary or other intention shall 
be furtlier declared by words expressly or by neccessary implication referring 
to all or some of the testator’s debts or debt charged by M'ay of mortgage on 
any part of his real estate.’’^ As to this enactment, Giffard, V. C.,°sa'id,— 
“ The meaning of that appears to be this, that if a testator M-ishes to give a 
direction, wliich .shall bo deemed a declaration of an intention contrary to the 

rule laid down by Jlr. Locke King’s Act, it must bo a direction applying to 

his mortgage debt.-, in such terms as distinctly and unmistakably to refer to, or 
describe them.”-^ 

Section 154 of the Indian Succession Act, it is to bo observed, refers only to 
pledges, liens, or incumbrances created by the testator himself, and a periodical 
payment in the nature of land-revenue or in the nature of rent is declared 
not to bo an iueumbranco within tl.e meaning of tlie section.^ In England, a 
distinction was made between charges created by the testator himself and liabili- 
ties incident to the thing bequeathed. From the former, tho legatee in England 
was entitled to e.xonoration.6 In England by s. 2 of tho Apportionment Act,7 
“all rents, annuities, dividends, and other poriodieal payments in tho nature 
of ineoinc (whether reserved or made payablo under an instrument in writing 
or otherwi.se), shall, like interest on money lent, bo considered ns neerning 
from day to da^-, and shall bo a])portlonablo in rc.spect of time accordino-ly ” 
And under (liat Statute, Mali.vs, \'. C., held, that there must bo an apportion- 
ment between tho eveentor and the devisee of the rent of an estate devised 

by the testator.’ llents accruing due after tho testator’s death are payablo by 
the legatee.^ 

section L>G of tho Indian Succession Act uhcrc there is abequestof any 
interest in immoveable property, in respect of which payment in tho nature 
of land-revonuc, or in the nature of rent, has to be made periodically, tho estate 


* By Slatnto 30 nml 31 Viet., c. 60, s. 1. 

^ 17uiul 18 Viet..c. 113. 

■ Soo Statuto 10 and 11 Viet., c. 34. 

Nelson V. Po<ji\ L. K., 7 Eip, 25, 28. 

‘ Seo Explanation appended to tlio section. Tlio section applies to Hindus oto. 

* Intestate and Testamentary Succession in India, pp. 184, 185. 

’ 33 and 34 Viet., c. 35. 

* Cdin-oa V. L. R., 17 Eq., 2SS. 

* FlhiH/liams v. Kflli,, 10 Unic, 200; sco Ilaitliiis v. H.iirtiiis, L.IR., 13 Ch. D., 470, 
Iiitostute and Tostamculury Suecossiou in India, p. 186. 
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of the testator shall (as between such estate and the legatee) make good such 
payments, or a proportion of them, up to the day of his death. 

The principle upon which immoveable property is exonerated is applied by 
section 157 of the Indian Succession Act to the case of specific bequests of stock 
in joint stock^ companies.l By that section, in the absence of any direction to 
the contrary, if any call or other payment is due from the testator at the time 
of his death in respect of such stock, such call or payment shall, as between tho 
testator’s estate and the legatee, be borne by such estate ; but if any call or 
other payment shall, after the testator’s death, become due in respect of such 
stock, the same shall, as between the testator’s estate and the legatee, be bonie 
by the legatee, if he accepts the bequest. 

If after a legacy of shares in a joint stock company has been accepted, the 
affairs of the company are wound up and each shareholder is called upon for 
a contribution, the amount of contribution must be borne by the legatee.^ 
But a^ legatee of shares takes all benefits and advantages accruing by reason 
of their possession, e. gr., a right to compensation in consequence of alleged 
concealment or misrepresentation on the part of the company .3 It is a rule, 

also, that a specific legacy carries with it all the income and profits which may 
accrue upon it after the testator’s death.^ 

The rule in England as to exoneration of shares specifically bequeathed, as 
laid down m DayY.Bay,^ is, that where shares in joint stock companies are 
specifically bequeathed, the legatee is liable to pay all calls made after the 
testator’s death, but is entitled to have all unpaid calls which, at the testator’s 
death, were necessary to make him a complete shareholder, borne by the estate.® 
The cases in England are, it will be found, conflicting, but the rule in Bay v. 
Bay^ seems now to be followed.® Under the Indian Succession Act, only such 
calls or other payments as are due at the time of the testator’s death are to be 
borne by the estate, ^ but if anything is to be done to complete the testator’s 
title to the thing bequeathed, it is to be done at the cost of the testator’s estate.^® 
Accordingly, if the purchaser of real estate dies without having paid the pui'- 
chase-money, his heir-at-law, or the devisee of the land purchased, will be entitled 

* Sections 156 and 157, apply to Hindns etc. 

* Indian Succession Act, s. 157, illnstration (d). 

® Carron Co. v. Hunter, L. R., 1 Sc. App., 362. 

* Maclaren v. Stainton, 3 DeGr. F, and J., 202, 

* 1 Dr. and Sm., 261. 

« See Addams v. Ferich, 26 Bear., 384, and Arinstrong v. Burnet, 20 Beav., 424, where 
Lord Romilly reviewed the cases on this subject. 

Sup7'a. 

* See In re 1 H. and SI., 552, per Page Wood, V. C. 

® Intestate and Testamentary Succession in India, pp. 187, 188. 

Indian Succession Act, s. 155. This section applies to Hindus etc. 



2D4 


riENEPwU,, SPECIFIC AND DEMONSTRATITE LEGACIES. 


to hare the estate paid for by the executor or administrator.! So, -where tlio 
vendor has a good title, the devisee, if he pay for the estate, may call upon tho 
executor to reimburse liim from tlic per.sonal estate. * 

Tt has been lield in England tliat if a contract to inirchaso land be dissolved 
merely on account of the inability of the cxccntors to comj)lcte it owing to the 
insnflieiency of the personal estate left by the testator, tho devisee of the lands 
agreed to be purchased may, in the event of assets subsequently coming in, 
compel the executors to apply tho amount of tho purchase-money to^’thj 
inirchase of other lands to be settled to tho same uses.® Where, however, 
a good title cannot be made out, the devisee of tho lands agreed to bo pur- 
cliased wdl not bo ontifled to tbo amount of the purchaso-moncy> In such a case. 
It was said, “ the Court cannot speculate upon what the deceased party would 
have done ; but in these cases the inquiry must be whether, at his death, a 
contract existed by which he was bound, and which ho would bo compelled to 
perform.5 That alone can give the heir of tho purchaser (or the devisee) a 
right to call for tho personal estate to be applied.’'^ So, in the case of stock 
or shares, where tho testator has contracted to pay certain sums in respect of 
shares which he has agreed to take in a particular company payments due at 
his death must be paid by his general estate. ^ 


Wg have already seen that Avhoro property is bequeathed to any pei'sou, 
he is entitled to the '\vliole interest of the testator in such property, unless it 
appear.s from the will itself that only a restricted Interest was intended for him.^ 
An extension of this principle has been applied by s. 150 of the Indian Sueces- 


sion Act in cases where the interest or ])roduce of a fund is the subject of a legacy. 
In sucl» a case, if the will affords no indication that the enjoyment of the bequest 
shouUl be of limited duration the principal as well as the interest will belono- 
tllC/ It is to be observed that s. 150 of the Indian Succession Act 

speaks only of “ the interest or produce of a fund," but illustration (c) to that 
section makes it clear that it was intended by tho Legislature that it should 


» .Vibirr V. Mills, Jloscly, 123 ; Broomo v. Mouc\\ 10 Vcs., 507 ; Williams on Execu- 
tors, 17G9, 

* liroomc V. Moucl-, 10 Vcs., (li t, G15. 

® ^\'}^itt(ll■cr V. WItitfokcr, 1 IJro. C. C., 30. 

* On'cn V. Smith, 1 Atk., 672; Broomt' v. Monck, 10 Vcs., 597. 

* See Curre. V. Boinjer, 5 Ucav., G (note), 

® Williams on Kxccnlors, 1770. 

’ Sec I><o/ V. An/, 1 Dr. ami Sm., 2(U ; AiUhims y. Ferick, 26 Bear., 3St. Tiuliau Suc- 
cession Act a. 157. Intostuto nml Tostamoutary Succession in India, pp, 1S5. 1S6. 

* Sa]>oi, p. 173. 

® Indian Succession Act, s. 159. This section applies to Iliudus etc. 
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have reference, not only to what may be strictly described as a fund, but also 
to land producing rents,! and it was actually so held in a recent caso.^ In Eng- 
land, also, a devise of the income of lands has been held to pass the fee,^ but 
before the Wills Act, under a devise of “ the rents and profits ” to A, without 
words of limitation, an estate for life only passed. 

Under a bequest to A of “ the interest of my 4 per cent, promissory notes 

of the Government of India,” if there is no other clause in the will affecting 

those seoui-ities, A ivill be entitled to the testator’s promissory notes.^ But if 

the bequest were to A for life and after his death to B, A would be entitled to 

the interest of the notes for life, and B upon his death would take them abso- 
lutely.^ 

In Bent v. Ctdlen,^ the testator gave to liis wife £50 a year to be paid out 
of the interest, dividends, and produce arising from his personal property, and 
he gave, aftei her decease, the said £50 to his two daughters and his gi’and- 
daughter, or the survivors. It was held, that there was a gift to the survivors of 
the principal, which would produce the annuity of £507 In Elton v. Sheppard,^ 
a gift of personalty to trustees to pay the interest to A, without any other words 
of limitation, was held an absolute gift of the principal.^ So an indefinite 
gift of dividends has been held to pass the absolute property of stock. In 
SouthoitseY, Bate}^ a bequest of the dividends of a sum of stock to a woman for 
her separate use, with a direction that she might dispose of it by will, was held 
to be an absolute gift with a superadded power to dispose of it, which did not 
derogate or detract fz*oin the prior absolute gift. 

Although the general rule is, that an unqualified gift of the income of a 
fund vests an absolute and not merely a life-interest in the fund, it is always 
a question of construction whether or not the testator’s intention was to give 
more than a life-interest. An intention that the enjoyment of the bequest 

* That illastration is as follows : “ A bequeaths to B the rents of his lands at X. B is 
entitled to the lands.’* 

* Hemangini Dassi v. Nohin Chunder Ohose, 4 C. L. R., 370. 

® Mannox v. Greener, L. R., 14 Eq., 456. 

Indian Succession Act, s. 159, illustration (a) ; Stretch y. Watkins, 1 Madd,, 253. 

* Ibid., illustration (6)j see Qi'avenor y. Watkins, L. R., 6 C. P., 500. 

® L. R., 6 Ch., 235. 

’ SeQ^tok:esy.Meron, 2 Dr. and War., 89 j (S. C.), 12 Cl, and Fin., 161; and Kerr y. 
Middlesex Hospital, 2 BeG. H. and G., 576. See also s. 28 of the English Wills Act, 1 Viet c 
26 and s. 82 of the Indian Succession Act. 

* 1 Bro. C. C., 531. 

® See Hawkins v. Hawkins, 7 Sim., 173. 

Per Grant, M. R., in Page v. Leapingwell, 18 Ves., 467. 

16 Bear., 133. 

Per Parker, V. C., Blann y. Bell, 5 DeG. and Sm., 663. 
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should ho of a limited duration in case of lands, will not ho inferred fi-om 
the fact that in other parts of the Avill words of inheritance had been n.sed 
in other devises.' Nor will such an intention bo inferred whore a power is 
given to the devisee to appoint the property generally, if the devise has been 
made without words of limitation.* 'When, however, by the same will an estate 
is subsequently given which cannot come into existence unless a prior dcA-ise 
bo construed to be a life-estate, the first devisee will take a life-interest only.* 

As pointed out by Lord Cotteniiam,* there is a marked distinction between 
the gift of the produce of a fund without limit as to time and a simple gift of 
an aiiimity. An annuity may be perpetual, or for life, or for any perLd of 
years ; but, in the ordinary acceptation of the term used, if it should be said 
that a testator had left another an annuity of lOOf. per annum, no doubt would 

oeeur of the gift being an annuity for the life of the donee.* That being so 
we hiid a very dillerent principle applied in the case of annuities. The ride in 
India IS, that unless a contrary intention appears by the will the legatee is 
entitled to receive an annuity for life only, and this rule is not viu-ied by 
the eireumstance that the annuity is directed to be paid out of the property 
gmierally, (ir that a sum of money is bcipieathed to bo invested in the purchasD 
ot it.* Willie, however, prlmd fade, a gift of an annuity is for life only, 7 there 
may be eireumstances affecting the construction, sufficient to show an intention 

to give the annuity iudelinitely.* Thus, where there are limitations inconsistent 
Avilli a more life-interest, the annuity is perpetual.^ 

In England, where there is a gift of an annuity, not out of property genei-ally 
but out of property to produce it, the annuity is perpetual.io I., ir,7sm. v. 

a distinetion was drawn between f 30a year idiarged on, and £30 a year part 
ol, certain stock. In Itaidimjs v. Jenniwje,'^ where the bequest was of “ £200 a 

* wisdeu V. 2 Sm. nntl Giff., 390. 

® Soo Drookc v. Brooke, 3 Sin. nml Ciff., 2S0. 

® G/vn-c/it))- V. L. G C. P., 000. 

* Bleiriit v. liohcrt.-i, 1 Cr. luul IMi., 2S0. 

• Iiuha.i Siiceossiou Act, s. 100. Iiilestafo and Tostamei.tiuy Siiccossioii in India, n. 1S9. 
Section IGO of tlio Imlian Snceossioii ^Vet applies to llimlus etc. 

• Intlinn Snecessiun Act, s. IGt). 

’ Blnritt V. Itobcrls, 10 Sim. -191 ; Blijht v. HartnoU, L. R., 19 Ch. D., 291. 

® Potter V. Biller, IG llcav., 492, per Uomilly, M. R, 

® ^fnnscn}h v. Cumphell, 3 DoG. nml J., 237. 

■» hWr V. jl/i,i,de.se,v lIos,nfd, 2 DeG. M. and. G., 57G ; v. Barer, 2 J. and H., m , 

SCO Slides V. Heron, 12 Cl. and Fin., IGl j Rnwliniisy. Jennin.js, 13 Vos., 3!) ; Stretch v irn/liiis 

1 Maild,, 253 , c/on.jh v. Winnie, 2 .Madd.. 188 ; Uich’s v. BW, L. U., U Eq,, Ul. lutostato 
ami Testamentary Sneoession in liuUn, p. 191, 

^ \ . and Goll.j Ch. Ca., 37-. i* Ijj 
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year, part of the monies I now have in bank securities and in Stretch r 
WatUns} where the bequest was of “ £200 per annum, -that is to saj, the 
interest of £4,000 of my 5 per cent, annuities,” the annuities were held to be 
perpetual.2 But in India the mere circumstance that a sum of money is bequeathed 
to be invested m the purchase of an annuity will not make it perpetual.s 

If a will clearly establishes a perpetual annuity, the estate in the annuity 

cannot be restricted by a codicil to a life-estate, unless the expressions there used 

are clear and undoubted. ‘ In the case of Stohes v. Eeron^ the testator gave an 

annuity out of personal estate to A dui-ing the life of his executor. On A’s death 

in the lifetime of the executor, it was held, that the annuity did not cease 
but went to A’s executors. ^ 

In England, a direction to invest a sum in Government seoimties sufficient 
to produce an annuity of a certain sum will give the legatee of such annuity a 
hfe-interest only.^ In Kerr v. Middlesex Eospital^ the testator gave certain 
annuities in the following terms “ I desii-e that my executors shall purchase 
annuities for each of my two sisters, E. B. and E. F., of £100 a year,” and 
it was held, that the annuities were perpetual, but there the testator had in similar 
terms also given an annuity to the Middlesex Hospital, and this circumstance 
was some evidence that the testator meant all the annuities to be perpetual.3 

It IS, however, difficult in principle to see the distinction between a gift of an 
annuity and a direction to purchase an annuit}'. 

The fact that the testator makes an apportionment of a requisite por- 
tion of personalty to make a fund for the purchase of annuities, is held, in England, 
to indicate a contrary intention.9 Thus, where the testator made a bequest 
to his ^yiie of “ £200 per year, being part of the monies I now have in bank 
security,” it was held, that the unfe took an absolute interest in the bank stock. 

An annuity for education and maintenance is for life, and not for minority 
only, 10 and if such an annuity be given for a particular period, as for the life 
of a certain person, the annuity will not be determined by the death of the 
annuitant before the expiration of the period fixed, for it has never been doubt- 

ed, it has been said, that a gift of an annuity for a term, or ywr natre rie, is a 


* 1 Madd., 253. 

* See Bent v. Cullen, L. R., 6 Clx., 235 j Erans r. Wall-er, L. R., 3 Ch. D., 211 ; Williams 
on Executors, 1201. See also Left v. Randall, 2 DeG. F. and J , 388. 

Indian Succession Act, s. IGO. This section applies to Hindus etc. 

•* Stokes y. Heron, 12 Cl. and Pin., IGl. 

« 12 Cl. and Fin. 161. 

« Re Grove’s Trusts, 1 Gi£E., 74; Arnold v. Eayers, 51 L. J., Ch., 721. 

’ 2 DeG. M. and G., 576. 

® See Ross v. Borer, 2 John, and Hem., 470. 

® Stokes V. Heron, 12 Cl.Iand P., 161 ; see Left v. Randall, 2 DeG. F. and J.. 388. 

Wilkins T. Jodrell, L. R., 13 Ch., 564 ; Soames y. Hartin, 10 Sim., 287. 

L L 
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g-ifl to t.]ip nnnnitnnt arifl hi5? personal repx’eseutatives during the term or the 
life of tlic cestui que 

If there is a direction in the Avill that an annuity is to be provided out of 
the proceeds of property, or out of property generally, or if money is be- 
queathed to be iuA’csted in the piu’chase of an annuity for any pei* ** son, on the 
testator’s (leath the legacy vests in interest in the legatee, and he is entitled 
at his option to have an annuity purchased for him, or to receive the money 
appropriated for that purpose by the Avill.3 This is an application of the 
general prtnciple which is applied where there is a gift for n particular 
purpose. If the purpose of a gift is for the sole benefit of the legatee himself, 
he can claim the gift without applying it to the pm-pose. Thus, where 
a sum of money is bequeathed to purchase for any pex'son a rtng,^ or a house,* 
the legatee may claim the money, ^ the claim of the legatee in all such cases 
being based, as we have seen, on the rule that equity will not compel to be 
done that which the legatee may undo the next moment.® A dii*ection that 
the value of the annuity is not to be paid to the legatee is inoperative and 
will not get over the rule of equity. In Stol<cs v. Chech^ Romilly, M. 
R., in such a case, directed the price of the annuity to be paid over to the 
annuitant, observing ; “ It is a useless form to direct a pm'chase if the annuity 
is to be sold again.^ The mle is the same whether the bequest be of a specified 
sum to purchase an annuity, or a direction to puiohase an annuity of a 
specified amount.® 

In cases where there is a gift over in case the legatee alienates or becomes 
bankrupt, and the legatee dies before the money directed to be laid out in the pur- 
chase for him is so laid out, or before the fund is available,!® there is a conflict of 
authority. In Bay v. Baij}^ there was a direction, after the death of the tenant- 


for-lifc, to lay oxit ouc-soventh of the estate for the life of Charles Day, and 
to pay such amount, when and as the same should become payable, not by 
anticipation, to Charles Day for his life, for his own use, and a declai-ation that, 


in case Charles Day should have assigned, encumbered, or in any manner 


* I/I >v Oril ; Dicken^ou v. Dickenson, 12 Ch. D., 22, ;/(•»• James, L. J. 

^ Indian Succoseion Act, 161, which applies to Hindus otc. ; soo Puimer v. Cnnr/ord, 3 
Swanst., '182 ; UnWey v. ih.v/iop, 0 Vos., 0. 

* Aprecce v. Ajoet’cc, 1 V. and lb, 361. 

* Knox V. llothitm, 15 Sim., S2. 

* Seo 1 Jarm., 306 ; Dnwson v. KVnro, 1 R. and My., 606; Rs Brown\s W\^l^ 27 Boar., 324. 

* Soo 1 Jarm., 368. 

’ 20 b. -b, Ch.. 022. 

^ Soo Ford V. liathiu, 17 Boav., 303; CompheU v. Broinirij;*;, 1 Ph., 301. 

® Yates V. Compton, 2 P. \V., 30S ; I Jiirm., 306, note (5). 

Binjloij V. lUshop, 0 Vos.. 6. 

** 22 b. J., Ch., 878, 881- 
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disposed of or anticipated, or should, at any time, dispose of or anticipate 
the annuity to be purchased, or in case he should at any time, either before or 
after the testator’s death, become bankrupt, the trustees should hold the annuity 
in trust for other persons. It was held that the legacy being vested passed to 
the representatives of the legatee. In Power v. Eayne} Malin.s, V. C., refused to 
follow Bay v. Bay. In the case before him, the testator dii-ected his executors, 
after the death of his wife, to invest one-sixth of his residuary estate in the 
purchase of an annuity during the life of J. P., and to pay the annuity to J. P. 
for his support and maintenance ; and in case J. P. should anticipate, assign, 
charge or encumber the annuity, or become a bankrupt or insolvent, the testa- 
tor directed that that annuity should go to his other residuary legatees. J. P. 
d-ied in the lifetime of the testator s ■vrtdow, without having assigned or en- 
cumbered the annuity, or become bankrupt or insolvent. Malins, V. C., held, 
that there was an intestacy as to one-sixth of the residuary estate on the death 
of the Avidow. The ground on which Malins, V. C., refused to follow Bay v. 
Bay was, that if the trustees of the will had paid over the money, and after- 
wards the legatee had become bankrupt, they would have had to pay it over 
again, and that the intention of the testator would have been defeated. 

In accordance with the law in England, as laid down in Hume v. Edwards^ 
and other cases, the Indian Succession Act provides that where an annuity is 
bequeathed, but the assets of the testator are not sufficient to pay all the 
legacies given by the will, the annuity must abate in the same proportion as the 
other pecuniary legacies given by the will.3 In Miller v. Huddlestone* the 
rule was thus explained by Lord Cottenham “ The reason is, that the testator, 
in the absence of clear and conclusive proof to the contrary, must be deemed 
to have considered that his estate would be sufficient, and consequently 
not to have thought it necessary to provide against a deficiency by giving a 
priority, in case of a deficiency, to some of the objects of his bounty.” The 
principle will equally apply whether the annuity is to commence immediately 
on the death of the testator, or at a futm'e period.^ 

In cases where abatement becomes necessary, the annuity ought to be 
valued, and the annuitant will be entitled at once to the amount of the valuation 
subject to an abatement in propox*tion to the abatement of tlie pecuniary 
legacies.® The value is, in England, ascertained thus : If all the annuitants be 

* L. U., 8 Eq., 262. 

* 3 Atk., 693 J Lewin v. Lewhi, 2 Ves. Sen., 417. 

* Indian Succession Act, s. 162. This section applies to Hindus etc. 

* 3 Mac. and G-., 523. 

* Nickisaon r. Cockilly 9 Jur., N. S., 975, 

® }Vro\(ghtoii v. Colquhov.n, 1 Do(j. and Sm., 36 aiul 357 ; Williams nn Excontor.*!, 1373, 
note (7). 
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living nf the period of division, the value must be ascertained at the death 
of the testator. If they be all dead, the value must be taken to be the respec- 
tive amounts of arrears ; but if some be dead and others living, the value, 
ns to the fonner, vill be taken at tlie amount of their arrears, and as to the 
latter, at the amount of their arrears added to the calculated value of the future 
payments. 1 In tlie case of a reversionary annuity which has come into posses- 
sion, the value must be taken to bo the present value of the annuity added to 
the amount of arrears due since it came into possession.® 

No distinction in made by the Indian Succession Act, between annuities 
payable on the death of the testator and annuities to bo paid at some future 
time. For the purpose of abatement annuities arc treated ns general legacies.® 
Annuities must abate also among themselves.'* -Where there is a gift" of an 
annuity and a residuary gift, the whole of the annuity is to be satisfied before 
any part of the residue is paid to the residuary legatee, and, if necessary, the 

capital of the testators estate is to be applied for that purpose.® In Crohj V- 
II eW,6 TiMiXER, L. J., said that the general rule is, that if there be a clear 
gift of a life-interest and of a reversion, and the estate proves insufficient, 
each party, the tcnant-for-life and reversioner, must bear the loss in proportion 
to his interest ; but that if there is a gift of an annuity and a residuary gift, 
the annuity takes precedence and the whole loss falls on the residuary legatee, 
the reason being that a residuary legatee is entitled to nothing until the 
general legacies given by the will are fully satisfied ;7 and annuities, in case of 
a defieieney of assets, rank with general or pecuniary legacies.® 

If no time is fi.xed for the commencement of an annuity given by will, it 
will commeneo from the testator’s death, but the first iiaymeut is to be made 
at the exiiiration of a year next after that event.® If there is a direction that 
it shall bo paid quarterly or monthly, the first payment shall bo due at the end 
of the first quarter or first month, ns the ease may be, after the testator’s death 


^ Todd V. UiV/6;/, 27 Renv., 353. 

* Potts V. Smith, h. li., 8 Etj., 083. intestato nml Testnmentar}' Succession in India, 

p. 101. . 

® Iinics V. MitchoJI, 9 Acs., 212. Indian Snccossion Act, s. 291, Act V of 1S81, s. 113, 

* hnics V. Mitchell, 2 riiill. Cli. C., 3-10. 

* Liuliun Succession Act, s. 163. 

« 3 DcC. M. and U., 995. 

’ Crohj V. Weld, 3 BoG. M. nnd G., 093. 

■ liuliau Siiccc-ssion Act. ss. 102, 291 ; Act V of 1881, s. 112 , .If, v. HinM/Mcic, 3 Mao. 

mul ti., 523. See Williams on Executors, 1300 cl ccq ; In n l<jnc\< Trn.U, L. K., 8 Eq., 482 ; 

In re Toolnl's Lrtnic, L. 11., 2 Ch. D., 628 j Bnker v. Fanner, L. E., 3 Ch., 537. 

» liulian Succession Act, s. 298; Act V of 1881, s. 118; sco Gibson v. Froth, 7 Ves,, 967; 
Peanis v. l'uu/i<7, 9 Ves., 553. 
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but the executor is not bound to pay it till the end of the year, unless he 

think fit to pay it when dued Where there is a direction that the first payment 

of an annuity shall be made within one month, or any other division of time, 

from the death of the testator, or on a day certain, the successive payments 

are to be made on the anniversary of the earliest day on which the will 

authorizes the first payment to be made ; and if the annuitant should die in the 

interval between the times of payment, an apportioned share of the annuity 
shall be paid to his representative. 2 

Where no fund is charged with the payment, or appropriated by the will to 
answer an annuity, the Indian Succession Act promdes that a Government annuity 
of the specified amount shall be purchased, or, if no such annuity can be 
obtained, then a sum sufficient to produce the annuity shall be invested for 
that purpose in such seouifities as the High Court may, by any general nile to 
be made from time to time, authorize or direct.^ 


It is a rule in the English Courts of Equity, that wliere a debtor be- 
queaths to his creditor a legacy equal to, or exceeding- the amount of his debt, 
it shall be presumed, in the absence of any intimation of a contrary intention,’ 
that the legacy was meant by the testator as a satisfaction of the debt,* but that 
where the legacy is of less amount than the debt, it shall not be’ deemed a 
part payment in satisfaction. ^ The rule, however, though it has long prevailed, 
has met with the censure of several eminent Judges, and the Courts in Eng- 
land have inclined to lay hold of any minute circumstances whereupon to 
grouud an exception to it.^ 

The Law Commissioners in their report on the Bill which eventually be- 
came the Indian Succession Act, say, “ Here, as elsewhere, we have departed 
from the English law, where its provisions appeared to us to be objectionable 
in themselves, or especially inapplicable to India. Above all things, we have 
aimed at giving effect to the plain meaning of the words of the testator, without 
endeavoui-ing to do, or say for him, that which he has not done, or said, for him- 
self. W e have accordingly discarded the rules by which the English Com-ts 
are compelled to presume, in the absence of any intimation to the contrary. 


‘ Ibid., B. 299 ; Act V of 1881, s. 119 ; see Storer v. Prestmje, 3 Madd,, 167 ; Houghton v. 
Hoji.ghton, 1 Sim. and Stu., 390. 

* Ibid.j s. 300; Acfc Y of 1881, s. 121. 

® Ihid.j s. 303. Act V of 1881, s. 123. 

* Williams on Execntors, 1302. Fowler v. Fowler, 3 P. Wms,, 353. 

» Ibid., note {m) ; Crmwier's Case, 2 Salk., 508; Eastwood v. Vinke, 2 P. Wins., 614 ; Gee 
V. Liddell, 35 Beav., 621. 

« Ibid., 1303-3. As to the English law, a full account of it will be found in Williams on 
Executors, p. 1302, et seq., and in Theobald on Wills, p. 546. 
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that where a debtor bequeaths to his creditor a legacy equal to or exceeding 
the amount of his debt, the legacy is meant by the testator to be a satisfaction 
of the debt ; that where a parent, who is under a legal obligation to provide a 
portion for his child, fails to do so, and afterwards bequeaths a legacy to the 
child, the legacy is meant to be a satisfaction or fulfilment of the obligation. 
We have, in like manner, discarded the rule of English law, that where a father 
bequeaths a legacy to a child and afterwards advances a portion for that child, 
he thereby adeems the legac}'. We have endeavoured so to frame the law in 
this respect as to ])revent the occasion from ever arising, which in England 
requires a nice balancing of judgment, a large discretion, the prosecution of a 
difficult inquiry, and the admission of parol evidence of the intentions of the 
testator."* 

So far as bequests to creditors arc concerned the suggestions of the Com- 
missioners arc carried into effect by s. IG-t of the Indian Succession Act, which 
provides that where a debtor bequeaths a legacy to his creditor, and it does 
not appear from tlie will that the legacy is meant as a satisfaction of the debt, 
the creditor shall be entitled to the legacy as well as to the amount of the debt. 
In India, therefore, a creditor to whom a legacy is given is primd facie entitled 
to the legacy as well as the amount of the debt. 

In England, where portions are payable under a settlement, or otherwise, by 
a parent or other person in /ocojDa>v»//A' there is a presumption, in the absence 
of anything to the contrary in the will, that a legacy is intended to be in satis- 
faction of, and not in addition, to, the portion.* The Indian Succession Act, 
liOAVOVcr, has discarded the pre.sumption in favour of satisfaction and provided 
that the portioncr shall primd facie be entitled to both the portion and tho 
legacy. Section 165 of that Act provides that where a parent, who is under obliga- 
tion by contract to provide a portion for a child, fails to do so, and aftemvards 
bequeaths a legacy to the child and docs not intimate by his >^11 that the legacy 
is meant as a satisfaction of the portion, the child shall bo entitled to receivo 
tho legacy as well as the portion. Thus, if A, by articles entered into in con- 
templation of his marriage with B, covenanted that he would pay to each of 
the daughters of the intended marriage a portion of 20,000 rupees on her 
marriage, and subsequently, this covenant having been broken, A bequeaths 
20 000 rupees to each of the married daughtei's of himself and B, the legatees 

are entitled to the benefit of his bequest in addition to their portions. 

% 

Again, while in England, where a parent gives a legacy to a child and after- 
wards, on tho marriage of tho child, or on any other occasion, makes a pi'ovisiou 
for it, that provision will bo presumed to be, if equal or gi'oater, a completo 

’ (*/ >hily Ul. ISlvl, p. .“it. 

V, - Vein.. 255 : v. h. K . 1 Kq.. 3S3. 
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satisfaction, if less, a satisfaction p-o tanto^ of the legacy,^ under the Indian 
Succession Act no bequest is either wholly or partially adeemed or satisfied 
by any subsequent provision made by settlement, or otherwise, upon the legatee. 
The reasons for the departure from the English law have already been referred 
to in the extract which I have quoted from the report of the Law Com- 
missioners.* 

A testator is not entitled to dispose by his \vill of property which does not 
belong to him. But, by virtue of what is known as the doctrine of election, he 
may in effect dispose by his will of the property of others. 

The doctrine of election applies only to cases when a testator by his will 
professes to dispose of something which belongs to another, and which he has 
therefore no right to dispose of, and also gives some benefit to the person to 
whom the thing belongs. The person to whom the benefit is given has to elect 
whether he will confirm the disposition or dissent from it, but if he elect to 
dissent from it, he must give up any benefit provided for him by the mll.^ 
The doctrine has been thus stated and explained ; He who accepts a benefit 
under a deed or will must adopt the whole contents of the instrument, con- 
forming to all its provisions and renouncing every right inconsistent with 
it. If, therefore, a testator has affected to dispose of property which is not 
his own, and has given a benefit to the person to whom that property belongs, 
the devisee or legatee accepting the benefit so given to him must make good 
the testator’s attempted disposition ; but if, on the contrary, he choose to 
enforce his proprietary rights against the testator’s disposition, equity will 
sequester the property given to him for the pui’pose of making satisfaction out 
of it to the person whom he has disappointed by the assei'tion of those rights.'^ 
In other words, a person cannot take under and against the same instrument.® 
The doctrine, it may be observed, is not confined to wills, but embraces settle- 
ments and other dispositions.® 

If a testator having a partial interest in a property disposes of the whole to 
the o'wner of the part, the doctrine of election applies, and the legatee must elect."^ 

‘ See In re Polloclc, L. K., 28 Ch. D., 552. 

• Snpra, p. 302. As to the English law relating to bequests to portioners, see Wms., pp, 
1306 and 1326, et seq. 

• Indian Succession Act, s. 167. This section applies to Hindus etc. 

• i Jarm., 443 j Williams on Executors, 1447 j see Rogers v. Jones, 3 Ch. D., 688. 

• See Dillon v. Farlcer, 1 Swan., 359, and notes at pp. 381 and 394 of that report j Miller 
v. Thurgood, 33 Beav., 496 ; Box v. Barrett, L. R., 3 Eq., 244. 

• Green v. G^-een, 2 Mer., 86 j Bacon v. Coshy, 4 DeG. and Sm., 261. Intestate and Testa- 
mentary Succession in India, p. 197. 

’ Miller v. Thurgood, 33 Beav., 496 ; see TFiIfctnsou v. Dent, L. R., 6 Ch., 339. 
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Tlicre is no distinction for the purposes of election between personal estate 
and real estate, between specific and residuary legatees, or between legatees 
and the next-of-kin of an intestate.^ The doctrine of election applies to interests 
immediate, remote, contingent, ^ or of value or not of value but it is only appli- 
cable as between a gift under a will and a claim dehors the will and adverse to it, 
not as between one clause in a will and another clause in the same will.^ Thus, 
there is no election, where under the same will a legatee takes several legacies, 
some of which are onerous,^ unless, it scorns, there appear a contrary intention 
on the face of the will.^ In Cooper v. Gooper^'^ a lady having a power of appoint- 
ment over a fund, did in her lifetime appoint the fund among her three sons 
equally. By her will she devised the fund to her eldest son, and, one of her 
sons having died intestate, gave benefits out of her own property to the other 
surviving sou and the children of the deceased sou. It was held, that the younger 
surviving son and the children of the deceased brother were put to their election.^ 
The projier course for ascertaining the value of such an interest it was held, 
was to apportion all the debts and all the administration expenses of the 
intestate over the Avhole of the assets of the intestate rateably, and in that 
way to find what proportion of the debts and expenses the particulai' pro- 
perty ought to bear.^ 

It is immaterial both under the English law and the Indian Succession 

Act, whether the testator or donor docs, or does not know that he has no right 

to dispose of the property in respect of which the election takes place. 

In England, a question has been much discussed whether the principle 
governing cases of election under a will is forfeiture or compensation, or, to speak 
more explicitly, whether a person claiming against a will is bound to relinquish 
the benefit thereby given to him in /o/o, or only to the extent of indemnifying 
the persons disappointed by his election, and it now seems to be settled that the 
principle in England is compensation and not forfeiture. Thus, where a por- 

' Per James, L. J., Coo;)r>* v. Cooper^ L. 11 , 0 Oh., 10, 

* See Indian Succession Act, r. 1(50, illuRtrations (t) and (c). 

* Per Lord LorCfiinoROUGii, )Vilsoii v. Toimshoul, 2 Ves., G03 ; see also }yehb y. E. o/, 
Shdftesbiirij^ 7 Vea., ‘180. 

* Wollastofi V. L. R , 8 Eq., 1(55. 

* /Indrcic v. Trinitp IlaV, 0 Vos.. 525, 523 ; ir/OTCa v. RudaUy 1 J. and 11., 1. 

* Talbot V. Earl of /ffo/nnr, 2 M. and K., 254. 

’ L. R., G Ch.. 15 ; L. U., 7 U. L., 53. 

* Intestate and Testamentary Snccession in India, p. 107. 

® Per Loud Cairns in Cooper v. Cooper, L R., 7 11. L , 08, on appeal. 

Indian Snccession Act, s. IGO, which a])pUes to Hindus etc , Khi^itlerY. Webster^ 2 Yea, 
371 ; Wvlbn V. irt'/6t/, 2 V. and B., 109. Intestate and Testamentary Snccession in India, p. 197, 

“ See I Jarm., 415, 446, and the cases thei'O cited; see also Roj/ers v. Jones, L. R , 3 Ch. 
D., G88 ; Pii'kersijill v. Hoiiger, L. R., 5 Ch. 1)., 163. 
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son purports under a power of appointment to give property, the subject 
of the power, to persons who are not the objects of the power, and if to the 
person, who would be defeated by that gift, free disposable property belonging 
to the testator is given by the same instrument, a case of election is raised. ’■ 
Under the Indian Succession Act, however, the legatee, who is put to his 
election and elects against the will, forfeits all benefit under the will. 

The intention of the testator to dispose of the property which is not his owu 

should be clear : it must appear by demonstration plain by necessary implica- 

tion,2 and must in all cases appear by the will itself,^ parol evidence being 
inadmissible for the purpose of showing it> ° 

A release of a debt due from a thii-d person to a legatee udll put the latter 
to his election if a debt of his be released by the testator.^ A devise or bequest, 
however, upon condition that the devisee or legatee parts ivith his own pro- 
perty, does not put the legatee to election.^ No case for election arises where 
the property in question is not acquired until after the death of the testator ;7 

nor is there any election between what a man takes under a mil and what he 
takes under a derivative title.^ 

Parol evidence, as I have just said, is not admissible for the purpose of 
raising a case of election. Thus, parol evidence will not be received to show 
that the testator had supposed himself the absolute owner of, and intended 
to include in the residuary bequest, certain property in which he had only a 
life-interest, for the purpose of raising a case of election against a legatee under 
the will, who also took an interest in such property under settlement.® 

To raise an inference of election, it is not sufficient that the person knew of 
the instrument giving it. He must know also of his right to elect, w Moreover, 
a person is never bound to elect until the circumstances and value of the the 
properties between which he has to elect are known to him.i^ An election under 
a misconception of the extent of claims on the fund elected is not conclusive.i^ 


* Whistler v. Webster, 2 Ves., 367 ; see In re BrookshanTc, L. R., 34 Ch. D., 160. 

RancUffe v. Farlcyns, 6 Dow., 149, per Lord Eldon ; \YilHains on Exectitors, 1447-8 j 1 

Jarm., 452'3. ’ 


® Per Lord Langdale, M. R., in Clementson v. Gandy, 1 Keen, 309. 

* Stratton y. Bert, 1 Tes., 285. 

* Synge v. Synge, L. R., 15 Eq., 389, on appeal L. R., 9 Clian., 128. 

® Middleton v, Windross, L. R., 16 Eq., 212. 

’ Grissel v. Swinkoe, L. E., 7 Eq., 291 ; Howells v. Jenleins, 2 J. and H., 705. 

® Cavan [Lady] v. Fulteneg, 2 Ves., 544 ; 3 Yes., 334. 

» Clementson y. Gandy, 1 Keen, 309 ; see 1 Jarm., 452, and Stratton v. Bert, 1 Yea., 285. 
Morgan v. Edwards, 1 Bli., N. S., 401. 


Dillon Y. Parker, 1 Sw. 382 (?t); Newman v. Newman,! Bro. C. 
Wake, 1 Yes., 335 ; Whistler v. Webster, 2 Yes., 371 ; Render v. Rose, 3 P. W 
Kidney v. Coussinaker, 12 Yes., 136, 


C., 186 ; 
, 123 (nj. 


Wake V. 


H M 
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In order to ascertain the value of tlic funds, a legatee is entitled to have all 
necessary accounts taken.* In England, where there is full knowledge on the 
part of the legatee, election will be presumed from acquiescence.® The 
Indian Succession Act expressly declares that acceptance of a benefit given by 
the will constitutes an election by the legatee to take under the will, if he has 
knowledge of his right to elect, and of those circumstances which would influence 
the judgment of a reasonable man in making an election, or if he waives 
inquiry into the circumstances and that such knowledge or waiver of inquiry 
shall, in the absence of evidence to the contrary, be presumed if the legatee has 

years the benefits provided for him by the will without doing 
any act to express dissent.*^ The presumption may of course be rebutted. 
When it arises, it would seem to be binding upon those claiming under the 
person electing.^ It is to be observed that the period of two years limited by 
the Indian Succession Act, is a period of actual enjoyment of the benefits 
provided by the will. In England, in the case of Sopwifh v. Maughan,^ where 
the legatee had been in receipt of a provision under the will for sixteen yeai-s, 
being ignorant of his right to elect, it was held, that he was not estopped. 
Unless “the circumstances which would influence the judgment of a rea- 
sonable man in making an election ” are known to the person making the 
election, it will not be binding, 13ut if the legatee does any act which rondel’s 
it impossible to replace tlie persons interested in the subject matter of a bequest 
in the same condition, as if the act had not been done, knowledge of the right to 
elect and of the circumstances or waiver of inquiry into the circumstances will 
be inferred.? Thus, if A bequeaths to B an estate to which C is entitled, 
and to C a coal-mine which C takes ])ossession of and exhausts, C will be taken 
to have confirmed the bequest to B. Accordingly, in considering Avhother there 
has been an election, the questions arc, whether the parties acting or acquiescing, 
were aware of their rights; whether they intended election and whether tlm 
indi\idual alfected by the claim can be restored to the same situation as if the 

acts had not been done.^ 


• Buftrich V. BroiuVinrst, 3 liro. C. C., 88 ; 1 Vos., I7l ; Puseg v. DostouiTnV, 3 P. Wms., 

315. See noto to Dillon V. Parker, 1 Swan., 318. AVillmms on Executors, 1155. lutostato 
and Toatiimontary Succession in India, p 11)8. 

■ H'aW/n'a.doa v. Wi.jinton, 20 Beav., 87 ; seo AuJesoifo v. BcunH, 2 Dick., 103; Dcimr v. 
Maitland, L. U., 2 Va[ , 831. 

® Indian Succession Act, s. 173. which applies to llindus etc. 

^ Ibid, s. 17-1, wliieli also applies to Hindus etc. 

• Dewar v. L. 11., 2 Eq., 83-1 ; iV.imdd.i Dasi v. Lxdhi A'.init'a Mitter, I. L. R., 12 

Cal, 60. 

« 30 Bonv., 235. 

Indian Succession Act, s. 175, which ajiplios to Hindus etc. 

• lYilliumsou Executors, p. 1155. 
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Election is a question of intention and may be implied from circumstances.^ 
Where the person who has to elect between two estates is in possession of both, 
no presumption of election can be drawn from the fact that he continues 
in possession.* In cases where the person bound to elect has died soon after the 
death of the testator, the Court, in the absence of evidence, in deciding* whether 
there has or has not been an election, will be influenced by the consideration 
whether it was for the benefit of the person entitled to elect or disclaim.^ 
If there are several next-of-kin, each of them may have a separate right of 
election ; but neither the election of the majority, nor that of the administrator, 
will bind the others.* Where, however the presumption of election is raised, 
it is binding upon those who claim under the person electing.® 

The doctrine of election is not applicable when the bequest is invalid on 
account of incapacity to bequeath by reason of infancy or covertui'e.^ Thus, if 
a person of the age of 18 years domiciled in British India (and therefore com- 
petent to make a will,) but owning real property in England, to which A is his 
heir at law, bequeaths a legacy to A and subject thereto devises and bequeaths 
to B “ all his property whatsoever and wheresoever ” and dies under 21, the real 
property in England, which is governed by the lex rei sitae, by which the testator 
was an infant, mil not pass by the will, but will pass to A, as heir at law, and he 
may claim the legacy mthout giving up the real property in England.'^ 

It has been observed that the rule as to election is applicable whether the 
testator did, or did not, believe the property which he professes to dispose of 
by his will to be his own. The only question is, whether the testator meant 
the property to go in the manner indicated by him.* “ The Court will not 
speculate on what he would have done, if he had known one thing or another.^ 

A bequest for a man’s benefit, as for the payment of his debts, is, for the pur- 
pose of election, the same thing as a bequest made to himself, but a person 

* Edwards v. Morgan, 1 Bli. N. S., 401 ; Spread v. Morgan, 11 H. of L., 588. As to what 
acta of acceptance or acquiescence constitute an implied election, see Rumbold v, Ritmbold, 

3 Ves., 05 ; Sim 2 )son v. Vickers, 14 Ves., 341. 

" Padhury v. Clark, 2 Mac. and G., 298 ; Spread v. Moryan, 11 H. L. C., 588. 

•• See Harris v. Watkins, 2 K. and J., 473. 

* Fytche T. Fi/tche, L. R., 7 Eq., 494. Intestate and Testementary Siicoession in India 
p. 199. 

* Dewar y. Maitland, L. K., 2 Eq., 834; Pramada Sasi v. Lukki Narain Mitter, I. L. R. 12 
Cal., 60. 

* Heoade v. Greenbank, 3 Atk., 695. See Blaiklock v. Grindle, L. R., 7 Eq., 215; Williams 
on Executors, 1449. See Cooper v. Cooper, L. R., 7 H. L., 53, per Lord Cairns. 

’ Indian Succession Act, s. 169, illustration (d). 

* Thelhtsson v. Woodford, 13 Yes., 221. 

* Whistler v. Webster, 2 Ves., 370, per Lord Alvanley j In re Brookshank h R. 34 
Ch. D., 160. 

Indian Succession Act, s. 170, which applies to IXindus etc. 
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onN'EK.w,, srEOinc a\d pemonstkativf; legacies. 


(aknig no ben.hl .hroctly nnder the will, hut cleriving- „ benefit indirectly is 
not put to his (deetion.l In tV, ■/.«■/ v. ,Vu-i»/«>e,2 the testator, who was entitled 
under a settlement, subject to a life-interest, to a moiety of a fund, by will after 

reciting (erroneously) that he was under the settlement, “ subject to the trusts 

therein contained,” entitled to the whole, purported to bequeath the whole 

and gave one moiety to the husband of the lady who was really entitled 

under the settlement to a moiety of the fnnd,-it was held that the husband 

who had become his wife's administrator, was not bound to elect between 
the legacy and liis wife’s moicty.3 

The doctrine of election does not preclude a party claiming by the will 

from enjoying a derivative interest to wliieh he is entitled at law under a le-al 

estate taken in opposition to the will. Thus, in England, a man may be tenLt 

by courtesy of an estatc-tail held by his wife in opposition to a will under 
■\\iiicli lie accepts a legacy.'*' 

A per,soii who iu his individual capacity takes a benefit under the will 
may in another character elect to take in opposition to the will.t The following 
1 ustration will explain this proposition :-Tho estate of Sultanpiu- is settled 

'ir , Z n!."' Sultanpur to 

D, and 2,000 rupees to B and 1,000 rupees to C, who is B's only child. B 

c les inte.^ate shortly after the testator, without having made an election. 0 

takes out administration to B, and as administrator elects to keep the estate 

o bultaupm III opposition to the will, and to relinquish the legacy of 2 000 

rupees C may do this, and yet claim his legacy of 1,000 rupees under the will « 

Micro a particular gift is expressed in the will to be in lieu of something 

c onging to the legatee, which is also in terms disposed of by the will if the 

egatee claims that thing, ho must relinquish the particular gift, but he is not 

bound to relinquish any other benefit given to him by the will 7 Thus if A 

under u hose marriage-settlement his wife is entitled, if she simvive-Miim to 

he enjoyment of the estate of Sultanpur during her life, by his will bequeaths 

to Ins wite an annuity of 200/. during her life, in lieu of her interests in the 

estate ot Sultanpur, which estate ho bequeaths to his son, and he also gives his 

wile a legacy of 1,000/., and the widow eleets to take what she is entitled to under 

he settlement, she is bound to relinquish the anmuty, but not the legacy of 


‘ Ibul., s. 171, wl.ioh applies to Hiudns etc. 
li., 7 Kq., 21)1. 

” Soo Cc„j,er V. Cooper, 1. R., G Cli. D., 21 j L. R., 7 H. L., 53. 

IVilliums on Executors, M- 18 - 9 . 

* Iiulian Sacccssioii -Vet « i i •• 

* Ibid ' ' * “ etc. 


dbid., 172, Exception, 
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If the legatee does not, within one year after the death of the testatoi*, 
signify to the testator’s representatives his intention to confirm or to dissent 
from the will, the representatives may, upon the expiration of that period, 
require him to make his election ; and if he does not comply with such requisi- 
tion within a reasonable time after he has received it, he will be deemed to have 
elected to confirm the will.^ In case of disability, however, the election will 
be postponed until the disability ceases, or until the election can be made by 
some competent authority.* 

In England, the usual practice, in case of infants who are incapable of 
electing, is to direct an enquiry whether it is to the advantage of the infant to 
elect or disclaim,^ and section 177 of the Indian Succession Act seems to con- 
template a like course being followed in India. 

Before leaving the subject of bequests and their incidents, I must refer 
shortly to gifts made in contemplation of death, or, to adopt the term used in 

the Civil law, donationes mortis causdy as such gifts are, in some respects, analogous 
to legacies. 

A gift is said to be made in contemplation of death where a person who is 

ill and expects to die shortly of his illness delivers to another the possession 

of any moveable property to keep as a gift, in case he (the donor) should die 
of that illness. 

Like legacies, gifts in contemplation of death are dependent upon the 
death of the donor and subject to his debts.^ On the one hand, gifts may be 
resumed, and on the other, legacies may be revoked in the lifetime of the testator. 
A gift in contemplation of death, however, cannot be made in respect of immove- 
able property, but it may be made in respect of any moveable property which 
may be disposed of by will & Being dependent upon death of the donor, it will 
not take effect if the donor recovex's_from the illness during which it was made, 
or if the donor survives the donee. 

The provisions of the Indian Succession Act as to donationes 'mortis causd 
follow the decided cases in England. They have not been made applicable to 
Hindus by the Hindu Wills Act. 

Bonds, bills, policies of assurance, ^ and cheques, 8 have all been held to be 

* Indian Succession Act, s. 176, which applies to Hindus etc. 

® Ihid.f 8. 177, which also applies to Hindus etc. 

® See Brown v. Broion, L. R., 2 Eq., 481-486. 

® Indian Succession Act, e. 178, This section does not apply to Hindus. 

* Tate V. Leithead, Kay, 658. 

® See illustrations to s. 178 of the Indian Succession Act. 

^ Shanley v. Harvey, 2 Ed., 126 ; Du£ield v. EhveSj 1 Eli., N. S., 497 ; Veal v. Veal, 27 
Beav., 303 j Witt v. Amiss, 1 B. and S-, 109 ; Thomson v. Hefferman, 4 Dr. and W., 285. 

* Eewett y. Kaye, L, R., 6 Bq., 198 j see Beak v. Beak, L. R., 13 Eq., 489. 
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subjects of valid gifts in contemplutiuii of death. A cheque, however, drawu 
by the donor himself must be paid before the donor’s death.^ Stock, which 
does not pass by delivery, cannot, in England, be subject of a donatio mortis 
caiisd. Although under s. 178 of the Indian Succession Act any moveable pro- 
perty which may be disposed of by will may be disposed of by a gift in 
contemplation of death, it seems from illustration (c) that under that Act delivery 
is necessary to complete the donee’s title.* Constructive delivery both in Eng- 
land^ and under the Indian Succession Act,^ Avill be sufficient, but it must be 
absolute.^ 

The bui-den of proof is on the donee to show that a gift was made in con- 
templation of death. 

A gift in contemplation of death cannot be revoked by will,? though it may 
be satisfied b^ a legacy.® A donatio mortis cansa does not require probate nor 
docs it icquirc the assent of the executor of the deceased.^ 


* Eewett V. Kaye, L. E., 6 Eq., 198. 

“ See ir-ard v. Turner, 2 Vos. Son., 431. 
“ Farquhursnn v. Cai'c, 2 Coll., 35G. 

* Section 178, illastration (6). 

* Reddd v. Dobrec, 10 Sim., 211. 

® Cosnahaii v. Grice, 15 Moo. P. C., 215. 
’’ Jones V. iSefby, Pr. Cli., 300. 

® Ibid. 

" Williams ou E.Nocutors, p. 787. 




LECTURE X. 

OF THE GRAJSTT AND REVOCATION OF PROBATE AND THE 

PRACTICE RELATING THERETO. 

Course of Legislation in India in regard to Probate— Character and property of Executors— 
Probate in case of wills under Hindu Law— Probate, Dednition of— Appointment of Exe- 
cutors either express or implied— Who may be executors— Administration for use and bene- 
fit of lunatic executor — Grant of probate to several executors — Administration with copy 
annexed of authenticated copy of will proved abroad— Probate of codicil discovered after 
probate of will — Accrual of representation to surviving executor -Right of executor how 
established— Effect of Probate— Title of executor of will under Hindu Law— Extent and 
application of Probate and Administration Act— Grant of Administration, where executor 
has not renounced — Procedure where executor renounces or fails to accept— Grant of 
administration to Universal or Residuary legatee— Limited grant of Probate— Grants limit- 
ed in duration— Probate of lost wills— Prebate where will is outside jurisdiction— Grants 
for use and benefit of others having right — Administration -pendente Zife— Grants for special 
purposes— Grants with exception — Grants of the Rest— Grants of effects not adminis- 
tered — Alteration in grants — Revocation of grants for jnst cause — Who may apply for 
revocation of Probate— Practice in granting and revoking Probate— Jurisdiction in matters 
of Probate— Petition for Probate— Conclusiveuess of Probate— Publication of citations— 
Who may oppose probate — Administration Bonds— Procedure in contentious cases— Costs. 

In dealing -with grants of probate and letters of administration and with 
the powers, duties and liabilities of executors and administrators in India, it is 
necessary to bear in mind the course of legislation upon these subjects. The 
Indian Succession Act originally did not apply to Hindus, Mahomedans or Bud- 
dhists, nor to persons exempted under s. 332 of the Act. The Hindu Wills Act, 
1870, which was limited to the Presidency to^vns and Lower Bengal, made the 
provisions of the Indian Succession Act, as to grants of probate and letters of 
administration (except s. 190),* and the practice relating thereto, and as to the 
powers, duties and liabilities of executors and administrators, applicable, so far 
as relates to grants of probate and letters of administration with the will an- 
nexed, and to executors and administators with the ■will annexed, to the wills of 
Hindus, Jainas, Sikhs and Buddhists, made on, or after, the 1st September, 1870. 
By the Probate and Administration Act, 1881, which subject to the pi-ovisio 
in section 2, applies to the whole of British India, the provisions of the Indian 
Succession Act, to which I have just referred as having been made applicable 

^ That section enacted that “ no right to any part of the property to a person who has 
died intestate can be established in a Court of Justice, unless letters of administration have 
first been granted by a Court of Competent Jurisdiction.” See Act VII of 1889, ss. 1, 21. 
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under the Hindu Wills Act. v'ere. with the exception of s. 187, > repealed and 
rc-ennctcd (forming- chapters II to XIII, inclusive, of the Probate and Ad- 
ministration Act) with a somewhat wider application. They were made to 
apply to the case of every Hindu, Muhammadan, Buddhist and person ex- 
empted under s. 332 of the Indian Succession Act dying before, on, or 
after, the 1st of April, 1881, with the proviso, that, except in cases to which 
the Hindu Wills Act applies, no Court in any local area beyond the limits 
of the towns of Calcutta, Madras, and Bombay and the territories for the 
time being administered by the Chief Commissioner of Lower* Burmah, 
and no High Court in exercise of the concurrent jurisdiction over sxich local 
area conferred by that Act (the Probate and Administration Act) should 
receive applications for probate oi letters of administration, until the Local 
Government had, with the previous sanction of the Governor-General in 
Council, by a uotitication in the official Gazette, authorized it to do so. The 
only section of the Indian Succession Act dealing with probate and administi'a- 

tion which is now embodied in the Hindu Wills Act, is s. 187. It is not incor- 
porated in the Probate and Administration Act.s 

A number of modifications in the sections of the Indian Succession Act and 
in the Probate and Administration Act have been made by Act YI of 1889. 
These will be noticed as the sections arc referred to hereafter. 

In the case of In the goods of Behce Muttra,^ it was established that the 
late Sujiremc Court had general ecclesiastical jurisdiction within the limits of 
Calcutta and by virtue of such jurisdiction could grant probate of the wills 
of Hindus, who died leaving property in Calcutta. It had long been the practice 
of the Mayors Court and of tiio Supreme Court to grant probate and adminis- 
tration in the goods of Hindus and ^luhomedans, but when 21 Geo. Ill, c. 70 
arrived in India, some time about July, 1782, the Supreme Court was of opinion 
that that Statute had altered the jurisdiction of the Court and it resolved not 
to grant probate or administration in ease of either Hindus or Idahomedans,^ 
and, until 181(1, none were granted. Fi'om the report in the ease of Behee Muttra, 
it aitpeans that the Court, before deciding, caused the records to be seandied in 
order to ascertain what had been the practice in Calcutta. Fivm the retiums 

' S. 187 provklcs that “no right as oxecutor or logatoo can bo cstablishod in any Court 
of Justice, unless n Court of competent jurisdiction within the pnwineo shall have granted 
probate of the will under which tlie right is claimed, or shall have granted letters of ndminis- 
trntion under Uie s. 180 of the Aet.“ Section 180 is no longer incorpomtod iu the Uiudu 
Wills Act, but it now forms g. 5 of the Trobato and Administration Act. 

“ Seo Act XX of 18t)il, ss. 2, 4. 

■ Soo iloo.a V. Slunkh 1. I„ R., 8 R„,n., 241 ; SPO Krishm Kinhiv So, v. J?ai 

Mohm\ Ro„, \. b. U., 14 Cal.. il7. 

♦ Morion’s Keports by Montrion.p. 101. ,lecided 1832. 

‘ SCO h, Iho ,,n,nh ofHo.lJoo Mostophn, (.Icciad 171U), Morton's Ro,H.rts by Montriou, ISO. 
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made from the office of the Registrar, it was found that from January, 1775. 
(when the Supreme Court, though established in 1874, first sat for the purpose 
of transacting business) to July, 1782 (the latter month not being included) 
upwards of 200 probates and administrations of the Avill and effects of Hindus 
and Mahomedans were granted. Then, as to the effects of Mahomedans, there 
was an entii’e cessation until 1804, while, as to the effects of Hindus, there was 
an entire cessation until 1816. Between 1804 and 1814 six pi-obates or ad- 
ministrations of the wills and effects of Mahomedans was granted, but from 
1814 to 1816 there were none. Between 1816 and the year 1832 the number of 
probates and administrations granted to Hindus and Mahomedans amounted 
to 230. It was also found on inquiry that in Madras, while it had always been 
considered doubtful -whether the Chai-ter of that Presidency intended that pro- 
bates and letters of administration should be granted to natives, the Court had 
been in the habit of granting them, but that the practice ceased on the establish- 
ment of the Madras Supreme Court in 1801, and was not revived till 1812.^ 

In England, before 20 and 21 Viet., c. 77, s. 3, the power of granting admin- 
istration to the personal estate of a deceased person was, by the Ecclesiastical 
Courts, vested in the Ordinar 3 % the Judge of the Ecclesiastical Court, to whose 
jiu'isdiction the administration upon intestacy and the probate of wills belonged.^ 
And, it seems that letters of administration granted by the late Supreme 
Coui4 in Hindus conveyed no more estate than w'hat by the Ecclesiastical law of 
England vested in the Ordinary or the administrator, — that is to say, personal 
estate only.^ 

Under s. 179 of the Indian Succession Act, which, as I have said, was em- 
bodied in the Wills Act in its original form, the executor or administi’ator, as 
the case may be, of a deceased person, is his legal representative for all purposes 
and all the property of the deceased person vests in him as such.* That section 
is no longer embodied in the Wills Act, but it now forms s. 4 of the Probate and 
Administration Act, a proviso being, however, added, that nothing in that Act 
shall vest in an executor or administrator any property of a deceased person 
which would otherwise have passed by survivorship to some other person.^ 
This proviso saves the rights of the members of a joint Hindu family, for 
in such a family there is no such thing as succession properly so called. The 
whole body of such a family, consisting of males and females, constitutes a sort 

‘ See Chellummal v. Gorrow, 2 Strange’s Notes of Cases, 1 ; In the matter of the will of 
Taraly Ihid, 156. 

* 31 Ed. Ill, c. 11 ; see 2 Stephen’s Black. Com., 12, 8th Edii. By 20 and 21 Viet., c. 77 
the jurisdiction of the Ordinary was transferred to the Probate Court. 

® See Kadumhinee Dossee v. Kot/lash Kaminee Dossee, I. L. R., 2 Cal., 431, p. 443. 

^ Indian Succession Act, a. 179 ; Act V of 1881, s. 4. 

* Act V of 1881, 8. 4. 
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of col'poration, some of the members of which are coparceners, that is, persons 
who, on partition, would he entitled to demand a sliare, while others are only 
entitled to maintenance Until they elect to claim a partition, the pro- 

perty continues to devolve upon the members of the family for the time being 

b\ survivorship, and not by succession.^ 

Prior to the Probate and Administration Act, in cases to which the Hindu 
Wdls Act and the Indian Succession Act did not apply, probate could only be 
granted under the Supreme Court and High Court Charters ;2 but the represen- 
tative .status conferred by such grant fell far short of that conferred by similar 
grants m the case of deceased European British subjects. In the case of wills of 
Hindus, probate conferred no rio-l.t of property analosrous to the estate or interest 
conferred upon an English executor. In the case of Jaykali v. Siluath,^ PHK-Ui, 
J., .n 18(36, before the Hindu Wills Act, thus expressed himself: " I suppose it 
IS now clear that probate does not confer upon the executor of a Hindu will 
any personal rights of property analogous iu any way to an Euglish estate or 
interest. The will gives him just such powers of dealing with the property 
comprehended m it as its words express and no more. Beyond the scope 
of the will, and so far as ho is not constructively restricted by its directions. 
It maybe that he has the powers which are implied in the bare authority of 
a manager during minority ; but these are all he can claim. At any rate 
this doctrine .seems to have been laid down with regard to immoveable pro’ 
perty 111 the case of Sreem,:t/y Dossee y. Tumchan, Comidoo,' by which I readily 
ndmit myself bound to he guided.” So. in the case of la, erode, „one,, IWe'c 
V. Boor,ja,n,,„e,j Dassee,^ M.mikhv. J., said, "There is no doubt tlmt the word 
• rest ' IS not an appropriate one to describe the position of a Hindu e.xo- 
cutorinawill .mule prior to the Hindu Wilhs Act. It has been frequently 
held, that the mere ai.poiutment of a person as executor to a Hindu docs 
not cau.se any property to yest in him at all, and that, if as e.yeoutor Im is 

entitled to hold the priqierty, he holds only ns raami»'er 

An executor is the person to whom the execution of the hist will of a 
deceased person is by the testator’s upimiiitmont confided and an administintor 

‘ Mayno's Himlii Law. § 21(;, ami see § 432. 

> See l„ the .jo.eU oj IMee Morum's Itepori by Montriou, p 10'.) 

“ 2 B. L. 11„ (0. C.), 1. • 1 ■ 

^ Bourko, Pt. VII, p. 18. 

• 1. L. U., 4 Cale., 455, (.8. C.), 3 C. b. K„ 315. 

« S,-eemult,j Doeeee y. T,„:,eh„n, Cooed, .o Cl Ih,y, Boarko. Pt. VU, -IS, Kher,eh;„o„ey 

'■ 3 0. L. 11.. 3151 Aleouan, 

y M„nche,-eln Lh„eh„. I. b. It., 1 Bom., 260 ; «ml Bopobhoi v. .Uanalrertui, 2 

Bom,, 388. As to tl.e lepresontation of benefiriarios in suits concerning pu.perty vested iu 

executors or aaministrntors, see s. 43? of the Code of Civil Proceduro, Act AIV of 1882 
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18 the person appointed hy competent authority to administer the estate of a 

deceased person where there is no executor.^ After his appointment the office 

and powers of an administrator are for the most pai*t the same as those of an 
executor .2 

In India, under the Indian Succession Act, it has been held that the exe- 
cutor of an executor is not derivative executor of the original testatoi*, even 
though such testator died before 1866, — that is, that property vested in a testa- 
tor as executor of another does not vest in his executor.^ It is only the actual 
property of the deceased that vests in an executor or administrator.'^ In Eng- 
land, on the other hand, the executor of an executor, who has proved the 
will, represents the first testator, and cannot prove his own testator’s -will 
and refuse to administer the estate of the first testator but the executor of an 
executor does not represent the original testator, unless the first executor has 
proved the will.^ The administrator of an executor does not represent the tes- 
tator, so that if an executor dies intestate without having administered the estate 
of his testator, an administrator de honls non of the testator must be appointed^ 
Probate, L e., a copy of a will certified under the seal of a Court of competent 
jurisdiction, with a grant of administration to the estate of the testator** can 
only be granted to an executor appointed by the will,^ but the appointment 
of the executor may be either express or by necessary implication.*^** As a 
general rule any person may be appointed executor. An infant, however young, 
may be appointed, but probate "will not be granted to him during his minority.^* 
If he is sole executor or sole residuary legatee, letters of administration 
with the will annexed may be granted to his legal guardian, or any other pei-son 
whom the Court may think fit, until he shall have completed the age of 18 years.*^ 

* Indian Succession Act, s. 3. 

* Touch., p. mi ; Blackborough v. Davis^ 1 P. Wms., 43. 

* DeSouza v. Secretart/ oj State, 12 B. L. R., 423. 

* Ibid. See Bekart/ tall Sandijal v. Juggomohiin Qossain, I. L. R., 4 Calc., 5 ; (S* C.)j 

2C. L. R., 422. ’ 

* Brooke v. Raymes, L, R., 6 Eq., 25 ; see Barr v. Carter, 2 Cox, 429 ; Twyford v. Trail 
7 Sim., 92. 

* Wankford v. Wankford, 1 Salk., 299. 

’ Williams on Executors, 258; see Savage Y.EUjthe, 2 Hagg. App., 150. See Intestate 
and Testamentary Succession in India, p. 207. 

* Indian Succession Act, s. 3; Act V of 1881, s. 3; see 2Imi Mohan Qkossal v. Pareshnatk 
Roy, 22 W. R., 174. 

® Indian Succession Act, s. 181 ; Act V of 1881, s. 6. 

Ibid, s. 182 ; Act V of 1881, s. 7 j Mun Mohan Ghossal v. Paret^hnafk Roy, 22 W. R 175 
per PONTIFEX, J. 

Indian Succession Act, s. 183, 215 ; Act V of 1881, s. 8, 31. 

** Indian Succession Act, s. 215 ; Act V of 1881, s. 81. 
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Tn England, where an infant is appointed sole executor, administration is 
granted under 38 Geo. Ill, c. 87, s. 6, to his giiardian or to such person 
the Probate Court may think proper, such administrator being called adminis- 
trator durante minore aefatcA 

A married woman may also be appointed executrix, but in cases to which the 
Indian Succes.sion Act applies, she must have the ])revious consent of her hus- 
band.^ Tn cases to which the Probate and Administration Act applies, no such 
restriction is placed upon married women,^ liecause. as the Select Committee, to 
whom the original bill was referred, say in their report, the imposition of such 
a condition nould be inconsistent with the {iroprietary status accorded to mar- 
ried women among a large pi'oportion of the iiersous for whom the Act is 
inteTuled, and would confer a powei- on the husband which would, in mauy 
cases, be likely to be aliased. Tn England, also, the consent of the husband was 
necessary to the aceeptance of a grant of probate by a married woman.* 

If there arc several exoentors. one of whom is of full ag(.\ no administration 
during minority should he gi-anted. as the executor, who is of full a^^e may 
pxrciitc tho will.'' I!ut if tliprc aru two or moi’c minors appointed exeeutors, 
and tIuMV is no executor who has attained mnjority, in that ease the Court will 
^n•ant administration limited, until one of them has attained the age of majority.* 
In England, a corporation also may he appointed exeeutor.’ But where a 
eorporation aggregate has been appointed exceutor of a will, the Court in 
England will grant letters of administration, with the will annexed, to a sxmdic 
duly appointed hy the eoriioratiou to take the grant ; tint no grant will he made 
before the symlie is before the Court." Where a testator in India nominated 
hia brothel' and " .Messrs, t'oekerell & Co.. East India Agents, London." and one 
A. R. to ho his exoeuloi-s, and before his death, tlie firm of Cockerell A Co., wliieh 
eonsisted of four members, had been dissolved —Sir Jkxxkr Fi st held, that 
t he appointment was not of the firm eollectively, hut of the persons compos- 
ing it individually, and that eaeli of the late members was entitled to he joined 
witli the other executors.'-' 

Alieius miiy be executors.*'^ A bunkrupt also mav be executor: but tlic 


’ Williania’ Personal Proportv, 342, 

* Indian Sncccssion Act, s. 183. 

” Act V of 1881, B. 8. 

Thnistont v. Cop/tui, 2 \V. H , 801. 

* Williams on K.tocutors, 480. 

Indian Succession Act, a. 216 ; Act V of 1851. s. 32. 

’ Sec 7n Ihr of William liaiiiie.<, a Cm t.. To.. Williams on Kxeeutors, S.-IS. 

* In the goodft of Darke, 1 Sw. and Tr., 5Ui. 

^ Williams on Kxocntors, 233, citing in the goods of Fenue, 6 Notes of Cases. u57. 
Ibid. 
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Court will in some cases appoint a receiver,^ unless the person appointed 
have been known b}^ the testator to have been a bankrupt.® Previous to the 
Indian Succession Act, bankruptcy seems to liave been considered by the 
Supreme Court a disqualitication.^ 

In India‘S as in England, lunatics, idiots and persons of unsound mind are 
of course, incapable of acting as executors or administrators, and probate cannot 
be granted to such persons, and if a person appointed executor or administrator 
becomes noM compos^ the Court may commit administration to another.^ In 
England, in the case of a sole executor becoming a lunatic, the Coux*t will 
generally make a limited grant to his committee for his use and benefit during 
bis lunacy,^ or administration with the will annexed may, -with the consent 
of his committee, be granted to the residuary legatee duidng the lunacy."^ 
So, under s. 217 of the Indian Succession Act, if a sole executor or a sole 
universal or residuary legatee is a lunatic, letters of administration -watli the will 
annexed may be granted to the person to whom his estate has been committed 
by competent authority' ; or, if there be no such pex’son, to such pei'son as the 
Coux-t may think fit to appoint, for the use and benefit of the lunatic, until he 
shall become of sound mind. Section 33 of the Probate and Administration Act 
is the same in^ terms, except that it includes the case of minority as well as 
lunacy. 

In the case of a British-born subject, who died leaving assets in Moulmeiu, 
but no assets in Calcutta, and a Avill dated 5tli August, 1865, before the Succes- 
sion Act came into force, the High Court in Bengal refused to grant probate, or 
letters of administration with the will annexed, to his executrix.^ 

In England, where a testator, by his will, directed the legatees to appoint 
two persons to execute his testamentary bequests, the Court granted probate 
to the nominees of the legatees.^ So also, where a testator authorized a person 
to nominate some one to see her will executed, and that person nominated 
himself, the Coui't granted him probate.^® Whether probate would be granted 
under the Indian Acts to an executor appointed in that manner has not yet 

* Langley v. Kajyk, 5 lladd., 46. 

* Qladdon v. Stoneman^ 1 Madd., 143 (note). 

® In the goods of Jackson^ Morton’s Rep., 28. 

* Indian Succession Act, s. 183 ; Act V of 1881, s. 8. 

* Evans v. Taylor, 2 Roberts, 128 ; Mills v. Wills, 1 Salk., 36. Williams on Execntors, 282 ; 
Indian Succession Act, s. 217 ; Probate and Administration Act, s. 33. 

* In the goods of Phillip, 2 Ad., 335 note (6). 

’ In the goods of Milnes, 3 Ad., 55. 

® Saunders v. Nga Shoay Geen, 8 W. R., 3. See Act XXV of 1836. 

* In the goods of Cringan, 1 Hagg., 548. 

In the goods of Ryder, 2 Sw. and Tr., 128. 
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been decided. In the case of Jackson v. Paulef,' it was objected, even in Eng- 
land, that probate could be decreed only to a person who was appointed 
nominee by the will ; but the Court said the case was not like one where 

a testator in his will reserved to himself a power to deal hereafter with his 
will by writings not duly c-veeiited.* 

It has been already observed that the ajipointment of an exeeutor need not 
be express, but may arise by necessary implication. Thus, if the testator directs 
that B .should bo hi.s executor, if A will not act. B will be executor by implica- 
tion.3 So, if A gives a legacy to B and .several legacies to other persons, among 
the rest to his ilaughter-iu-law, C, and adds, but should the within named C be 
not living, I do constitute and appoint B my whole and sole executrix.’' C will 
e ixtciitiix b> implication. Again, where A appoints several persons executors 
of Ins will and codicils, and his nephew residuary legatee, and in another codicil 
are the.se worils 1 appoint my nephew my residuary legatee to discharge all 
law 111 demands against my will and codicils, signed of different dates," the 
nephew is appointed an executor by iinplication.‘ ■ Necessary implication,' it was 
said, means, not natural necessity, but so strong a probabilit'y of intention that an 
intention contrary to that which is imputed to the te.stator cannot be .supposed.'' 

All executor by imiilication is iisiially called executor acconUnij to the tenor. 

In In the tjowh of IhyUs: where a testator by the Hi-st clause of hi.s will 
directed his debts and testamentary expenses to be paid, and then gave all his 
personal estate to certain persons in trust to convert into money and receive 
it 111 such a nianner as they should deem expedient, and to divide the pi-oceeds 
amongst his children, with the exception of some furniture, which he gave to 
one of his daughters, it was held, that the trustees were exeeiitors according to 
to the tenor. That case was followed by J.iCKSOx and Tottknh.vm, JJ., in the 
case of Monohnr Mookerjeef whore the son of the testator, though not expressly 
appointed an executor, was directed to receive and pay the testator's debts and 
get in and distribute his iiersonal estate. To constitute an executor according 
to the tenor, it seems there must be words importing a genci-al power to receive 
and pay what is due to the estate. A power merely to pay what is vested in a 
trustee as trustee to the particular person, for whose use he held it, is not 

2 Uob., 344. Intestate aiul Testameiitiirv Siieecssiou in Iiullii, p, 20y. 

Sco Williams on Kxocutorii, 251 (k). 

Intlinii Succession Act, s. 182. Act V of 1881, s. 7, ill.istmtion (,.) ; (;o.lol,.l,, ft, II, c. 5, 
S- fitecl III Williams on ExomUors, p. 21G. 

Ibul, illustmtums (5) and {rj ; v. Leslie, 3 niillim, 1U>. 

* Wilkinson T. Adam, 1 Yes. ami li., 405, per I.oru Ki.nox. 

* L. R,, 1 1>, and D., 21. 

’ I. L. R,, 5 Calc., 756 j (S. C.) 0 C. L. H., 228. 
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sufficient.! Thus, where the whole personal property was left to a trustee in 
trust for a specific purpose, and no executor was named in the will, it was held 
that the trustee was not entitled to probate as executor according to the tenor.3 
So, in the case of In the goods of Toomy,^ a direction to a person to pay debts and 
funeral expenses, not out of the general estate, but out of a particular fund, 
was held not to constitute him executor according* to the tenor.* In short, 
the general rule is that, unless the Court be able to gather from the words of 
the will that a person named trustee therein is required to pay the debts 
of the deceased and generally to administer his estate, it will not grant pro- 
bate to him as executor according to the tenor.^ Under words pointing at 
the office of an executor, or at the rights of exeecutors, persons may be held 
to be executors by implication, as where the testator says, “ I commit all my 
goods to the administration of A. or to the disposition of A B.7 In In 
the goods of Bradley,^ the testator by his will said “ I appoint R. H. P. and 
T. E. W.,*’ but did not state in what capacity he appointed them and he 
also bequeathed legacies to “ each of my executors ” and gave to his “ said 
executors ” the residue of his property with certain directions as to it, and 
the Court held that, by the words of the will, R. H, P. and T. E. W., were 
by implication appointed executors. 

Where a testator by his will appointed his wife, H, guardian of his infant 
children in order that of all his property she should carry on the manage- 
ment (until the youngest son should attain the age of 22 years), and in the 
testator’s name the management of his firm,”— H was held to be executrix by 
implication and entitled to probate.^ In In the goods of Eadhika Mohan Settf^ 
probate of the will of a Hindu was granted to his widow and heiress, who was 
also universal legatee under the will, as executor by necessary implication, there 
being no executor mentioned in the will.!! So in the case of Mun Mohun Ghossal 

V. Pareshnath Boyf^ a sole residuary devisee was held to be entitled to probate 
as executor by implication. 

In the Goods of Jones^ 2 Sw. and Tr,, 155, pe?' Sir C. Cresswell. 

^ Ibid, 

® 3 Sw. and Tr., 562. 

^ In the Goods of Davis, 3 Cart,, 748. 

* In the Goods of Punchard, L. H., 2 P. and D., 269. See In the Goods of Loivnj h R 
3 P. and D., 157. 

® Godolph., Pt. II, c. 5, s. 3. 

’ Pemberton v. Cony, Cro. EHz., 164 ; Williams on Executors, 243. 

® L. R., 1 P. D., 215. 

» Haynabai v, Bamanji Nasarvanji, 7 Bom. H. C. R., A. C. J., 64. 

7 B. L R., 563. 

Intestate and Testamentary Succession in India, p. 21X. 

22 W, R., 175. 
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So also, if the testator by his will declare that A B shall have his goods after 
his death, “ to pay his debts, and otherwise to dispose at his pleasure,” A B 
is his executor or if the testator direct certain persons to pay debts, funeral 
charges, and the expenses of proving tlie will, these persons are executors ac- 
cording to the tenor or if the testator, supposing his cliild, his brother, or his 
kinsman to be dead, say in his will — “ Forasmuch as my child, mv brothei- 
&c., is dead, I make A B executor ; in this case, if the person whom the testator 
thought dead be alive, he shall be the executor.*'* Where the testator named 
his wife executrix, and A B to assist her, A B was held to be executor by the 
tenor.* Tu Li the (/oodn of Brou'Uy^ the testator executed a will containing 
a clause to the effect, “ T appoint my sister, A B, executrix, only requesting 
that my nephews C D and E F will kindly act for and with her;” and it was 
held that the nephews were executors according to the tenor.^ 

The appointment of an executor may be either absolute or qualified. It 
may be limited in point of time, as to when the executor shall begin to exercise 
his office, — e. g., upon the death or marriage of his son; or as to when he shall 
cease to act, as during the minority of Ins son or widowhood of his wife; or 
it may be limited in point of place, as where tlie testator has property in 

different countries and appoints different executors in each country; or it may 

be limited as to tlie subject-matter.' Again, the appointment may be eou- 

ditional, o, j/., on condition that the person named sliall give security to pa\ 

the legacies and in general to perform the will, before lie acts as executor.^ 

Where several executors are appointed by the will, whether by express 

appointment or by implication, jirobate may be gnint ed to them all siniultaueously 

or at different times, ^ for the powers of all may in tlio absence of any direction 

to the contrary be exercised by any one of them who has proved the will.^'^ Thev 

ai e all considered in the right of an individual ]>eisoii and by eoiisequeiiee the 

acts of any one of them in respect of the administnitioii of the effects are deemed 
to be nets of all.^^ 


' Hetnfnj v. Ili-mfiy, 4 Mooiv's V. C.. 38. 

In the of /■>//, I Uagg,. SO ; siv In the I.. U., 3 \\ :„i,l IV, 

Godolph., Pt. II, v. 5, s. 3, cited in \\ illinnis on Kxeeuiors. «lt>. 

' Poivell V. Stratfont, eited in IMiillini.. US Williams on Kxeeuiors. 24S. 

‘ L. R., 2 P. Div.. lUV 

* Intoatiito and Testamentary Sueoession in India, pp. 211. 212 

’ Lt/nch V. Rc/Zcie. 3 Pliillim., 424. See In the of ir.dv/Mim, K. K., 2 P. and D., 395; 

V. BflrffetV Cro. Car., 293, and Williams on Kxeeutors, pp. 253 i-o-t>: see also s. 219 of 
the Tndinn Snceession .Vet. 

* Williams on Executoi-s. 25fi. 

* Indian Sueoossion Act, s. 184; Act V of ISS’, s. 9. 

Indian Succession Act, 27l ; Act V of ISM, s. 92. 

“ Williams on Exeentors. 950, 
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A tBstator may appoint several persons as executors in several degrees, as 
where he makes his mfe sole executrix, but if she will not, or cannot, be exe- 
cutrix, then he makes his son executor ; and if his son will not, or cannot, be exe- 
cutor, then he makes his brother, and so on.l Thus, in In the goods of Lane? 
the testator appointed his son sole executor ; but, in the event of his going 
abroad, or being and remaining abroad for upwards of two calendar months, he 
appointed B his executor. The son, after the death of the testator, went abroad 
without taking probate, and there remained. The Court granted probate to B, 
but reserved power to the son to prove the will.3 

If two or more papers are entitled to probate as containing the last will of 
the deceased, each person named executor in the several papers is entitled 
to probate, unless his appointment is in any way repealed by a paper executed 
subsequently to that in which he is named.* Although the Court is always 
reluctant to exclude from probate executors whose appointment is revoked only 
by inference,^ yet, where a testator by his will appointed W. L. and W. B. execu- 
tors, and in a codicil named his wife “sole executrix of this my will,” the 
Court held that the appointment of the Avidow was tantamount to a revocation 
of the appointment of the executors appointed by the ’will, as otherwise it was 
impossible to give effect to the word “ sole.”^ in In the goods of Leese? it was 
argued that the re-appointment in a subsequent -will of one of the executors 
named in a former will (which was not revoked) with a new co-executor 
amounted to a revocation of the appointment of the executors in the former will, 
but it wjis li6lcl tlidft tb6r6 was no such implied revocatioUi 

If after the grant of probate a codicil be discovered, a separate probate of 
that codicil may be granted to the executor, if it in no way repeals the appoint- 
ment of executors made by the will. If different executors are appointed by 
the codicil, the probate of the will must be revoked, and a new probate gi^anted 
of the will and the codicil together.^ 

* Williams on Executors, 249- 

* 33 L. J., P. and M., 185. 

See In the goods of Wibnot, 2 Bob., 579, and In the goods of Langford^ L. R., 1 P. and 
D., 458; In the goods of Foster, L. R., 2 P. and D., 304. See s. 219 et seq., of the Indian Suc- 
cession Act, and the corresponding sections of the Probate and Administration Act, as to ap- 
pointment of executors for a limited purpose. 

♦ See In the goods of Morgan, h. R., 1 P. and D., 323 ; In the goods of Donaldson, L. R., 3 

P. and D., 45 ; Lemage v. Ooodban, L. R., 1 P. and D., 57 j and In the goods af Fetchell, L B 
3 P. and D., 153. ' ' ” 

• Per Sir J. P. Wilde, In the goods of Loioe, 3 Sw. and Tr., 478. 

® Ibid. See also In the goods of Baily, L. R., 1 P. and D., 628. 

^ 31 L. P. and M., 169. 

® Indian Succession Act, s. 185. This section, which is also incorporated in the Probate 
and Administration Act, V of 1881, of which Act it is s. 10, is transcribed almost rerftatm 
0 0 
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Where one of several executors to whom probate has been granted dies, 
the entire representation of the testator accrues to the surviving executor or 
executors.^ Even, where probate has not been granted, the office becomes A^sted 
in the survivor or survivors.^ In the case, too, of the death of one or more of 
several administrators the office becomes vested in the surviving administrator 
or administrators. 

Section 187 of the Indian Succession Act provides that no right as exe- 
cutor or legatee can be established in any Court of Justice, unless a Court of 
competent jurisdiction within the pi’oviuce shall liaA'c granted probate of 
the will under which the right is claimed, or shall have granted letters of 
administration under s. 180 of the Indian Succession Act, i. e., in a case Avhere 
a will has been proved and deposited in a Court of competent jurisdiction 
situated beyond the limits of the Province, whether in British dominions or in 
foreign territoi*y and a properly authenticated copy of the will is produced.* 
Section 187 of the Indian Succession Act has not been incorporated in the 
Probate and Administration Act, but, as already stated, it has been retained in 
the Hindu Wills Act, and, by that Act, it still applies to Hindus, Jainas, Sikhs 
and Buddhists within the territorial limits to wliieh that latter Act applies. Ac- 
cordingly, it would seem, the section has no application in case of Hindus, 
Jainas, Sikhs and Buddhists outside the Pi-esidency towns and Lower Bengal. 
It follows, therefore, that in the territories outside the limits to Avhich the 
Hindu Wills Act is applicable there is no Iuav in force which obliges a person, 
to whom the Indian Succession Act does not apply, claiming under a null to 
obtain probate of the will, or otherwise to establish his right as executor or 
administrator or legatee, to obtain probate before he can sue in respect to any 
property which he claims under the Avill.^ In any suit or piH>ceeding instituted 
by him, it has been held, it is for the Court, in which the suit or pi-oceeding is 
jiending, to determine for the purpose of such suit or pi-oceeding Avhether 
the will is genuine and valid and confers on the plaintitf or applicant the right 
which ho claims.^ It follows, also, that an executor of a ^rahomedan will may 
establish his right under the will without taking out probate.'^ 

from Cooto’a Probate Practice, p. 63. Tlie cases there cited arc Lan(idon v. Rookc, I Notes of 
Cases, 251 ; and Rcafso?!, 0 Notes of Cases, 13. 

' Indian Suecession Act, s. ISO ; Act V of 1881, s. 11. 

* Indian Succession Act, s. 272 ; Act V of 1881, s. 03. 

“ Ihid. 

* Section ISO of tlie Indian Succession Act correspouds with s. 5 of Act V of 1881. 

* JilnujraiL'ia)i<} v. Bie/iari/d.’'' lliirj\rauda.<^ 1. L. K., 6 Horn., 73; Krishna Kini'ur Roy 
R(ii Mvhun Roy, I. L. Ih, I t Cnh, 37. Hut now sec Act Vll of 1880, ss. 1 (4), 4 and 21. 

** Ibid. 

’ 8/mife Ifon.srt V. Kssa, I. L. K., 8 Horn., 241 ; Now see Act VII of 1880, ss. 1 (4), 4 
and 21 as to the necessity, in certain cases, for the production of probiUe or letters of adminifl- 
Irntiou. 
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The word “province” used in section 187 of the Indian Succession Act, 
includes any division of British India having a Court of last resort. ^ There- 
fore, where a testator died in the Punjab and his executor, without having ob- 
tained probate, granted a power of attorney to administer to the estate to a person 
in Calcutta who applied for and obtained letters of administration with the 
will annexed from the Calcutta High Court, it was held, that, under this section, 
such letters had been wrongly granted. It was held, however, that letters might 
be granted to the Administrator-Greneral of Bengal.^ 

As regards the Administrator- General of any of the Presidencies, the High 
Court at each Presidency-town is to be deemed a Court of competent jurisdiction 
within the meaning of sections 187 and 190 of the Indian Succession Act.s 

Where a Avill, not made Avithin the province, has been proved in a Court of 
competent jurisdiction, it is not necessary, in order to establish a right as execu- 
tor or legatee, to prove the will again within the province. It is sufficient to 
obtain letters of administration Avith a copy of a copy properly authenticated 
by the Court by Avhich probate has already been granted."^ 

Where a Hindu testator by his Avill, executed after the Hindu Wills Act came 
into force, directed such portion of his estate as his executor might direct to be 
applied in a particular Avay, and did not dispose of the residue, and the executor 
renounced, and the sole heiress of the testator thereupon filed a suit for construc- 
tion of the Avill, it Avas objected that probate has not been taken out, and that 
under section 187 of the Indian Succesion Act, the plaintiff could not enforce 
any right under the Avill. White, J., hoAvever, alloAved evidence of the execution 
of the will to be given, declared the gift to be void for uncertainty, and directed 
the usual administration accounts to be taken. ^ 

It may be noticed that if a Avill Avere made in a foreign country and proved 

there, disposing of personal property in England, it was necessary for the exe- 
cutor to prove it in England also.® 

We have seen that the whole of the property of a deceased person vests in 
his executor or administrator,’ and by s. 437 of the Civil Procedure Code Act, 
XIV of 1882, it is enacted that “ in all suits concerning property vested in a 
trustee, executor or administrator, the trustee, executor or administrator 
shall represent the persons beneficially interested in such property; and it 

* Indian Succession Act, s. 3. 

* In the goods of Dancan, 1 B. L. R., U. C., 3; see Admimatrator-GeueraFa Act Tl of 

1874, S8. 14, 16, 19, and 26, and s. 242 of the Indian Snccessioii Act. 

" Act II of 1874, 8. 14. 

* See section 180 of the Indian Succession Act, 

* Surhomongola Dabee v. Mohendronath Nath, T. L. R., 4 Calc., o08. 

* Tourton v. Flower, 3 P. Wms., 369. 

’ Indian Succession Act, s. 179 ; Act V of 1881, 4. 
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shall uot ordinarily be necessary to make such persons parties to the suit. But 

the Court may, if it thinks fit. order them or any of them to be made such 
parties. ’'i 


Tho effect of probate of a will wlien fjratited is to ostablisli tlic will from 
the ileatll of the testator ami to render valid all intermediate acts of the exe- 
cutor, as such, 2 hut although prohatc e.stablishes the will as fi'oiu the testator’s 
death, it IS merely operative as the authenticated evidence, and not at all as 
the foundation of the executor’.s title ; for he derives all his title from the will 
itself, and the property of the deceased vests in him from the testator’.s death.® 
A grant of probate or of administation is In the nature of a decree in rein, 
and actually invest.s the e.vcciitor or administrator with tho character which it 
declares to belong to him. Accordingly, a grant of probate is conclusive against 
all the world. It may be shown that the grant was revoked, for that is the 
further act of the same Court; or that it was forged, for that shows it was not 
the act of the Court at all; or that it was granted by a Court that had no 
jurisdiction, for then it is a nonentity. Rut it cannot be shown that the testator 
was mad or that tlir irill was forged, for those facts might have hecn alleged in 
opposition to the of mlmiiiistration^ 

An e.vecutor may, before probate, act as etfectually, in almost all matters 
relating to his oflice, as il pl-obate had been granted.'' lii Waiil-fonl v. iroiiH'- 
/orrf,® it was held by Loi;,, Holt, that an act done by an executor is valid, 
provided the will is iiltiiiiately jirovcd, although the executor, who did the 
act, died without proving the will; and that case was followed in Brazlv,- 
V. Hmisonj Before prohate an execiiior may seize and take into his hands 
any of the testator’s effects; pay or release debts; distrain for rent due 
to the estate;® sell, release or assign, or otherwise disimse of the testator’s 
effects; a.ssent to or pay legacies.^ On a sale before probate, however, a pnr- 

' .See Pen,,,-,, v. Ilonl, b. It., (i C'li. 1),, its v. Tho,,,.,,, g., 0 p. p., 210 j 

Jiradfoyd y. I't, 20 Cli. U.. (J50, 2‘) Cli. ])., 017. 

^ Iiidiini Succession Act, s. 188 ; Act V. of 1S81, s 12. 

" Williams on Executors, 2‘.i7. 

* 2 Smith L. C., 827, citing .Y,„'/ v. ir..//,s 1 Lev.. 23:, -ti : see Bctra, J., in Allen v. 
I>n,ulae 3 T. 1!„ 125 ; anil Allen v MePherenn. 1 M, L. Ca.. IDI ; see also Brninnnih De, SiVlar 

il. K., 18 Ch. I)., 1/ ; Mrihuixh V. MUton, L. U., 3 Cli. D., 27. 

* ItOiieye V. 7 1 17 . 

* 1 Salk., 301. 

’ 8 Sim., 67. 

’ Whitehed v. Tui/lor, 10 A. and E., 210. 

* Sec Williams on E.xeentors, 307. 
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chaser is not bound to pay his purchase-money until probate has been obtained^ 
Under s. 24-2 of the Indian Succession Act, probate has elfect over all the 
property and estate moveable and immoveable of the deceased thi’oughout 
the province in which the same is gTanted and is conclusive as to the repre- 
sentative title against all debtors of the deceased and all persons holding 
property which belongs to him. But, as already stated, a gi’ant of probate 
in the case of wills of Hindus befoi^e the Hindu Wills Act, conferred no 
title upon the executor. The executor derived his title from the will itself, and 
the probate was merely evidence of his title, as a decree of the Court grant- 
ing it would be, — that is, between the parties and those privy to the suit in 
which the decree was made.2 In the case of a Hindu will, in 1867, Kemp 
and GrLOVER, JJ., held, that although letters of administration with the will 
annexed might be equivalent to probate, yet that neither was by itself sufficient 
to prove the genuineness of a will wdiich was contested. ^ 

Probate limited to part of the estate of the testator cannot be granted 
in cases where, under s. 179 of the Indian Succession Act, or s. 4 of the Probate 
and Administration Act, the whole estate vests in the executor.'^ 

The proviso to s. 2 of the Probate and Administration Act provides that 
no Coui-t in any local area beyond the limits of the to\vns of Calcutta, Madi-as 
and Bombay and the territories for the time being administered by the Chief 
Commissioner of Lower^ Bui'mah, and no High Court in exercise of the 
concurrent jurisdiction over such local area thereby conferred shall i-eceive 
applications for probate or letters of administration, until the Local Government 
has with the previous sanction of the Governor-General in Council, by a noti- 
fication in the Official Gazette, authorized it so to do. In the Province of Bombay 
no such notification has yet been published. And, in 1881, it was held that in the 
Mufussil of the Bombay Presidency, a person claiming under a will is not obliged • 
to obtain probate or otherwise establish his right as executor, administrator or 
legatee, before he can sue in respect of the property which he claims under the 
will, but that in any suit or proceeding instituted by him it was for the Court, in 
which the suit or proceeding was pending, to determine for the purposes of such 
suit or proceeding whether the "snll was genuine and valid, and conferred on the 


* Newton v. Metropolitan Rij. Co., 1 Dr. and S., 583. Intestate and Testamentary Succes- 
sion in India, p. 216. 

=* Sharo Bibi v. Baldeo Das, 1 B. L. R., O. C., 24. See Jaykali DeH v. Shihnath Chatferjee, 
2 B. L. R. (O. C.), 1. See Grish Chunder Roy v. Broughton, I. L. R., 14 Cal., p. 875. 

• Teen Cowree Dossee v. Hureehur Mookerjee, 8 W. R., 308. 

In re Thaker Madhavji Dharamsi, L* R., 6 Bom., 460. 

‘ See Act XX of 1886, ss. 2, 4. 



326 


ORAKT AND REVOCATION OF PROBATE. 


plaiutiff or applicant the right which he claimed.^ Notifications under s. 2 of 
the Probate and Administration Act have been published authorizing Courts in 
Bengal,* Assam, ^ the Punjab, the Andaman and Nicobar Islands,^ to receive 
applications for probate and administration. The Act, together with Act VI 
of 1881, has also been extended, with certain modifications, to the Hyderabad 
Assigned Districts,^ and it has been declared to be in force in certain scheduled 
Districts, viz., Hazaribagh, Lohardugga, Manbhoom and the Pergunnahs of 
Dhalbhum and Kalkhan in the District of Singhbhum.? 

An executor cannot he compelled to accept the office of executor, but he 

may be called upon to accept or refuse the executorship, and although an exe- 
cutor has his election whetlier he will accept or refuse the executorship, yet he 
may determine such election by acts which amount to administration as\vhere 
he deals with the goods and effects of the testator in a manner which shows an 
intention in him to take upon himself the executoi-ship, or, in cases to which 
the Indian Succession Act applies, does acts which will make a man liable as 

executor de son 

Under s. 193 of the Indiiin Succession Act, when a person appointed an 
executor has not renounced the cxeeutoi'sliip, Icttei-s of administration can- 
not bo granted to any other ])erson, until a citation lias been issued, calling 
upon the executor to accept or renounce his executorship ; but when one or 
moi’c of several executors have jirovcd a will, the Court may, on the death of 
the survi\-or of those who have jiroved, grant letters of administration without 
citing those who have not proved.'" In England, also, where one or more execu- 
tors have renounced, it is not neccssai-y, on the death of the surviving executor 
of those who ]>rovod the will, to issue citations to the executoi’s who have 
renounced." No period is fixed within which the citation is returnable. Under 
the rules and orders of the High Court at Fort William, citations are i-etm-n- 
able in four days fi-om the day of service, if the parties to be cited live 
within the town of Calcutta or ten miles thereof; and in case the pai-ties 
live above ten miles from Calcutta, the citation must be made i-eturnable 

' V Il.irjiniiulaf, I,. K., 6 Horn., 73 ., 

I. L. K., 8 bom., liM, see p. b22. 

* Cul. Gazette, 20th Ap., 1881, p. 115. 

■ Assam Gazette, 27th Ang., 1881, p. 837. 

* Punjab Gazette, Gth Got., 1881, p. 183. 

* Andaman Gazette, 17th June, 1881. Gazette of India. 2Sth May, 1881. Part I. p. 2U. 

® Gazette of India, otli Xov., Part 1, p. 540. 

' Gazette of India, 22nd Oct., 1881, Part 1, p. 504. 

Williams on Exeontors, 280 ; Lon^ v. Symes, 3 Hugg., 774. 

® See 8. 205 of the Indian Succession Act. 

This section corresponds with s. IG of Act A' of 1881. 

Harrisoa v. Harrison, 1 Rob., 40G ; Venahtes v. E. I. Co., 2 Exch., 633. 
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on such day certain as the Court or a Judge thereof shall direct.' Cita- 
tions, it seems, according to the practice in England, may be by advertisement 
where the party cited has left the country and has not been heard of, and has 
no attorney, agent or correspondent.^ 

An executor nominated by the will cannot in part refuse the office. He 
must entii'ely refuse or not at all.^ If he renounce, the renunciation may be 
made orally in presence of the Judge or by a wnting signed by him, and when 
made will preclude him from ever thereafter applying for probate of the will 
appointing him executor.* ** An executor who has taken probate, it would 
seem, cannot renounce.^ 

In England by s. 79 of 20 and 21 Viet. c. 77, the rights of an executor, on 
his renouncing probate, cease, and the representation of the testator goes as if 
he had not been named. There a renunciation, it has been held, is not effec- 
tive until it has been recorded,^ and in England, a renunciation may be re- 
tracted at any time before a grant of administration has passed the seal of the 
Could;,’ but not afterwards.® In In the goods of Movant,"^ where an executor b}' 
his will renounced probate of the vriU of his testator, it was held, that until the 
will was filed, the renunciation was not final, and might be withdraum.'o 

If an executor fails to accept the office -wnthin the time limited by a citation 
calling upon him to accept or renounce the executorship, or if he renounce, the 
will may be proved and letters of administration with a copy of the will an- 
nexed may be granted to the person who would be entitled to administration in 
case of intestacy.*^ In eases of intestacy to which the Indian Succession Act 
applies, if the deceased has left a widow, administration vriW be granted to her 
unless the Court sees cause to exclude her, either on the ground of some personal 
disqualification, as where she is a lunatic, or has committed adultery, or married 
again since her husband’s death, or because she has no interest in the estate of 
the deceased, as where by her marriage settlement she has been barred of all 
interest in her husband’s estate.^® In England, it seems, the Coui-t will not, at any 

* Belchambere’s Rules and Orders, pp. 272, 273. 

* Kenworthy v. Kenworthy, 32 L. J., P. and M., 107. 

• Williams on Executors, 286. 

■* Indian Succession Act, s. 194; Act V of 1881, s. 17. 

• In the goods of Veiga, 32 L. J., P. and M., 9. 

* Long v. Symes, 3 Hagg.. 771. 

’ McDonell v. Prendergak, 3 Hagg., 212 ; Harrisw v, Harrison, 1 Rob., 406. 

• Williams on Executors, 288. 

® L. R., 3 P. and H., 151. 

In the goods of Morant, L. R., 3 P. and D., 151, 

Indian Succession Act, s. 195 ; Act V of 1881, e. 18. 

** Indian Succession Act, a. 201 ; see Act V of 1881 ss. 18, 23 ; see Webb r. Needham 1 
Add., 494, 
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rate without notice, pass over the widow, wlio has been legally separated from 
her husband by reason of liis cruelty, in granting administration to his estate.i 
There, too, it has been held, that where a widow had eloped from her husband, 
or co-habited in his lifetime with another man,^ or had lived separate from her 
husband,* there is good cause for excluding her from administration.* A divorce 
by a foreign Court was considered sufficient to exclude a woman from admiuis- 
lering to the estate of the husband from whom she has been divorced.* 

If thero be no widow of the intestate, or if the Court see cause to exclude 

the willow, administration will be granted to the person or persons who would be 

bencHcially entitled to the estate according to the rules for the distribution 

of an intestato-s estate ; provided that when tlie mother of the deceased is one of 

the class of persons so entitled, she will bo solely entitled to administration.* 

Per.son.s who stand in eipial degree of kindred to the deceased, are equallv 

entitled to adnuiiistratioii.7 The husband .surviving his wife, has the same 

right ot administration to her estate, as the widow has in respect of the estate 
of her luisbaiul.'* 

When, however, there is no person connected with the deceased by marriage 
or eoiisangiiinity who is entitled to letters of administration and willin>^ to act 
they may bo granted to a creditor.? In England, in such a case, a' creditor 
is entitled to administration even where his debt is barred d? but, it is the 
practice, where administration is granted to a creditor whose right of action is 
barred by limitation, to make a condition that he shall give a born! to distribute 
the assets pro rota among all the creditors.H and it is immaterial what the 

amount of the debt is, except where two or more creditors contend inter se for a 

grant.n In llorrimn v. -1// persons in yciicrn/,** it was said The Cowt does 

sometimes grant to more creditors than one, but it prefers that one should be 
tixed upon.” In Jn the ;/oo,is of Smithroiif* the Court granted administration to 

‘ In tiu' of IhJt'r, { 4 . 11.. 3 P. nnd I).. SO. 

^ Flemiihj v. Pvliutm, 3 217 note (61. 

* Lnmhclf v, Lmnfft'll, 3 llni;*'., 508. 

* Williums on Kxocntors, 423. 

* V. Rijan, 2 I'hill., 332 ; In the ,»/ 2 Curt .. 028; Williaius on Eiecu- 

tor.-i. 424-. 

* Indian Suooossion Act, s. 203 ; .^co Act V of 18S1. ss. 18, 23. 

’ Indian Succession Act. s. 2ai; see Act V of ISSI. ss. 18. 23 

’ Ibid,, 205 ; see Act V of ISSl. S8. 18. 23. 

* Ibid., 206 ; see Act V of 1881, ss. 18, 23. 

Rhodes V. Smethurst, 6 51. and W.. 351 ; Coombs v. Coombs. L. K., I P. and D., 288. 

Cooai6s V. Coombs, L. R., 1 P. and D.. 2S8. 

Cooto’s Prob. Pract., 112. 

'• 2 Phill., 240. 

36 L. J., P. and M., 77. 
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the nominee of the principal creditors of an intestate, upon justifying security 
and a bond to pay all debts pro rata being given. Where the next-of-kin have 
renounced, and creditors are entitled to administration, the uext-of-kin have 
no right to suggest to the Court t\'hich of the creditors should be preferred,^ 
and where a creditor has been duly appointed, the next-of-kin cannot, during his 
lifetime, take the administration from him ; but upon his death they may come 
in and claim administration de houis nou.^ 

According to the rules of the High Coui*t at Fort William, in all petitions 
by creditors for letters of administration, it must be stated particularly how the 
debt arose, and whether the party has any and what secuiity for the debt ; and 
no administration will be granted to any person claiming as a creditor when 
the debt arises from the balance, or the supposed balance of an open or unsettled 
account, or where the creditor has secnrity for the debt.® By s. 15 of Act II 
of 1874, the Administrator-General of the Presidency is entitled to administra- 
tion in preference to a creditor. Under the present Limitation Act, XV of 
1877, s. 28, the debt and not merely the right to recover is barred, and a 

creditor, therefore, whose debt is barred -would not be entitled to a grant of 
administration. 

In cases, to which the Probate and Administration Act applies, where the 
executor has renounced or failed to accept the executorship, letters of adminis- 
tration with a copy of the will annexed may be granted to any person who, ac- 
cording to the rules for the distribution of the estate of an intestate applicable 
in the case of such deceased, would be entitled to the whole or any part of such 
deceased’s estate, and when several such persons apply for administration, it 
IS in the discretion of the Court to grant it to any one or more of them. But 
when no such person applies, it may be granted to a creditor of the deceased.^ 

It will be observed that the rules under the Succession Act upon this branch 
of subject are based in part on a law of succession differing from that of the 
classes to which the Probate and Administration Act applies. It was therefore 
impossible to incorporate these rules in the latter Act, which follows the broad 
lule that the grant shall follow the interest. 

When the deceased has made a will, but has not appointed an executor, 
or when he has appointed an executor who is legally incapable or refuses to 
act, or has died before the testator, or before he has proved the will, or when 
the executor dies after having proved the will, but before he has administered 

' per Sir J. P. Wilde. 

» Skeffi.ngton v. White, 1 Hagg., 702. 

• Role 683, Belchambers’s Rules and Orders. |>, 272. 

•* Act V of 1881, as. 18, 23. 
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all the estate of the deceased, an universal or residuary legatee may be admit- 
ted to prove the will, and letters of administration with the Avill annexed may 
be granted to him of tlie wliole estate or of so much thereof as may be nnadminis- 
teredd the reason for the preference of the residuary legatee is given by SiR J. 
Niciioit,, who observes : The residuary legatee is the testator’s choice ; 

he is the next person in his election to the executors.^ Inasmuch, too, as his 
bequest can have no realization until all the debts and all the other legacies 
lia\c ])een ])aid, he is influenced abtive all other legatees, if honestly inclined, in 
effecting a faithful and complete administration of the estate.’’^ Even where 
theie is no prospect of any residue, the residuary Ieg:itee is entitled to adminis- 
tration in pivferencc as well to the next-of-kin, as also to the legatees and 
annuitaids.f- fSo lie is entithal though he be only residuary legatee in timst for 
others.*’ Ihit where a residuary legatee, who is merely a trustee, fails to repre- 
sent a testator, the practice in England is to gi'ant letters of administration, not 
to his i-epre.sentative, but to such jicrsonor persons as have the beneficial interest 
in the residuary estate.7 If there be several residuary legatees, any one may 
take administration without the consent of, or notice to, the others.^ 

It lias ahvady been observed that, in England, where the executor dies 
leaving a will, after having proved the will of his testator, but before he has 
administered all the estate, his executorship devolves upon his executor. It is 

not so, however, in India.^ Here, in such a case, a new representative may be 
ajipoinled for administering to such part of tlie estate as is unadministered. 
lint while an executor of an executor is not derivative executor of the original 
testator, and thus entitled to administer to the testator’s unadministered effects, 
where a residuary legatee who has ii bcnclicial interest survives the testator, 
hut dies before the estate has been fully administered, his representative has 
the same i-ight to administi-ation with the will annexed as the residuary UM>-atco 


‘ Indian Succession Act, s. iPO ; Ai-t V of 1S81 s. Iff. 

* V. JilovMfo/, *2 ritill., 318. 

“ lic}nu<jton V. 2 Lee, 250; Conte's Troh. Tract., tl5. 


^ Tinman V. Jhitlcr, 1 Ventr., 217. 

^ Atkinnou T. Sarnartl, 2 Thill., 318. 

fliitchitinon v. Lumhert, 3 Adih, 27 ; Williams on Executors, 470-171. 

'' lliitchinson v. Lamhrrty 3 Add., 27. 

Oooto’a Trob. Tract., GO; Taylor v. Shore, Jones, 102. lutestaie and Testamentary 
Sucee.ssion in India, p. 223. 

» DcSouza T. Sccrchn,, nf SMe. 12 I?. I,, R . 423 ; m,m, [.„!! S.mhol v. h,nm,whun 

I, L. R., 4 Culo., 5 ; (S. C.) 2 C, L. R , 422. lntest,.lo „,ul Tostn.nontarr S.icoossion 
in India, p. 223. 

Indian Succession Aef, s. 22ff ; Aet V of 1881. s. 45. 
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liacl.i So, apparently, if an executor be also residuary legatee having a beneficial 
interest, and die before pi*obate, or intestate, before he has fully administered 
the estate, administration with the will annexed may be granted, not to liis 
next of kin, but to his personal representative.^ 

In the case of In the goods of Radhika 3Iohun Seff,'^ probate of a Hindu will 
was granted to a universal legatee as executrix by implication, there being 
no executor appointed by the will, but in granting probate to the universal 
legatee, it was stated, that the applicant was at least entitled to administra- 
tion with the will annexed^ In England, it does not seem to have been the 
practice to grant probate to a universal legatee.^ 

Under s. 198 of the Indian Succession Act, corresponding with s. 21 of the 
Probate and Administration Act, when there is no executor and no residuary 
legatee or representative of a residuary legatee, or he declines, or is incapable, to 
act, or cannot be found, the person or persons who would be entitled to the 
administration of the estate of the deceased, if he had died intestate, or any 
other legatee having a beneficial interest, or a creditor, may be admitted to 
prove the will, and letters of administration may bo granted to him or them 
accordingly.^ If none of the persons, to whom, under that section, administra- 
tion may be granted, appear and entitle themselves to probate of a will or to 
a grant of letters of administration, or if a person, who entitles himself to 
a gi’ant of administration, neglects to give such security as may be required of 
him by law, or according to the practice of the Court, the Court may grant letters 
of administration to the Administratoi’-Grenei’al of the Presidency and the Ad- 
ministrator- Greneral will be deemed to have a right to letters of administration 
in pi’eference to that of any person merely on the ground of his being a cre- 
ditor, or a legatee other than an universal legatee, or a friend of the deceased.^ 
Letters of administration with the will annexed or otherwise will in no case 
be granted to any person who is a minor or is of unsound mind, nor to a married 
woman, in cases to which the Indian Succession Act is applicable, without the 
previous consent of her husband.^ Nor will such letters be granted to any 
legatee other than an universal or a residuary legatee, until a citation has been 

‘ Indian Saccessiou Act, 197 j Act V of 1881, 20 5 sec Williams on Executors, 47 ; Jones 
Y. Bpytagh, 3 Pbill., 635. 

* See Isted v. Stanleijy Dyer, 272 (n) ; Williams on E.xecntors, 471. 

» 7 B. L. R., 563. 

^ In the goods of Radhika Mohun Sett, 7 B. L. R., 563. 

* See In the goods of Oliphant, 1 Sw. and Tr., 523 ; see Androvin v. Poilhlanc, 3 Atk., 293. 

® Indian Succession Act, s. 198 ; Act V of 1881 s. 21. 

’ Act II of 1874. s. 20. 

® Act II of 1874, s. 15. 

® Indian Succession Act, s. 189; Act A of 1881, s. 13. 
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duly issued and published, calling on the next-of-kin to accept or refuse letters 
of administration, 1 tlie genei-al rule being that Avhen a person has a prior 
title to a grant he must be cited before administration is committed to any 
otlioi-.2 Thus, as u-e liave seen, uliere there is an executor, administration 
will not he granted to any other person until a citation has been Issued 
calling npou the executor to accept or renounce the cxecutorship.3 A legatee 
or cioditor must cite both the executor and the residuary legatees, or the 
next-of-kin. if the residue has not been disposed of> Under s. 16 of Act II 

of 1871, where a ^'‘vditor applies for administration, a citation must, it seems, 

be issued to the Administrator-General. Under the rules of the Hicrh Com-t 
at Fort William also, ‘-where a creditor applies, a special citation shall issue 
to the widow, ,f any, and next-of-kin, provided they shall bo resident ndthin the 
jurisdiction or have any known agent within the jurisdiction; and a genei-al 
citation shall also issue to all persons interested in the goods of the deceased, 
and all such citations shall he served personally upon such known ae-ents, when 
they are within the jurisdiction : '•6_and “when a widow applies for adminis- 
tration, a citation shall issue to the next-of-kin ; and when the next-of-kin 

applies, a citation shall issue to the widow, if auy, and another to the next-of- 
kin next ('utitlcil."^ 

iho brother of the dooeased, the father being alive, has no interest in the 

goods of the deecased, and eonseipumlly has not a title to administer equal to 
tlijit of a ci’tMlitor or IcgaU'c.' 

According to the rules of the High Court at Fort William, citations are 

returi.ahle within four days from the date of service, if the parties to be cited 

live within (he town of Oaleutta or ten miles thereof. If the parties live 

beyond that distance, Ihe time within which the citation is returnable is at the 
discivlion of tlio Court. 

Grants of Ib’obato may bo llmitod in duration, but n grant though limited 

in duration will he general in its powers and applieation. Thus, whore a will 


* Ibid., fl. IDO ; Act V of 1881. n. 22. 

* Williams on Kxi'cntors, 47 t. 

* Imiiau SiK'oossion Aot, s. 103 ; Act V of 1881, h. 16. 

* Cooto’a Prol). Tract , 225. 

‘ llolcIiainbpra’R Uulcs ami Ordoi'R, p. 272. 

* BelchainheiVs Itules ,.,ul 0.,ler.s, 271. Tmestato and Te.staiuontarv Saoeossioa in 

Indm, p. 223. 

’ fa the goods of Soodl ,oood, MSS., .l«ly 20th, ISOS, ,vr XoKM..x, J. eito.l in BolchamU^rs's 
Ixulos anti Orders, p. 271. 

" Bolchan.l,er,Va Balc.s and Orders, p, 272. Intestate and Testamentary Sn.wssion in 
at, a, p, As t„ tl.e issue and pnidieation et citations, see s 250 of the Indian Sneoessinu 
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has been lost or mislaid since the testator’s death, or has been destroyed by 

wrong or accident and not by any act of the testator, and a copy or the draft 

of the will has been preserved, probate may be gi-anted of such copy until the 

original or a properly authenticated copy is produced.i So, where a codicil 

has been lost since the death of the testator A\dthout a copy having been made, 

or the di’aft kept, and its contents or substance cannot be shown, the Court will 

g’rant probate of the will limited, until the original codicil or an authentic copy 
thereof shall be brought in.^ 

The contents of a lost will or codicil, like those of any other lost instrument, 
may be proved by secondary evidence, ^ and declarations, whether written or 
oral, made by a testator both before and after execution of his will are, in the 
event of its loss, admissible as secondary evidence of its contents.^ In the case 
of Sugden v. Lord St, Leonards, which overruled the case of Quick v. Quichf the 
contents of a lost will were held to be proved by the evidence of a single witness, 
who was interested, but whose veracity and competence were unimpeached.® 
In Burls Burls^ evidence of the contents of a lost will was supplied by the pro- 
duction of the draft and of parol testimony of persons who had read the will. Sir 
J. P. Wilde held, that the parol evidence must be placed side by side with the 
draft, and out of them together the Court must extract the contents of the will 
to be proved. In that case the executrix, it may be observed, was condemned in 
costs, it having been through her negligence that the original will was lost. 

If probate is sought of a will which has been destroyed in the lifetime of 
the testator, it must of course be proved that it was by mistake or Muthout his 
privity or consent, » for, as we have seen, where the will has been left in the 
possession of the testator himself, the legal presumption is that he destroyed 
it himself, animo revocandi.^ If a person who has himself destroyed a testamen- 
tary paper, after the death of the alleged testator, asks for probate of the sub- 
stance of the will as contained in a copy or otheiuvise, the Court will expect the 

Act. Kenworthy v. Kemoorthy, 32 L. J., P. and M., 107 ; Belchambers’s Rales and Orders 

p. 273. ’ 

• Indian Succession Act, s. 208 ; Act V of 1881, s. 24. 

• Coote’a Prob. Pract., 124-5. 

• Issm- Ohunder Sm-mah y. Doijamoye Debea, I. h. B., 8 Cal. 864 ; Suyder, v. Lord St. 
Leonards, L. R., 1 P. Div., 154 ; see Brown y. Brown, 8 E. and B., 876. 

^ See Johnson y. Lyford, L. R. I P. and D. 546, Sugden y. Lord St. Leonards, L. R., 1 P. 
Div , 154 (CocKBURN, C. J., Jessel, M. R., James, L. J., and Baggallay, L. J. A., Hellish 
L. J., dissenting as to declarations made after the execution of the will. ’ 

‘ 3 Sw. and Tr., 442. 

• See Gould v. Lakes, L. R., 6 P Div., 1. 

’ L. R., 1 P. and D,, 472. 

« Davis V. Davis, 2 Add., 224; Trevelyan y. Trevelyan, 1 Phill., 149 

• Ihid., 226. 



OnAXT ANT' KEVOCATION OF PROBATE. 


fullest and most satisfactory proof of all tlio facts necessary to be establisliedd 
And, in all cases where pi'obate is asked of the contents of a will which is not 
before the Court, the validity of the execution as well as the substance or con- 
tents of the will must be satisfactorily proved.^ If the contents are not wholly 
proved, probate may be ,i,manted to the extent to which they are proved.^ 

Where no copy has been made or draft preserved of a lost will, probate may 

be p-ranted of its contents if they can be established by evidence as was done 
in the case of Siigdoi v. Lord St. Lrmmrds.* 

hen the will is in the possession of a person residimj; out of the province^ 
in which a,, plication for probate is made, who has refused or neglected to deliver 
It np, but a copy has been transmitted to the executor, and it is necessary for 
the interests of the estate that probate sboiild be granted without waiting for the 
arriva of the original, probate may be granted of the copy so transmitted, 
limited until the will or an aiithcnticatod copy of it bo prodneod.e This pro- 
cedure IS the same as that followed In similar eircumstances in England ^ The 
eircimstances must be alleged upon allidavit, and if the copy has been trans- 
mitted to a person other than the executor, he will be required to join the 
exccufor in the aHhlavit.'* 

Tf no will of the deceased is forth coming, but there is reason to believe that 
there is a will in existence, letters of administration may be granted limited, 
until the will, or an authenticated eo]iy of it, be ])rodueed.'' Thus, In In the 
ijiHidr Oj .I/,./™//',',"' letters of adiiiiiiistratioii were granted until the last will and 
testament of the deceased (stated by himself, a few days before his death, to bo 
in India), or an authentic copy thereof, .should be transmitted from India to 
Englaiid.il So, under special eircumstances, the Probate Court in England 
granted probate of certain paiiers forming part of the will of a deceased, the 
other papers being in India, reserving ]iower to the executor to prove the other 
papers, or aiitheiitie eojiics thereof, on his undertaking to do so.'® 

* V. B iiiul Tr., TiOT. 

In th.' 1 Sw. nml Tr.. (i8 ; In thr of Onr.Jncr, 1 Sw. ntnl Tr.. 100 ; 

Ct.uUAs PniK 12t; SCO rr U H., 3S7;ls.sMr Chumhr Sunnnh y. 

Dnii.iinioir Ih‘hr. 1 , I. I.. K.. 8 Ciil., S(U. 

" SiKith-n V. l.onl S/. L,-o, L. H., 1 \\ p., \o\ . Shj r. 5/|/. h. R., 2 V. D , 01. 

SiM' Is.'iitr Ch'nith'r Snnnah v. Pt’/’f',). I. h. R., S Cal, 8tU. 

’ (Ir/.rhr of In.lin. SMi Xov., ISSl. Part I. p. 540. a. toHyOerabaa AssigneO Districts, 

• Ititlian Suorossion Art, s. 210 ; Act V of ISSl, s. 20. 

’ Sot' Oooti‘’s l*rob. Tract. . 125. 

//lit/ .• Ill fv 7 ('. li. 11, 3v87. 

^ Indian Snorrssion Art, s. 211 ; Act V of ISSl, s. 27. 

1 Add.. si:i. 

** Srr Williams on KxiH'nlors. 520, r/ 

^ III tlo' <jooth oj 1. 1{ , 3 p. mill p ^ 110. 
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In certain cases a grant of probate or of letters of administration may, for 
the protection of the estate, be granted to persons for the use and benefit of 
those ^yh.o are really entitled to the grant. Where an executor is absent from 
the province,^ and there is no executor -within the province who is willing to 
actj letters of administration may be granted to his agent or attorney for his use 
and benefit limited, until he shall himself obtain probate or letters of adminis- 
tration. ^ A similar grant may be made to the agent^ oi’ attorney of any 
absent person to whom, if present, letters of administration with the will annexed 
might be granted.*^ It is necessary in these cases that the agent or attorney 
should be himself within the jurisdiction of the Court. ^ It seems, however, 
to be otherwise in England, where an attorney, though resident abroad, may 
obtain a grant under his power, provided his sureties are resident in Eng- 
land.® But, if both principal and attorney reside in the same place out of the 
jurisdiction, the Court will not make a grant to the attorney.'^ In Li the 
goods of Leckief a British subject died in England possessed of property both 
in England and in India, leaving a Avill, by which he appointed four persons 
to be his executors in England, and W. D. to be his executor in India, “ the 
latter accounting to the former for his intromissions, upon which he will 
charge a commission of 3 per cent.” Probate was granted to the four English 
executors, but W. D. renounced probate. Thereupon an application was made 
in India for letters of administration with the will annexed to be granted to 
the attorney of the foiu^ English executors. Phear, J., held, that the English 
executors were intended by the testator to have the power of administering 
the assets in India as well as in England, and that, therefore, their attorney 
was entitled to letters of administration.^ 

The words for ‘ the use and benefit,’ in section 212 of the Indian Succession 
Act and s. 28 of Act V of 1881, do not exclude the claim of those who are bene- 
ficially interested ; and the person to whom a grant is made for the use and benefit 


‘ i. e.y any Division of British India having a Conrt of last resort— Indian Succession 
Act, s. 3 ; Act V of 1881, s. 3. As to Hyderabad Assigned Districts, see Gazette of India 
1881, Part I, p. 540. 

* Indian Succession Act, s. 212 ; Act V of 1881, s. 28. In the latter Act the word 
“agent” is substituted for “ attorney.” 

» Act V of 1881, s. 29. 

* Indian Succession Act, s. 213 ; Act V of 1881, s. 29. 

* In the goods of Neshitty 4 B. L. E,, App., 49. 

* In the goods of Leeson, 1 Sw. and Tr., 463 j but see In the goods of Reed, 3 Sw. and 
Tr ,441. 

’ Coote’s Prob. Pract., 128. 

® 15 B. L. R., 8 App., 8. 

® See Velhn y. Lcite, 33 L. J., P. and M., 107; Intestate and Testamentary Succession in 

India, p. 231, 
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of anotlier wlio is out of tlic jurisdiction is liable to be sued bj tlie parties 
beneficially interested in tlic estate in the same way as if he had obtained letters 
of ailministi-atioii in his own riglitJ In the case of Chnmhm v. Bichiell* it was 
unsuccessfully conteuded that the attorney was only accountable to his principal. 
In England, if the attorney bo appointed by one only of two or more execu- 
tors. a grant is made to such attorney to the use and benefit of his constituent, 
and untd he shall duly apply for and obtain probate of the will to be gi-ant- 
cd to him. It is not necessary to revoke letters of administration granted to 
an attorney on the principal applying for and obtaining probate, ns the gi-ant 

cease.s and c.xpircs by the e.xecutor returning to the jurisdiction and taking 
probate.* ° 

It is only where the per.son entitled to probate or letters of administration 
IS absent, that a grant can he m.ade to his attorney or agent. AecordinHy, 
where a person solely entitled to administration is resident within the juris- 
diction. the Court will not grant administration to his attorney for his use 
and benelit.6 Under special eireumstanecs, however, the Courts have allowed 
the attorney of a person residing within the jurisdiction to take out-adminis- 
tration. Urns, in In the goods of Bidhirf where the estate was trust property 
only, administration was granted, in England, to the attorney of the person 
entitled, though he was living in England. So, in In the goods of BobertsJ the 
Court granted administration to the nephew, as the attorney’ of the person 

entitled, the latter being of advanced age and unwilling to take upon himself 

the burden of administration. 

According to the rules of the High Court at Fort IVilliam when an applica- 
tion i.s made by the attorney of an executor or administnitor resident in Eng- 
land, Scotland or Ireland, or at any other jdace beyond the jurisdiction of 

the Court, the original will or an exeiui.litieation thereof, or an exemplification 

of the letters of adiniiiislrationmu.st be annexed to the petition, and the power 
of attorney must be veritied to the satisfaction of the Court or .ludgi',^ In 
England, the attorney of one of many residuary legatees may take administration 
with the will annexed without notice to the other residuary’ legatees.’ 


' C}i-tmftcv< V. Bu'Kiirn. li Itiiro. 530. 

2 Hurt', 

” Cooto’s I'rol). I’nict., 128. 

* I„ the Cossubj, -t llagg., SCO ; Inlostale inut Toslaiuontarv Sum-ssiou in India, 

|>. 231. • * 

* h} t}w <} 00 tl< of Ihtrch, 2 Sw. nmi Tr., l;U». 

30 L. J.. l\ aiul M.. 26. 

' 1 Sw. iiiul Tr., (U. 

Uulo i;86, lU'loliiunliortt's lluU's and Ovderts, p, 273 

Oootu's I’lol,. I'lael., U'H, See Indian Success, on .Vci s, y,., y ISSl 23. 
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Probate, we have seen, cannot be gTanted to a minor, and in cases where 
there is a minor sole executor or residuary legatee, administration may be 
granted to his legal guardian, or to such other person whom tlie Court may 
think fit until he shall have completed his age of majority,^ and the guai’dian 
or other person will have all the powers of an ordinary administrator.^ Under 
12 Car., II, c. 24, ss. 8 and 9, if a sole executor or sole residuary legatee is under 
age, the person entitled in preference to all others to the grant was the guardian 
appointed by the will or deed of the father.^ Next in order is the guardian of 
the estate (not the pei'son) of a minor appointed by the High Coiu’t of Chancery 
or a guardian appointed by a competent foreign Conrt. If there be no such 
guardian, the Court itself will appoint a curator or guardian from the next-of- 
kin of the minor for the purpo.se of taking the graut.-*- In England, a natural 
guardian of a sole minor executor or residuary legatee does not appear to be 
recognized as entitled, as such, to administration Avith the Avill annexed. 

In the case of two or more minor executors or two or more minor residuary 
legatees, the grant will be limited until one of them attain the age of majority, 
if, in the one case, there is no executor, or, in the other, no i‘esiduary legatee, 
Avho has attained the age of majority.^ 

Under s. 217 of the Indian Succession Act, if a sole executor or .sole univer- 
sal or residuary legatee, be a lunatic, letters of administration with the Avill an- 
nexed, may be granted to the person to whom the care of his estate has been 
committed by competent authonty ; or if there be no such person, to such other 
person as the Coui't may think fit to appoint, for the use and benefit of the 
lunatic, until he shall become of sound mind.® 

In England, it was the practice of the Ecclesiastical Court to gi'aut adminis- 
tx^ation for the use and benefit of a lunatic, although the person alleged to he so 
had not been found a lunatic by inquisition ; but when such a case occurred, 
the Court required affidavits stating the fact of lunacy, and that no inquisition 
had been bad, and, of course, no committee appointed. The Conrt then granted 
administx'ation to the next-of-kin of the lunatic for the use and benefit of the 
lunatic pending the lunacy, and it x’equired sureties in doixble the amount of the 
pi’opei'ty, and such sui’eties were requii'ed to have justified.'^ The Indian Succes- 
sion Act, also, seems to contemplate administration being granted for the use and 

^ Indian Succession Act, 8. 215 ; Act V of 1881, s. 31. 

® Indian Succession Act, s. 274 ; Act V of 188], s. 95. 

® See supra, p. 80. 

* Rich V. Chamberlayne, 1 Lee, 135 j In the goods of Ewing, 1 Hagg., 381 j Coote’s Prob. 
Pract., 129, 130. 

* Indian Succession Act, s. 216 ; Act V of 1881, s. 32. 

* This section is incorporated, as s. 33, in the Probate and Administration Act, with a 
variation so as to include minors as well as lunatics. 

’ Williams on Executors, 524. 
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ocnefit of a unat.c, although he has not been found to be such by a commission, 
for d prov.dcs for the case of there not being a person to .vhom the care of the 
estate of the alleged lunatic has been committed ; whereas in all cases where a 
person IS adjudged to bo of unsound mind under Act XXXV of 1858 (an Act 
to make Utter prevision for the care of the estates of lunatics not subject to the 

applirtecu"'^ of the.estate is 

In England, if a sole executor be a lunatic, the production of the commission 
proves the committee's title to administration and also the lunacy of the ward 
If there be two committees, both must take, or one must renounce.* If the 
committee consent, 3 or, if there be no committee, the grant will be made to the 
resuluary legatee. It a residuary legatee bo a lunatic (there beii... no executor) 

..d ei„ 

An administrator of the estate of a deceased person may be appointed Kude, da 
hte, u here a suit is pending touching the validity of the will of the deceased or 
01 obtaining or revoking any ,, rebate or any gi-ant of lette.-s of administi-ation 6 
Such an admiiiistrator, like a similar administrator appointed under s. 70 of tho 
„lish Probate Act ,7 has all the rigl.ts and powers of a general administrator 
except the right of distributing the estate, and, like a receiver, he is subject 
to tlic immediato control of tho Court and must act under its dii-ootion. 

Probate limited in respect of the extent of the authority of the executor 
cannot ordinarily be granted except where tho will itself limits the interest of tho 
executor. If the executor be appointed for a limited purpose specified by the will 
.0 piobate wd be limited to that purpose, and if he should appoint an attorney 
to take administration on his behalf, tlie letters of administration with the will 
aniiexix will be limited in like manner.^ So, where an executor appointed 
generally gives an authority to an attorney to prove a will on his behalf, and 

* Soo also Act X.XXIV of 1888. Act XXXV of 1838 ha.s been, bv Vet XV of IR'l 
ilocbnod to apply to the whole of ISi-ilisb I,uli„ except the Sobe.lnlea Districts. 

» Cooto 3 Prob. Praot., 135. In the goods of Phillips, 2 Add, 33G, note (h). 

Ill the (fooijs of Millies, 3 Add., 55. 

Cooto’s Prob. Pi'ftot., 130. 

* Ibid. Iidoatato and Tostamoiitary Succession in India, p. 231. 

*’ Indian Succession Act. 8. 218 ; Act V of 1881 s 31 ' 

’ 20 and 21 Viet., c. 77. 

R., (1 ‘ I. L 

' ludiaii Sncccssioii Act, s. 219; Act Y of 1881. 3 . 35; see Cooto's PiMb. Pract., 112. 



ad^iinistration limited to becoming party to suit. 339 

the authority is limited to a particular piu’pose, the letters of administration 

ivith the ivill annexed shall he limited to that purposed In other words, the 

grant follows the terms of the power d In In the goods of Cooper 3 where ' the 

testator dii-ected that her will was to take effect only in a particular event 

which had not happened, but might happen, the Com-t granted s-eneral 
probate. ^ 

Under s. 223 of the Indian Succession Act, corresponding with s. 39 of the 
robate and Administration Act, where probate or administration has been 
granted, if, at the expiration of twelve months from the date of the probate or 
administration, the executor or administrator to whom the same has been granted 
IS absent from the province within which the Coui-t that has granted the pro- 
bate or administration is situate, such Court may grant to any person whom it 
may think fit, letters of administration limited to the purpose of becomino- and 
being made a party to a suit to be brought against the executor or administrator 
and carrying the decree which may be made therein into effect. This provision 
IS founded upon ss. 1 and 3 of Statute 38 Geo. Ill, c. 87. That Statute 
applied only to executors but it was afterwards made applicable in similar 

“n^^^rbat J administration had been granted by 

If the oijinal executor or administrator return he ought to be made a party 
0 a suit in the usual course ; the proceedings are not to be put an end to, but 
the temporary administrator may account, have costs, and be discham-ed.e ’ But 
payment of a debt to an administrator appointed during the absence of an 

executor is a good payment, even after the return of the executor, provided tlie 
debtor who paid the money had no notice of the return t 

section I?"o/r f ^ “ administrator appointed under 

?m! limited 

time, but for a limited purpose.-ru., for the purpose of the person appointed 

th“Jt: eS " ^ 

> Ibid., s. 220 i Act T of 1881, s. 39 ; Coote's Prob. Pract., U8, 149. 

» In the goods of Qoldsborough, 1 Siv. and Tr., 295, per Sir C. Cresswell 
“ 1 Deane, 9. 

* In the goods of Sai-rison, 2 Rob., 184, 

® 20 and 21 Yicfc., c. 77, s. 74. 

® Williams on Executors, 516. 

’ Wallcer v. WooUaston, 2 P. Wms. 579, citing Hodge v. Clare. 4 ilod 14 
Taynton v. Hannay, 3 Bos. and Pull., 26 ’ * 
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In any case in wind, .t n.ay appear necessary for preserving the property 

o a deceased person, the Court, within whose district any of the property is 
, letters oi administratL 

Inn.ted to the collect.on and preservation of the property of the deceased and 

«n.ng d.sd.a.ges tor delds due to l.is c.state, .subject to the directions rf the 
n.t, and,tn,aydo.so, ap,,arently, wl.ero tl.e deceased has left a will but 
there .s no executor appointed, or no executor present competent or w’illiu. 
to act. A person to whon. such letters arc granted is ordinarily termed an 
. m.n.strator m/ ,v.//,p„.a/u In such a case if it is for the benefit of those 

-ho may be found entitled, the ad.ninistrator may be directed to dispose of the 

property by .^n 10.3 ^ ^ 

In the case of 7a n,e „f .SVeavnV,* the estate consisted of timber, which 

as l.kely to deter.orate and of fade debts, and the Court n.ade a grant ud 
//.radu 7„au to a crcd.tor ; but directed that, after payment of necessary 

Grants a, I c.Jhgen.h, hma have been made limited to the sale of a ship 

to the p.ctect,on of cargo or other .natters .vlating the.-eto, to sums due and t.! 

b n,o due on lulls of excha..ge,‘ an.l to the .oewing a lease which would expire 

befo.c a gcne..al gra..t couhl be n.ado.^ Administ.-ation of this nature maj- bo 

g . nted i.ot only to any one whom the Court considers for the occasion eli.dble 

but to the ,,e..sons who a.-e entitled to a full g..ant, or to ctire strangers whom 
mere eliancc has I)rou<;lit into I lie matter.'^ 

By section 22.5 of the Indian Succession Act, eo.respondi.n. with s 4t of 
the .•obatc and Adn„nst..aiion Act, it is ,u-ovided that when a person has died 

.ntes ate, or leav.ng a will of -hid. thcc is no executor willing a, ul eompetet 

a t, or whee the executor shall, at the ti.ne of the death of such pe.s m be 
resnlct on ot the p,...vi,.ee, a.ul it shall appear to the Court to be neees;^.; or 
c ..ve...e..t to appo.nt .so...o pe.sou to ad...i..isfe.. the estate or any part thelf 
othe.- than the pc^so,. who un.ler o.-,li..a.y ei.vu.nstanees would Im entitled to a 
p.ant ot a.l....n.str..t.on, it shall be lawf..! fo.- the .ludge, in his disc ■ t n 
bav„.g ,.ega..d to consanguinity, amount of intmest. the safety of the el 2 
n..dp....ba ,l.tyt at. twill be p.-opedy ad...iniste..ed, to appoii.t such peso’ 
as he shall th.,.k l.t to be ad..,inist.-ato.-. a.,d in eve.y such ease letters of ad 
mim.sf.ation may be l.mited or ..ot, as the Judge shall think it. 

■ I..(tin.. Suc.'cssi.m A.'t, s. 22 1. Act V of ISSl, s. 10. 

* In the ,)/ Schirerdtfe.jrr, h, U., 1 1\ ly 

* L. U., 1 P. am! I).. 727. 

* CooUf I>.wt.. ,>n.c. 107 . SCO I,. Me ..oo.ls of D™ If, a.UU., cited 3 Sw and Tr ^2 

th,- of CUukno,lon. 3 Sw. and Tr. 3S0. ' ’ 

* Cooto's Ihob. Vract., 15G; see also ,.p. 137 and 158. 


LIMITED GRANTS UNDER SPECIAL CIRCOISTANCES. 341 

The section is founded upon s. 73 of the English Prohate Act of 1827.1 
In the English Act, however, the words are “ and it shall appear to the Court 
to be necessary or convenient in any such case by reason of the insolvency of the 
estate of the deceased or other special circumstances;” but it has been said that 
the insolvency of the estate is given merely as an example of the special circum- 
stances which might induce the Coui-t to grant administration under the section.^ 
Insolvency, it is to be observed, is not mentioned in the Indian Acts as a 
special circumstance which might render it necessary or convenient to make a 
grant, but is probable that where it did exist the Courts here would follow the 
English cases, and treat it as a special circumstance requiring them to acT 
The Act gives a large discretion. In In the goods of Farrands? the deceased, who 
was a paper-maker, was alleged to be insolvent and his next-of-kin was a woman 
in a low position in life, and quite unfitted to carry on, or irind up the business 
and the Court therefore, granted administration to a principal creditor who 
applied for the same with the sanction of the other creditors. There seems 
owever to be some conflict of opinion whether s. 73 of the English Probate Act is 
applicable, except where the estate of the deceased is insolvent. In one case Sir 
C. Cresswell considered that section 73 of the English Probate Act was wholly 
inapplicable to a case where there were persons entitled to administration, and 
no insolvency of the estate of the deceased. “ To apply the section under 

nlrilfTT ^ selection on the 

part of the Court, and in Haieke v. Wedderburnef Sir J. P. Wilde, said, “ Where 

there is any doubt as to the fact of the insolvency, the Court clearly ought not 

to pass over the pei.ons entitled under the statute in case of intestacy ot under 

will although the 73rd section (of 20 and 21 Viet., c. 77) may perhaps he wide 
enough to give it power to do so.”6 ^ ^ 

that statement made upon affidavit 

deceased V the personal estate and effects of the 

S t satisfied that it is necessary and convenient that the 

giant should be made, 7 and unless there are special circumstances to justify it no 

" 20 and 21 Yict., c. 77. 

® In the goods of Farrands, L. R. 1 p. Dir., 441, per HaNxXEN J hnt fr 

T„ , « a.* , ,,, 2 i; “ '• 

L. R., 1 p. Div., 441. ’ 

Haynes v. Mathews^ 1 Sw. and Tr., 462, p. 462. 

‘ L. R., 1 P, and D., 594. 

• See Babis v Chisman, I PMll., at p. 159 ; Elme v. DaCosta, 1 Phill. at u 177 
Men^^es y. PMroob, 2 Curt , at p. 848. as to the prineiples ou whieh vraute are a ! 
creditors. For oases in which administration has been granted in En<, 1 e a a “ 

20 and 21 Viet., c. 77, see Intestate and Testamentary Succession in India"p. 241."" 

In the goods of Coohe, 1 Sw, and Tr., 267. 
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gi-ant can be made, Thus, in In the goods of Wldtef the persons entitled to 
ac mmistrat.on could not be commnnicated u itb by reason L the blockade of 

0 anotliei as the property was not perishable. 

.iiM ;zz s. t 

t::r r“ r 

mto . ,vill by „i,tabo„,. nccidonl' 

Court . , ' ‘"“"'"iS” ‘ke tcstolor, Iho 

» Irtlurtix, oJoi , 'i Sr- ■"'" " >>»« 

aware that the paper, which was not read over to her eontainecrsler “a 1 

and the clanse was said to have been inserted per /acur,V„« without the insJlT 

aons or know edge of the testator, and was omitted from the probate 7 Bnt 

unless words have been inserted by fraud, aceident or mistake without the 

-non ugc o t ie testator, the Court cannot correct the will cither by the 
omission of words or by tlic insertion of other Avords.^ ^ 

In England, if a testator appoint one executor for a special purpose or a 
d ec.lie fund only, and another executor for all other purposes, the latter may 
take prob,a e, save and except, for that purpose or fund. Or, if there he no such 
executor, the residuary legatee may take administration (with the will annexed) 

^ 2 Sw. nmi Tr., 457. 

“ Diuton V. Burton, 3 riiill., -155, note (6). 

“ I'lnmc V. llmlc, 1 1>. \V,ns., 101, 

’ In Iho .J,mh of Duuno, 2 Sw. ami Tr., 500 j Willi.anis on Executors 3<!-’ 

* Indian Succession Act, s. 22G • -Vef V iqqi 

Eee., .123 , Mursh v. Marsh, 1 Sw and Tr o's '• J I ' r‘’ 
the ,oo.U of Shurnn,n, L. K., 1 P and D Odl". , 'T V;', 

« Ilnrter v. Ilurter, L. 11., 3 P. and D., 11 ; ,, { j, ’ ' ' .’T 

yoodsefOs,ru,d, E. U , 3 P. and 1,., 102 > v. .UciVirr,.; 1 I,,' E L I 

goods of Uuuno, 2 Sw. and Tr„ 500 ; Ithodes v. Bhodes, E. U., 7 -V,.. Ca 102 
’ In the iMiods of ihwuhl, L. li., 3 r. and D., 1G2 * 

» Unrirr v. Ilurlrr. E. 1!., 3 P. and U., 11 ; Vo so,;;, pj,. SI, S5. 
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of all and sing-ular and efiects of the deceased, with the same exception. i 
Prohate, however, limited to part of the estate, it was held in Bombay, can- 
not be granted,* the whole estate of the testator being vested in the executor 
under s. 179 of the Indian Succession Act, and s. 4 of the Probate and Admius- 
tratmn Act, and .t seems from the judgment of the Bombay Court that this 
rule IS not relaxed by reason of the fact that the person seeking such limited 
probate is able to get possession of all the property of the testator without the 
ssistance of the Co^t and that probate is necessary only to enable him to collect 
a few outstanding debts.3 A similar rule incase of letters of admir' f f 

.pplied b I. is™, In n, CU.nl TZ 

ofTd ’• f “Ot compulsory for Hindus to take out letters 

property ; but Pontifex, J., held, that if Hindus take out letters of 
tration at all, they must take out general letters ^ 

for f where a testator has made his will 
or a paHicular or limited purpose only,-r. g., the administration of a fund 

vested in himself as trustee, the administration of an estate vested in ^ t 

as executor, or the administration of his OAvn nrnr,Prf.r ‘ ^ himself 

or country, and has died intestate as regaids Ll othL'pZerty rfh'’’ 
vested in him, the next-of-kin (without waiting for the 
limited probate to which he is entitled under such circumstan 1 
administration of all and singular the deceased’s efiects, save and TxceTwhat 

r of a tLatri: 

.hat she had power to dispose of by her will, and has JspoTedTbylt ZZl 
the executor proves the will.® ^ oelore 

In India, a general discretion is given to the Omirf j. i 

administration subject to an exception, wherever the Lnil of Z 
an exception to be made.7 Where a erant wl+t, .• ^ requires 

of administration, with or without tS ^P “ TT"" ’ 
is other estate of ’the decealet ^ persl e“d ’t^; "w 
of the remainder of the deceased’s estate may take T ^LT of “ 0 ?^““ 
letters of administration, as the case may be, of the rest of the deceJeZs 


^ Coote’s Prob. Pracfc., 160. 

® In re ThaJcer Madhavji Dharamsi I. L. E., 6 Bom 460 
® Ibid, 


* I. L. E., 5 Calc,, 2; (S. C.) 4 C. L. E., 220. 

® See In the goods of G-rish Chunder Mitter, I. L. E. 
Suttya Krishna 0/iosal, I. L, E., 10 Cal., 554. 

® Coote’s Prob. Pract., 161. 

’ Indian Succession Act, s. 227; Act Y of 1881, s. 43. 


6 Cal,, 483 ; In the goods of Cowar 
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<-tntc i SuH, a grant of (laM-est, or a g,,aut as it k t , ■ „ 

; j; *■ 

p have seen that ^vlien an executor i]\o< nff. . i ^ gi-ant. 

I'rfore lie lias administered all the estate of tho l' ' the avill, but 

i‘.'^tee mil, he admitted to prol^et 

the uill annexed may he o-ranted tn 1 ■ f /i ^''ministration with 

of as may ho nnadministered S As the” x°ec t^^ ” 

'lerivative execaitor of the m’ ' I * ' c«cutor is not, in India, 
mlministrator of a deceased nef'"' t ' 

t'-ition,' The new rei.resentative wl'”'' '‘'’"“I’S- 

I.art of the estate of the testator T "‘''ninistcr such 

o.ecu,or is teelinically:^::^ u^-Zr " 

fxltnnttalnifis-. Jn all cases wluo-n n . ^ ^ ^ honis jioh 

0.1 the estate fully, a new repivsertahV^^^^ 

’•"'1 "■ -ml'inK n g-i-unt in such a case, the Coart is to 1 ’ '* 

>■'>'''« '•■‘i apply to original grants, and must grant letters "o'ra^ ^ 

ll.oso persons only to whom original -.rants mi-dit T to 

^'•iK'i'o a limited grant lias expired l7 oltluxion'o 

of the event or contingency on which if J* • ^ ^^«PPcnmg 

''“■■■“•■'I - »lalo ,1"' ''T," "'" ”” 

e'""'"' '• "'•« 1'~> I. "1 m >» 

being a re-grant of the whole of tlio deceasiSs VT t" "" 

grant being applied for, must be sworn niuler fh. T 

the original grant was taken tl l as that for winch 

uas laken, though a n'n*f. 41. 1 ^ 

been dis|,osed of l,y the lirst grantee 1 The fill • 

ill 'vliich supplemental grants may he made ■^-rr'Vr 

been nppointed for a limited iieriod and tlmf , i i ''-'"oo'itor has 

executor, if there he si.eli, takes probate ('■> r'wi 

■ (-) A here aduuuistratiou (witli 

■ In, linn Snocosslon Art, s. 228; Act V of 1881, s. 4t 
‘ Iiidiiii, Siirerssioi, Art, s. lilli; Art V of 1881,’ s, Ifl. 

' IVSoii:,, V. Si-cr, t,u;i of 12 I!, L. li., 423 

* Indian Surrossion Act, s. 229 ; Art V of iss'l s 43 -no 

L. If., 423. . ■ In, D,So\r.a v. of SUtto, 12 B. 

‘ Iiuiian Siicrossion Art, s. 230 ; Art T of ISSl, s .jg 

" Iiulinu Siircossioi, Art, e. 231 ; Act V of 1881,’ s." 47 

’ Abbott V. 2 Phill r *1 ’ * ’ 

Proh. IWt., 171. ’ ^ 3 Sw. ana Tr., 175; Cooto’s 

* Soc Vovio's I'rob. Praet., 17 :;, 173 , 
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the will annexed) lias been gxanted for the use and benefit of a lunatic executor 

the grant ceases on the executor becoming sane, and he is entitled to probate! 

(3.) If in the last case the administrator should have died, further adminis- 
tration for the use and benefit of the executor is granted. If, however, the 
unatic should have died, the grant of the administration ceases, and adminis- 
tration wnth the will annexed is granted to the person entitled thereto (4 ) 

A similar comse is followed in the analogous case of a grant of administration 

0 a guaidian for the use and benefit of an executor during his minority. (5.) 

lere administration has been granted to the attorney of the executor it 
ceases on the latter duly applying for, and obtaining probate of the will ’ It 
jso ceases on the death of the attorney. (6.) When probate has been gi-anted 
o the substance of a will limited until the original will or an authentic copy 
thereof be brought into the registry, the grant ceases on the original or an 
authentic copy thereof being discovered and brought into the registry and the 

executor will take probate of the original or of the authentic copy as’ the case 

may be. So, if administration is granted j,ende,ife lite, it ceases on the deter- 
mination of the suit. 


lere it is found that errors in names or descriptions have crept into the 
^ as where names have been misspelled, or the status of the deceased mis- 
stated or where the .time and place of the deceased’s death has been misre- 
presented, or the purpose of a limited grant wrongly recited, the errors or 
misdescriptions may be rectified by the Coui-t, and the grant of probate or letters 
admmistration may be altered accordingly.! The practice, in En-^land 
IS to bring such errors to the notice of the Court by affidavit.^ Alterations’ 
lespect of names or descriptions are not confined to those of the testator, 
but may be made in regard also to e.xecutors or administrators where omis- 
sions or mistakes have been made.3 If the original grant be lost or inacces- 
sible, a notation or alteration may be made on an exemplification of it ! In 
the case of In goods of Whitef a probate was amended by insertino- the 
word Ward instead of that of ‘ White.’ In another case, the Court allowed 
a probate to be amended, after it had issued, by the addition of a fuller de- 
scription of the testator than was given therein in the first intance.6 In In 
the goods of AllcUnf the Court directed a memorandum to be endorsed on a probate 


' Indian Snccession Act, s 232 ; Act Y o£ 1881, s. 48 ; Cooto’s Prob. Pract., 175 
« Coote’s Prob. Pract., 180. 

® Ibid., 179. 

* Ibid,, 178. 

* I. L. R., 4 Calc., 582. 

* Zw the goods of Towgood, L. li., 2 P. aud D., 408. 

’ L.R., 1 P. and D., 664. 
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after it had is-suecl, as to the true date on Avhich a Avill Avas executed, 'when it 
was satisfied that the date giA'en in the probate was erroneous. 

It may happen that a codicil is discovered after a grant of probate or of 
letters of administration with the will annexed. In the case of the latter, the 
codicil may be added to the gi'ant on due proof and identification and the grant 
altered and amended accordingly.^ In England, in the case of a codicil being 
found after probate of the Avill has been granted, the procedure is different. 
A separate probate of the codicil is granted, unless it repeals the appointment 
of the executors made by the will, and the first probate undergoes no alteration 
or amendment. If, hoAvever, the appointment of the executors is annulled or 
varied by the codicil, the probate must be brought in and a ncAV probate gi*anted 
of the will and codicil.^ Where an unattested or unexecuted paper incorporated 
by the testator in his will has been omitted from probate, the probate may 
be amended by engrossing the former upon it.^ 

As in England, a grant of probate may be revoked for just cause by the 
Court Avhich granted it.* 

‘‘Just cause” according to s. 234 of the Indian Succession Act (corre- 
sponding in the s. 50 of the Pi-obatc and Administration Act), which folloAvs 
the English decisions, is explained to be, 1st, that the proceedings to obtain the 
grant Avcrc defective in substance ; 2nd, that the grant was obtained fraudulent- 
ly by making a false suggestion, or by concealing from the Court something 
material to the case; 3rd, that the grant Avns obtained by means of an untrue 
allegation of a fact essential in point of laAv to justify the gi'ant, though such 
allegation Avas made in ignorance or inadvertently ; 4th, that the grant has 
become useless and inoperative through circumstances ; 5th,''’ that the peraon to 
Avhom the grant Avas made has wilfully and Avithout i-easonahlc cause omitted 
to exhibit an inventory or account in accordance with the piovisions of Part 
XXXIV of the Indian Succession Act, or Chap. II of flic Probate and idminis- 
fration Act, or has exhibited under that Part or Cha]>ter an inventory or account 
Avhich is untrue in a material respect.^ 

' Indian Succession Act, s. 233 ; Act V of 1381, s. 40. 

* Indian Sncccssion Act, 8. 185 ; Act V of 1881, s. 10 ; soo Cooto’s Prob. Pract., pp. 255, 
250, citing Dr. Lnshington in Sheldon v. Sheldon, 3 No. Ca , 255, 250. 

® Cooto’s Prol). Pract., pp. 255, 256. 

* Indian Succession Act, s. 234 and Act V of 1881, s. 60, as amended by ss. 2 and 11 of 
Act VI of 1889. 

• Added by Act VI of 1889, sa. 2, 11. 

• The folloAving examples are given by the sections (a.) The Court by Avhioh the grant 
wds made had no jurisdiction. (5.) Tho grant Avas made withont citing parties Avho onght 
to huA-o been cited, (r.) Tim will, of which probate was obtained, Avas forged or revoked. 
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A grant of probate is not in the nature of a summary proceedino- to be 
contested by a regular suit in the Civil Court.* It must be contested hi the 
Court out of which the grant issued, and it must be contested before the Court 
SI mg as a Court of Probate, and not in the exercise of its ordinary civil im-is- 

tr 7 3 Komollochun Butt v. NihuUon 

»,B ‘ The duty of the Judge upon an application being made under this 

section (234 of the Indian Succession Act), somewhat depends upon what has 
passed on_ the previous grant of probate. Clearly, however, the first thing for 
him to do IS to dmect notice to be given to the executor, and all persons interest- 
ed under the 1 ^ 11 , or claiming to have any interest in the estate of the deceased. 
It IS also clear from s. 261 (of the Indian Succession Act) that the executor will be 
the plaintiff in the regular suit which the Judge will then have to try, and the 
object of this IS clear. It is in order to enable the Judge, if he thinks proper 
to call upon the executor to prove the will again in the presence of the objector, 

to prove the will in solemn form. But a discretion is left to the Judge. Where 
^ere has been already full inquiry as to the genuineness of the will the Judge 
^11 probably take as he would have a right to take, the previous grant of probate 
as fac^e eiudence of the will, and so shift the onus on to the objector. 

u if there had been no previous contention, and the will had only been proved 
summarily, or in what is called common form in England, that is, without any 
opposition and merely er parte, to the satisfaction of the Judge, who can know 
nothing of the circumstances or the state of the family, then he ought in all 
ordinary cases, to have the will regularly proved afresh so as to give’the ob 

je^r an opportunity of testing the evidence in support of the will, before being 
called upon to produce his own evidence to impeach it ” ° 

not -e apparently 

wtictlow th rr circumstances 

which show that It IS expedient or equitable that a grant should be revoked 

a minor obtains probate on the suggestion, or tacit understanding, that he is 

of full age, or an executor obtains probate of a will of a living person, the pro- 

(d.) A obtained letters of administration to the estate of B, as hia widow, but it has since 
transpired that she was never married to him. (e.) A has taken administration to the estate 
of B, as If he had died intestate, bnt a will has since been discovered (f ) I I 

was granted, a later inll has been discovered. (,.) Since probate was JLLd, a c dici. h ^ 
been discovered, which revokes or adds to the appointment of executors under ti.e will f A 1 

' Mat/ho V. Williams, 2 N. W. P. H. C, R., 268. 

® Ibid., p. 274, per Turner, Offg. C. J. 

« I. L. R., 4 Calc., 3G0 ; (S. C.) 4 C. L. R., 175, 

■* See p. 34G, note (G). 
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bate mu.st be revoked.^ In In the (joods of ^lorris? administration gi'anted to 

the elected o-uardian of flic children of the intestate Avas recalled, there being 

a testamentary guardian Avho had not renounced. In the goods of Fervlerf the 

ten<iiit-foi-iife having assigTicd liis interest to the remainderman, after taking 

administi ation \\ith the will annexed, tlie grant Avas rcA'oked and fresh adminis- 
tration granted to the remainderman. 

England, the Coiu-t ncA'cr revokes a grant made to a AATong person except 
' the right to the grant which is to take its ]>lace, asks 

■ aid is also piepared to take it at the same time that he makes his 
‘I I ‘a ion to lOAokc. Thus, m Phillips y. Alcockl’ whovc a husband had ob- 
- ’ *u mimstiation to the estate of his deceased AA'ife as intestate, and tAA’o 

AM Is were -‘ft^-wards produced, the Court refused to revoke the administration, 
uutd one ot the wills had been proved to bo good in law. 

troC '"l '"'I in-obate or letters of adminis- 

ti at on has been made becoming of unsound mind is suiTiciont gi-ound for rovok- 

. g the probate, but the Indian Acts are silent as to what shall be done in eases 

AA leie tl.ere are more executors than one. and one of them has. after the grant, 

e III. am. In Liighiml, in In the goods <f Marshalld two executors had been 

nppo.n ed by the testator, and one of them applied for and obtained probate of 

le AM poAAii being reserved bir the other to come in. The executor Avho had 

0 aimi pioiate became of unsound mind and in consequence the estate could 

not 1,0 . .alt w.fh, Tl,c otluu- cxcn.tor then obt.iined protete under tlie power 

rcsciTed tc, h,m and upj,liea(ion wns made to have the probate -ranted to the 
unatm revuked. The Court upon such apidieation revoked both ^probates and 

y C> the sane exeeutor, reserving a power of making a 

liko grant to (he Innatie upon his becoming of sonmrmind and desiring to 
otain thesame.5 Tl.oro have been eases in England in which the Court has, 
without revoking tlio original grant, made subsidiary grants, as where a solo 
exmitoi lias heroine a Imnitie. In such a ease a new grant has been made to 
tlio CoinmiKeo ol tlie liiiialie, or, where there was no Committee, to the residuary 
legatee tor bis use ami l.onolit until ho slionhl boronieof sound mind,^ 

‘ In llu- .joo.h of Xopior, 1 Phill., 83 ; seo Cooto’s frob. I'raot,, 1S7 ; Inmlc^lonm v. Trim- 

ti’.'/oini, 3 Ihigg,, Ee, 1!., 213. 

• 2 Sw. aa.l 'I'l-., 3t:o ; Ooote’s Prob. Prnct., 20. 

■ 1 Ita--.. 211. 

roiite's Prob. Pnu-I., 101. 

‘ 2 Leo, 07. 

“ lllustralion (/,}, s. 231 of (bo Iiulian Sncocssion Act. 

’ 1 Curt., 2il7. 

“ SCO In t}o> goods of Xowton, 3 Curt., 428 ; In the goods of PhilUps, 2 Add., 335. 

t*- s I lob. 1 i.iol., lJ3i SCO it! //to goods of l>itu4v>', 1 Curl. 286 ; see also Iiuliaa 
Succossiou Act, s. U)6. 
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Persons who seek to question a will must prove an interest sutBcieut to 
entitle them to a locus standi in Com-t, but the want of interest is an objection 
which should be taken at the earliest possible stage of the proceeding,! and, it 
seems, a legatee under a will has, so long as the will stands, an interest sufficient 
to maintain a suit for the revocation of probate* In In re Bhobosoondari Babee,^ 
where a judgment-creditor attached certain property belonging to his debtor, 
who was the uext-of-kiu of the deceased, the widow of the deceased applied 
for probate of an alleged will of her husband, and it was held, that the judg- 
ment-creditor was entitled to oppose the grant of probate of the will which 
had the effect of passing property which otherivise would have come to the 
heir. In the case of Baijnafh Sahai v. Bespufty Singh, ^ a Hindu testator died 
leaving B, alleged to be his adopted son, and C, who would have been his heir 
in default of adoption, and made a will of which B applied for probate, and 
It was held, under the Succession Act and Hindu Wills Act, that creditors of 0 
were not parties having any interest in the estate of the deceased, and were 

therefore not entitled to oppose the grant of the probate, and this decision 
was approved of by the Privy Council. ^ 


In KomoUochun Butt v. Nilrutton iVundle,^ K and J, two brothers, originally 
held possession of certain joint properties in which they each had a half share. 
On the 1st January, 1872, J died childless, leaving a widow who would, there- 
fore, under Hindu Law succeed to his estate. On the 13th November, 1875, K 
obtained probate of a will alleged to have been executed by J shortly before 
his death. Before the grant of probate, namely, in June, 1875, the widow had 
sold her interest in her husband’s estate to the plaintiff, who brought a suit to 
recover her share in the property upon the strength of his purchase allegino- 
the will, which was at variance with his interest, to be a foro'ery The wiU 
havi^ been found to be a forgery the District Judge gave the praintiff a decree, 
ihe High Court, however, held that the probate was conclusive, and that an 
application should have been made to revoke it, and postponed the final decision 
until the plaintiff had had an opportunity of making such an application. 

In the case of Vmanath Uukerjee v. Nilmoney Singh Beo,t which followed 
the case last quoted, it was held by the High Court that a creditor who has 
prior to a grant of probate, attached property to which his judgement-debtor 
would naturally be entitled as heir of the alleged testator, has such an interest 


> Mayho v. Williams, 2 N. W. P. H. C. R., 268. 

3 Ibid. 

® I. L. E., 6 Calc., 460 ; In re Hurro Lull Shaha, I. L. R,, 8 Cal,, 570. 

^ I. L. R., 2 Cal., 208, (S. C.) 25 W. R., 489. 

* Nilmoney Singh Deo v. Umanath Mookerjee, I. L. R., 10 Cal., 19, p. 26 
« I. L. R., 4 Cal., 360, S. C., 4 C. L. R., 175. 

’ 7 C. L. R., 337, (S. C.) I. L. R., 6 Cal., 429, 
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in the property of tl,c decoasccl as to entitle him, on probate of an alleged will 
being granted, to apply for revocation of the probate for just cause. That case 
however, was taken up to the Privy Council and, although the Judicial Com- 
mittee refrained from coming to any final decision as to the right of an attach- 
ing creditor to apply for revocation of a probate, they expressed grave doubt whe- 

that t f I ; r “ ground 

II Co ^ «Pon the opinion expressed by the Ldb 

of prober* ‘ «‘o g^-ant 

tercsrio l!n,7 f in- 

most apply or the revocation of probate on the ground that the ,vill is not 

genuine, or to call upon the executor to prove the will in solemn form per testes ^ 

Where a pe..on, whose interest is such as would have entitled him to 

appear in proceedings instituted for obtaining a gi-ant of probate, had notice of 

«uch proceedings before the grant of probate was issued, and abstained from 

coming forward, be will not be allowed to insist that the will be proved in 

solemn forni,^ unless, perhaps, it were made out that the circumstances leading 

liim to believe the will was not genuine had not come to his knowledge until 
after tlic grant of tlic probate.^ ’ 

Where an application is made for revocation of probate by a pei-soii who 

alleged that he had no knowledge of the previous proceedings, the Court oiicht 

to allow the applicant an opportunity of proving his allegation and if satisLd 

that ho had no such knowledge, should order a new trial ns to the factum of 
the will.^ 

When once probate in solemn form has been gi-niited, no one who has been 

cited, or has taken part in the procecdino:s, or who was cognisant of them 

can afterwards seek to have it cancelled, but possibly a renew might be allowed 
on a proper case being inade.’^ 

Where jirobato of the will of a deceased inohunt had been gi-anted to tho 
favourite chela, who had been appointed by tho testator to be malik of all the 

* Kilmoveij Singh Deo v. Vntannth MuVerJee, I. L. R., 10 Cftb, 19. 

^ Snrhomomjaln Dassi v. Shashihhoosun Bisnuis^ I. L. R., 10 113 

“ Brimln Ghou'dhrain v. Rndhica Choiedhrain^ I. L. R., U CiU., 492. 

^ V. Barnes, 2 Sw. niul Tr., 580; iYmiy// v. irt’ett, 2 Plnll., 221 ; 

Oirdhitr, I. L. U., 5 Rom., G38. 

* UnjifA/ Chowdhrain v. Radhica Ohou'dhrain, I. L. R., U Cab, -Ut^. 

® In rt’ Pifiliin'jii Dehi. I. h. R., 8 Cal., 8S0. 

’ Ri Vditniber 1. L. R., 5 Rom., 038. 
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properties comprised in the endowment, it being provided by the will that if 
anything were done prejudicial to the interests of the endowment, or contrary 
to Hindu practice, religion, or usages, the property should vest in such disciple 
of his who should be competent and vii-tuous,— it was held that the Court had 
no power to revoke the probate on the ground that the chela to whom it had 
been granted had taken to an immoral course of conduct, and in consequence 
had been excluded from the community of mohuntsd It was pointed out that 
the proper course in such a case would be to bring a suit under the Religious 
Endowment Act, or any other suit, for a declaration that the person, to whom 
probate had been granted, had disqualified himself for the office. If in such a suit 
a decree was obtained and duly certified to the Court which granted probate, 
that Court, would, it seems, direct the revocation of the probate.* 

A grant of probate must be contested before the Court out of which it 
frsued sRting as a Court of Probate, and not in the exercise of its ordinary civil 
jurisdiction. And, the fact that a grant is contested on the ground of the exe- 
cution of the will having been obtained by fraud will not, it has been held 
deprive the District Court, as a Court of Probate, of jurisdiction to determine 
an application to revoke the probate.* In In re Bhobosoondari Dabee* White 
J., remarked The only grounds upon which probate can be impeached in a 
Civil Court are those stated in s. 44 of the Evidence that the probate 

was^anted by a Court not competent to grant it, or that it was obtained 
by fraud of collusion, which means fraud or collusion upon the Court and 
perhaps also fraud upon the person disinherited by the will but it cannot 

be shown that the will was never executed by the testator, or was procured by a 
iraud practised upon him. ”6 


Under the Indian Succession Act and the Probate and Administration Act 
the jurisdiction in granting and revoking probates is conferred on the District 
Judge in all cases within his district, 7 but the High Court has concurrent 
jurisffiction with him in the exercise of all powers conferred upon him on that 
behalf,* and every order made by him in virtue of such powers is appealable to 

^ Mohun Dass v. Lutchmun Dass, I. L. E., 6 Cal., 11 j (S. C.) 6 C. L. K., 265. 

® Intestate and Testamentary Succession in India, p. 249, 

Mayho V. Williams, 2 N. W. P. H. C. K., 298 , Pri^stman v. Thomas, L. E., 9 Prob. 70 
210 * ^ ^ 

^ I* L. R*, 6 Calc*, 460* 

* Bamesbj v. Powel^ 1 Ves. Sen., 119, 284. 

* Intestate and Testamentary Succession in India, p. 251, 

’ Indian Succession Act, s. 235; Act V of 1881, s. 51. 

® Ih\d., s. 264 ; Act Y of 1881, s, 87 ; see In the goods of Moyiokiir Mookerjee, I. L. E,, 5 Cal. 
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tlie Higli Court uikIlt the rules coiitaiueil in the Civil Procedure Code appli- 
cable to appeals,* By s. 235A of the Indian Succcs.sion Act,® and s. 62 of the 
Piobate and Administration Act, the High Court has power to appoint such 
udicial officers, within any di.striet as it thinks fit, to act for the District Judge 
as delegates to grant i.robato and letters of administration in non-contentions 
cases, but, in cases of High Courts not established by Royal Charter, the appoint- 
meu .must be made with the previous .sanction of the Local Government. The 
-s net Court has no jurisdiction except in cases within the Indian Succession 

or Trobatc and Administration Act.® Under the latter Act, it has now 
jurisdiction to admit the will of a Mahomedan to probate ^ 

t*.tio:: f ::;ed!" i: i:i te' Delf 

missiouer.® ^ Commissioner, but in the Judicial Com- 

The powcis iiml autliol’ity of the District Tn.lryn * j . 

and hi.^ proceedings are generally to be recrulated as fir M 
tl*o case will admit, by the Code of Civil' wj ; ; n “ 

by Mr. Stokes in his Commentary on the Indian S 

;*PP1.0S to pro«.ediiig.s of High Courts in their testamentary a!J llt^fte 

Civil P 1 ■•*'g»lated by the Code of 

Cn.l Procedure 111 matters relating to the granting of probate and letters of 

. dmiiiis ration. By the rules, however, of the High Court, Calcutta, it was pro- 
I d, that the procedure in all cases, which should be brought before the Cmirt 
*n the exercise of its original testamentary and intestate jiinsdiction, should be 
egulated, as far as the cireumstances of the case admit, bv the rules of pro 
m ure aid down in the Indian Succession Act of 18(56, whe’ther the Act itself 
. ppl.es to t e case or not; and in oases in which .such rules are inapplicable t 
procedure should be regulated by the Code of Civil Procedure,® 

(S. C.), G C. L. K., 228, where ns a Court of cmicnrront jiirisdietioii the llieh r , i i 

With a case Which had boon improperly referred to it. under s CU7 onho cfv'l 1> . 

Code, by n District Judge. Trocoduro 

w,‘"e r rir 

I.,. '""‘'"'■'.-“'■'"'‘•'■SSI.ItaW.lMdD., 

® Sec Act XXV of lS;tS. 

■* See Fiitimiiniih^a lie<jnm v. Jlir Mi, 6 C. L. If, JPl. 

‘ Thukoor KrUto Sunna v. B(h<oodi'b (J/io'/mmcc, 12 W. .121 
Indian Succession Act, s. 230 ; Act V of ISSl, g. 53. 

' Ibid., S. 23S ; Act V of 1881, s. 55. 

“ Kale G5. Belehaii.bers's Ki.lcs ami Orders, p. 88, Lues, ate and Testa, iiei.tarv Saccos. 
Slou in India, p. 2i)i. • 
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Under s. 237 of the Indian Succession Act and s. 54 of tlie Probate and 
Administration Act, the District Judge has power to order the production in 
Court of testamentary papers or to take steps to cause their pi’oduction in Court. 

The fact tliat the testator, at the time of his death, had a fixed piace of abode, 

or any property moveable or immoveable, within the jurisdiction of the Judo-e 

IS sufficient to give him jurisdiction to grant probate to any one applyino- the ”e- 

for upon a petition stating these facts, i and it has been held to be sufficient for 

the purpose of giving jurisdiction under this section that the property alleo-ed 

by the petition to have been situate within the jurisdiction of the Judo-e should 

have been in the possession of the testator at the time of his death.* ° In non- 

contentious cases a District Delegate may grant probate where it appears on a 

verified petition that the testator resided at the time of his death ivithiu his 
juiusdiction.^ 

-Where the deceased had no fixed abode at the time of his death within 

the district, and application is made for probate, the Judge may i-efuse the an 

plication if he consider that the application could be disposed more justly m- 
convenientlj in another district.-^ 

Section 244 of the Indian Succe.ssion Act, as amended by s. 4 of Act VI of 

, and s 62 of the Probate and Administration Act give dh-ections as to tho 

form in which applications for probate must be made .—In cases where the will 

IS written m any language other than English, or that in ordinary use in 

proceedings before the Court, a translation of the will by a translator of the 

Coimt, If the language be one for which a translator is appointed, or, if the 

will be in any other language, by a person competent to translate the same, must 
oe annexed to the petition for probate.® 

If an application for probate be properly made and verified it will be 

conclusive for the purpose of authorizing the grant of probate, and no grant 

made upon such application can be impeached by reason of the fact that the 

testator had no fixed abode or no property within the district at the time of 

IS death, unless by a proceeding to revoke the grant, if obtained by fraud upon 
the Court.® ^ 

It may be here mentioned that the Limitation Act does not apply to applica- 

• Indian Succession Act. s. 240 ; Act T of 1881, s. 50 ; see Za the matter of Marro Lall 
Shaha, I. L. K., 8 Cal., 570. ^ 

“ ^un Bahadur Singh v. 3IoJiaranee Rajrnp Koer, 4 C. L. S-., 498. 

Indian Succession Act, s. 241 ; Act V of 1881, s, 57. 

‘ Indian Succession Act, s. 245 ; Act V of 1881, s. 03 ; see Rule 079, Belchambers’s Rule, 
and Orders, pp. 209-70. s Kulea 

® Indian Succession Act, s. 243 ; Act V of 1881, g. GI. 
s s 
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tions for itrobatc.' Probate, however, cannot be granted until the expiration 
f>f 7 clear days from the testator’s death.^ But letters of administration with 
fhe will annexed may be granted within that time.^ 

In cases to which the Indian Succession Act applies, the Distnet Judge in 
vhose jurisdiction any property of a deceased person is situate, is authorized 
and required under s. 239,* until probate is gi'antcd of the will of the deceased 
person, or an administrator of his estate granted, to interfere for the protection 
of sucli property at the instance of any person claiming to be interested therein, 
and in all other cases where the Judge considers that the property incurs any 
risk of loss or damage; and for that purpose, if he shall sec fit, he may appoint 
an olficcr to take and keep possession of the property. The person so appointed, 
however, is not a legal representative, and cannot institute or defend a suit.^ 

Probate, as we have seen, establishes the will from the deatli of the testator.^ 
By section 242 of the Indian Succession Act, it is provided that probate or letters 
of administration shall have effect over all the property and estate, moveable 
or immoveable, of the deceased, thiongliout the province in which the same is 
granted, and shall be conclusive as to the representative title against all debtors 
of the deceased, and all persons holding property which belongs to him, and 
shall afford full indemnity to all debtors paying their debts, and all persons 
delivering up such property to the person to whom such probate or lettei-s of 
administration shall have been gi-anted, provided that probate and lettoi's of ad- 
ministration granted by a High Court,7 after tho first day of April, 1875, shall, 

unless otherwise directed by the grant, have like effect throughout tho whole of 
British India.® 


■ In rc Ishan Clnmler Rmj, I. L. I?., G Cnio., 707 ; (S. C.) 8 C. L. R,, 52 ; Golind Chund 
Gnssami v. Rnngun Mnncij P„s,sto, C C. h. R., 345, (S. C.) ; I. L. R., 6 Cnlo . CO. 

Indian Succession Act, s. 258 ; Act A' of 1881, s. 80. 

* In the gooils of Wilson, I. L. U., 1 Cal., 1-19. 

^ That section is not incorporated in Act \ of 1881. 

“ .Soo Act II of 187b s. Gt. Soo llcgimental Debts Act, 26 and 27 Viet., c. 57, ss. 7 and 8. 

• P. 324, supra. 

’ Tho expression ‘High Court’ means -"(n) a High Court for tho timo being estab- 
lishod luulor 24 and 25 Viet , c. 104; (6) tbo Chief Court of tho Punjabi (c) tho Court of 
tlio Kecordor, Uangoon.”— Act II of 1877, s. 1 ; Act XIII of 1875. 

'I’hojnovisowas added by Act XIII of 1875, s. 2. Tho section, as amended by Act 
xni of 1875 and Act II of 1877, has boon incorporated, with slight additions in tbo proviso, 
ass. 59, in tbo Probato and Administration Act, Y of ISSI. Tho proviso in that Act is 
as follows : I rovided that probates and letters of administration granted by a High Court 

ostablishcdbyKoyal Charter, or by tho Chief Court of tbo Punjab, or by the Court of tho 

Kecordor of liangoon. sliall, unless otherwise directed by the grant, have like efft'et thnmghout 
tho whole of Hritisli India. 
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lu the case of pei-sons not governed hy the Indian Succession Act or l)y 
tJie Probate and Administration Act, probates, it was held by the Bombay High 
Court, granted in respect of Hindus, Mahomedans and other persons not usually 
desagnated as British subjects take effect only, and can only be granted for the 
pm-pose of recovering debts and securing debtors paying the same, except so far 

as was promded by Act XXVII of I860> Cutch Memons,^ it was held in 1880 

were not Hindus, within the meaning of s. 2 of the Hindu Wills Act and in 

their case, therefore, probate could not be granted to take effect throno-hont 

India.8 In cases under s. 179 of the Indian Succession Act, or s 4 o^f the 

Probate and Administration Act, probate limited to part of the estate cannot be 
grantea> 

The wills of Cutch Memons arc now apparently governed, as to probate, by 

the Probate and Admiuistration Act in territories where that Act is made 
applicable. 

Act IIoTisv? 'r"] Administrator.General, under 

Act II of 1874, It was held, were not affected by the amending Act, XIII of 1875 
and, accordingly, such grants, thoiigli general in form, were still limited to tlm 
Admmistratoi-GeneraTs own Presidency.^ But now, under s. 3 of the Adminis 
trator General s Act, IX of 1881, the High Court may direct, by its crant that 
probate or letters of administration granted to an Administrator-General of 

deLi!.r' throughout either or botli of the other Presi- 

In the goods of Shania Churn Mnllick,^ where the testator died in 1872 
leaving a will dated 20th November, 1865, and left nronertv wJtl ■ ii . ’ 

jurisdiction of the High Court at Calcutta and also within the Lai 
of the High Court at Bombay, probate was granted to the exe u o ^L^^^^^ 
property situate in Calcutta. An application was subsequently made bv th 

executors for a grant of probate limited to the property in Bomba V 1 

ficate under s. 3 of Act XIII of 18757 was asked for. The CouL^held Th 
It was not empowered under Act XIII of 187'^ fo ^ i 

property in any province or presidency. Again, in a 

1 See now Act VII of 1889. 

^ See Rahmabhai v. Haji Jussiip, Perry’s Oriental Cases, p. 110. 

In re Haji Ismail, Haji Abdula, I. L. R., 6 Bom., 452. 

InreThalcer Madharji Dharamsi ILR CR 

In the floods of Hetoson, 1. L. B., 4 Calc., 770; (S. C 1 4 C ’ L R L ^ 
n of 1874. ^ K.. 42. See s. CO of Act 

“ I. L. K , 1 Calc., 52. 

S. 242 A of the Indian Succession Act. 
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I'RACTtl'K IN GRANTING AND REVOKING PROBATE. 


lit tlie immoveable, as well as the moveable, projiertv fm-miiig part of the 
estate, and duty paid on tlie value of the whole.* But, in the High Court 
at Calcutta, under the Rules of the Court after the Hr.st day of April, 1875, 
all grants of probate or letters of administration under the Succession Art 
of 1865, and all grants of probate or letter.s of admini.stratiou with the will 
annexed under the Hindu Wills Act, 1870, must unless otherwise ordered, be 
drawn up by the Registrar with effect limited to the province of Bengal. 2 

Whenever a High Court grants probate with effect throughout the whole 
of British India, it must by a certificate notify the fact to the other High Courts'* 
and similar provision is made by the Probate and Administration Act for the 
transmission of a certitieate whenever any Court under that Act grants un- 
limited probate.^ In the case of an unlimited grant by the High CouH at Port 
William, the Registrar of the Court must send with the certificate an inventory 
of the property and effects of the deceased.*! Under the rules in force in tlm 
High Court, Calcutta, every petition for (.robate or letters of administration 
must contain, in addition to the particulars recpiircd by the Indian Succession 
Act, a statement containing such details as will show fully how and on what 
princiiile the value is calculated or arrived at.** Every petition for probate 
must be signed by the petitioner of his pleader, if any, and verified by the petitioner 
bimself,7 and by one of the witnesses when procurable, ^ and a per.son knowingly 

making a false verification is liable to puuishment for giving or fabricating false 
(.'videuee.'' 

Upon an a])]>lieation for probate, so long as it is made jhh, it is not the 
province of the Court to go into questions of title with referenee to the iiroperty 
of which the will purports to dispose.**’ On the other hand, a grant of probate 

' In Ihe (looiU of Grhh Chuiuler Miller, I. L, R., (! Cale., -tSU ; (S. C.) 7 C. L. R., 5;I3, lu 
tlie reports of this caao the enrilor cases on this subject will be found collected. 

^ Ilelclmiubers’s llnlesnnd Orders, No. 701, p. 280, dated the 21st June 1875. As to 

lirobates and letters of administration pmnted in respect of estates of Hindus, see the Probate 

and Administration Act, V of 1881, s. 59. Intestate and Testamentary Succession in India 
p. 25(5. 

•' For tlie form of the certitieate. see <. 212 \ of ib-* Indian Suecession Act. 

.\et V of 1881, s. (10. 

‘ Ilelehambcrs’s Uulea and Orders, No. 705, p. 282 

^ llelchamher.s’s Rulo.s and (Vders. No. 7tX>, date.! the Ut .March. 1878. p, 280; see Rule 
071. Mid , p. ir.9. 

^ Indian Succession Act, a, 247; Act V of 1881, s. (1(1. 

'* /i.id.. s. 248; Act V of 1881. s. (17. 

** If>id , s. 249; Act \ of 1S81, s. t>S ; .sec Indian Penal Cotle, Act XbV ef 18(10, Chap XI, 
Ih'hurti htJI Studi/fil v. Jio/ijo Mohun 1, L. K.. 4 Pale., 1 ; (S C 1 L K 

422; see (Mnndcr V. (’.not, mi Drhn, 2 C. L. 11.. 577 ; .Y.nOm A* .er v. 

8i‘hm'» hii Thnkur. S L, R.. 287. 
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WHO MAY OPPOSE PROHATF:. 
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riomted out, in the case of Behanj Lull Sandi/al v. Jn,/,jo Mohnn Gossain, by 

GARTir, 0. J., does not confer upon the executor any title to property which his 

testator had no right to dispose of. It only perfects the representative title of 

the executor to the property which did belong to the testator and over which 
ne had a disposing power.i 

_ If an application for probate is unopposed, proof of the execution of the will 
IS sufficient to warrant a grant of probate, it being of importance that the tes- 
tator s estate should be represented as speedily as possible, and the grant not 

being irrevocable.- In all cases, however, where an application is made for 
probate, he District Judge or District Delegate may, if he think proper 
examine the petitioner in person, upon oath or solemn affirmation, and Lo 
require further evidence of the due execution of the will, and issul citations 
calling upon all persons claiming to have any interest in the estate of the 
deceased to come in and see the proceedings before the giant of probate 3 Anv 
person who would be entitled to apply for the revocation of probate wouM 

pl^bal./ of 

sou ^ adopted 

son the testator applied for probate of the will, the creditors of the person 

who u ould have been the heir in default of adoption came in and opposed the 
St nar *1'^* «iey were 

not parties having any interest in the estate of the deceased, and were there 

foie not entitled to oppose the grant of probate. In the case, however of 

^omullochun DtiU, Y. Nilnitton Mundle^lURKTiv , ’ * 

the Court, said : “ If we thought that the decision in f 

SjK went as far as to hold that a purchaser or an fttalifg dito^c^ 
not apply for revocation of a probate we shorW 
the point to be settled to a Pull Bench because we sW 

. rulffig,. I. ^ the CoXl Xfofon 

that a person interested by assignment in the estate of the deceased m-iv 

a will has been set up and proved at variance to his interests apnlvf' fr 
revocation of the probate of the ivill so set up ^ ^ 


* See In re Nohodoorga^ 7 C. L. R., 387. 

»>; 1“'" -r*' " ■« ■ 

I. L. R., 9 Bom., 241. ® Ranchod, 


« Indian Succession Act, s. 250, as amended by g. 9 of Act VI of 1881 • 
See p. 349. ’ 

® I. L. R., 2 Calc.. 208 ; (S. C.) 25 W. R., 489. 

® 4 0. L. R., 175 ; (S. C.) I. L. R., 4 Calc., 360. 

’ Intestate and Testamentary Succession in India, p. 263. 


Act V of 1881, s. e9» 
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PRACTICE IN GRANTING AND REVOKING PROBATE. 


In anotlicr case, Field, J., expressed an opinion that any person who can 
show that he is entitled to maintain a suit in respect of property over which 
probate would have effect, possesses a sufficient interest to entitle him to enter 
a caveat and oppose a grant of probated Thus, the mortgagee, under a mortgage 
executed by the next-of-kin of the deceased after his death, of property which 
was allepd by the widow, who propounded a will, to have formed part of her 
husband’s estate, is entitled to oppose the grant of probated 

In the case of U^na Nath Mookerjee v. NilmoHi Singh Deo Bahadur,^ Morris 
an RiNSEP, JJ., held, that a creditor, who had, prior to the grant of probate, 
attached property to which his judgment-debtor would naturally be entitled 
as heir of the alleged testator, had such an interest in the property of the 
deceased as to entitle him to apply for revocation of the probate for just cause,* 
under s. 23 t of the Indian Succession Act. The last mentioned case was 
appealed to the Privy Council, and the Judicial Committee, without deciding the 
point as to whether an attaching creditor had sufficient interest to apply for 
revocation of probate, expressed gi-avo doubts whether he could do so, unless 
uiion the ground that the iirobato had been obtained in fraud of croditora.* 
In a still later case,^ the High Court at Calcutta allowed an attaching creditor, 
who had entered a caveat, to oppose the grant of probate on the gi-ound that 
the will which was set up by the wife of the testator was a forgery and a fraud 
upon the testator’s creditors. 

Caveats may be lodged with the District Judge or District Delogato’ and no 
proceedings can be taken upon a petition for probate without duo notice to the 
caveator.^ In contentious ca^es, that is, cases where any pei-son appeals in 
person, or by recognised agent or pleader duly appointed to act in his behalf, to 
oj)posc the jiroceedings, and, in cases in which it otherwise appears that probate 
sliuuld not bo granted b}' his Coiu’t, the District Delegate cannot grant pro- 


* In Dhobosooudan D.ihec, 1. L. R., 6 Calo., 4G0. 


Hid. 

° 7C.h. R., 337, (S. C.) I. L. R., 6 Calo., 129. 

^ Intestate ami Testamentary Snccession in India, p. 203. 


* Singh Deo v. Vmannth Mooherjee, I. L. R., 10 Cal., 19. 

® Sttrhomougnia v. Shashi Bhooshun Biswas, I. h. R., 10 Cal., 113. 

’ Indian Succession Act, s. 251, ns amended by Act VI of 18S1, s. 6; Act V of 188 
70, For form of caveat see s. 252 of Act X of 1865, and j. 7l of Act V of 1881. 



® Indian Succession Act, s. 253, ns amended by 8. 6 of Act VI of 1881 ; Act V of 1881 
e. 72. Under the rules of tho High Court at Calcutta, a caveat must be supiwrted by affida- 
vit within eight days stating the right and interest of tho caveator and tho grounds of objec- 
tion to tho application. Unless such affidavit be so filed, tho caveat will not prevent tho 
granting of probate or letters of administration; and no affidavit can be filed after tho 


expiration of eight days, without the special leave of 
bere’s Rules and Orders, p. 275, rule 688. 


tho Court or a Judge thereof. — Beloham* 



administration bond. 2^)9 

bate.i In donbtful cases where there is no contention, the District Delegate may 
refer the matter to the District Judge and be guided by his instructions.* 

n cases where contention is raised before the District Delegate, or he con- 
siders that probate should not be granted by his Court, the petition and other 
papers must be returned to the applicant, unless he considers it necessary for 

\ 1 1 . 254 and 255 of the Indian Succes^mn 

trLon aTu ' -P-ding sections (76 and 77) of the Probate and Adminis- 

- - - 

shall be committed,^ and upon thaf section 
tion of probate in s. 3 of the same let 1 H 

of In the n^atter of JuggodishaH Babi, held tlat exltl a's" weH Ts Id' 

viously in the Hie-h Court Cplr^nff + ^ uniform practice pre- 

bond Lm the exe:u taking a 

Maharanee Bajrup Koerf where it was’asked that tl' ' ^• 

conditional upon the executor fumishim. security ^tTe C 

Bkoughton, JJ.) had refused to depart from that and 

Court had also considered that a bond could norbeTak 'f 

whom probate was granted.* ^ person to 

Notwithstanding the decision in the case nf xj. 

Bebi, it does not seem to have been the int f t Juggodishari 

from the rule of Em^lish Tw I f ' Ti- ® Legislature to depart 

of Objects and BeasoL to the ProbaTeTnTAl' 

Legal Member of Council ^ 

English law. provides for the taking of secti ;fofthe7"“r 
only from an administrator, it being considere^d 

; Li;:: ’ 

Xfctd., s. 253 C, inserted by Act VI of 1881 b 7 . A f tt ^ 

" These sections have been slightly altered by Act Yl ot 1889 
‘ For these words in italics the follnw;« ^2, 13. 

Who. any .rant n/ t... of aa..-n.-3tra;r;..Ue V ^ 

« I. L. B.. 7 Cal., 84 (S. C.) 8 C. L. B 397 ~Act VI of 1889, s. 6. 

’ 4 0. L. R., 498. 

Proceedings, December 22nd, 1866, 3 Jlad. H. C. R \ 
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wild IS sek'ctud l)y tlie tcstiitor liimself, suck security cau safely be iHsnensed 
with,” 

In the Probate and Administration Act,i however, it was thought necessary 

to give tlie Court discretion to take security even from an executor, on the 

ground, it seems, that, amongst the classes to which that Act applies, cases, 

It was apjirehended, might occasionally occur in which it might be expedient 

t lat security should bo given ,2 Now. under the Indian Succession Act as 

amended by s, (J of Act VI of 1889, it is no longer necessary for an executor to 
nirnisli security. 

The proceedings in contentious cases before the District Judge must as 

buntilt, and the person opposing being defendant.^ Where the will is contested 
le Court IS bound to consider not only whether the alleged will was executed by 

he tes ator but whether the will is valid or invalid, and whether probate of 
tbew.l ought o he granted. Every consideration, in fact, which oii.ht to 
induce the Court to refuse probate of the wilt must be taken into account* 

Where probate has been wrongly granted, the proper course is to apply to 
ho Court by which it was granted to revoke the probate, for a grant of pro- 
bate can only be contested by a suit in Court (sitting as a Court of probate 
and not as a Civil Court) out of which the grant issued,^ and the pei^ons who 

seek to contest a will must prove an interest to entitle them to a locus standi 
ill the Coiu-t.'^ 

Until a grant of probate has been revoked or recalled, no pei-son other than 
the grantee has power to sue or prosecute any suit, or otherwise net as represen- 
tative of the deceased throughout the Province is which the grant was made,’ and 


Every person to whom nay grant of letters of aclmiiiistratioii is coiniiiitted, and if tlio 

Judge so direct, any person to whom probate is gnintod. shall give a bond to tho Judge of tho 

District Court to eiuiro for the benefit of tho Judge for the time being with one or more 

surety or sureties, engaging Cor the due collee.ioii, getting in, and administering the estate of 

the deceased which bond shall be in siioli form, as the Judge from time to time by any veuoml 
or sjK'uial onler duvets. ^ ^ o<.uunu 

“ .\et V of 1881 s. 78. Intestate and Testamentary Siiocessloii in India p '^GS 

= c. l, i.,, ,,0 , ^ 

« , V!:l:;,"rrrcv'', 

H , i Lai., L'.j 4 L, L. U., 1/D, per Markuy, J, 

* Tide aupra, ]>. 

^ Indian Siieeessiou Ae(, s. 2G0 ; Aet V > 10 

’ ; 20aud21 Viet..o. 


77, s. 7o. 


RETURN OF REVOKED GRANTS — COSTS. 3(31 

where probate is revoked, the executor and others who have acted on the faith 

of the probate are protected, 6o»a payments to the executor under the pro- 
bate bemg a egal discharge to the persons making the payments. and the 
executor himself being entitled to recoup himself all payments lawfully made by 

Under s. 333 of the Indian Succession Act and s. 157 of the Probate and 
ministration Act, which sections have been added to these Acts respectively 
yss. an 17 of Act VI of 1889, “when a grant of probate or letters of 
administration is revoked or annulled under this Act, the person to whom the 

g an was made must forthwith deliver up the probate or letters to the Court 

hich made the grant. If such person ivilfully and without sufficient cause 

omffis so to deliver up the probate or letters, he shall be punished with fine 

w ich may extend to one thousand rupees, or with imprisonment which may 
extend to three months, or with both,” ^ 

Section 259 of the Indian Succe.ssion Act and s. 81 of the Probate and Ad 
ministration Act make provision fnr fir j ^ 

Judge, .nd Di.«e. D.CZ Di.t*. 

by the Local Governmeut of a public registry of wills i uPPe>utu.ent 

prob^; Lr, s:s‘r “■ »•'" *« «»*«■.. 

Where the difficulty had been created by the testator bim=olf +i 
probab, and li.iga.iou of both par.ic u.ay be ordered 'b. co„e ... rf .’h. ZL? 

■ Indian Sneoession Act, s. 262 ; Act V of 1881, s. 84. 

‘ In Registration Act, III of 1877. sg 42 - 4 R wo L 

“ Charter v. Charter, L. R 7 H of L 364 '• I Kegistration officea. 

. n. It., 7 U. of L., 364 ; m lower Court, h. R., 8 Ch. D,, 218. 
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LECTURE XI. 

POWERS, DUTIES AND LIABILITIES OF EXECUTORS. 

Executors of thoir own wrong-Powors of Execntora generally-Powers of Maliomeaan;E.xeoa- 
tOTs— Dotioa of Execators-Distribntion of the testator’s estate, anil Abatemont of lega- 
coa-Exocntor’s assent to legaoiea-Rofnntling of Legacioa-Iuvostment of Funds °to 
provide for Logacies-Liability of Execntors-Dcrastarif. 


Orilinarily an executor is the person to whom the execution of his tvill 
IS confided by tlie testator's appointment.* There is, however, another class 
of executors who arc not appointed to the office, but who are treated as such in 
consequence of tlieir having interfered with the estate of the deceased. Such 
a person is called executor of his own wrong, or executor deson tort. 

T he circumstances which will constitute a person an executor de son tort 
are the same in India as in England. It is, however, to be borne in mind that 
the provisions of the Indian Succession Act relating to executoi-s de son tort 
wore not made applicable to Hindus and other prisons to whom the Hindu 

Wills Act applies, nor have tlicy been in any way incorporated in the moi-o recent 
Act, the Probate and Adiniiiistration Act. 

From the case of Jogendranarain Deb Boyknt v. Emily Temple* it would 
appear to bo doubtful whether the principles applied in England against a per- 
son who intermeddles with tlic estate of a deceased are applicable at all in tlio 

case of Himlus. In that case Piieak, J. said According then to the state 
of the law alfecting Hindus, ns I undoi-stand it, if a debtor dies leaving his 
debt unsatisfied, the creditor must look for papuent to the person who” has 
received the deceased’s property in duo coiireo of descent, or in Bengal, if the 
deceased man has left a will, to the c.xeciitor who has taken assets, V to an 
administrator who has taken out administmtion. Now by what ontwaixl signs is 
f hc creditor to recognize the person who beai-s any one of those three chai-acters, 
Obviously there is but ono available due to him, vi:., the factum of his 
dealing with the assets of the deceased. And I am of opinion that hei«, as in 
England, the creditor is not obliged to seek out the root of anv one’s authoritj 
whom he finds in possession of the property which the deceased man left at his 
death. He may sue such a peisoii on the foundation of that possession only 
and 1,1 the event of his doing so, it will be on the defeiidniit to show not onh 


* Soo Iiulinn Succession Act, s. 2. 

2 fiul. Jur, Is. S., S.M; soo I\o,jhoonath Ohoso 
Montrioii, 308; Mohur Esstuh Ihjc Sa/nii riis/iicaA v. £’ 


V. ButliUnath .Ifi/ter, MortoiTs Rop., by 
. /. Co., 1 lay. ami B , 290. 
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that he did not in fact become possessed of the property in either one of the 
characters of heir, executor or administrator, but also to establish that he has a 
good title to hold it by some other right. If he is unable to do this, the Court 
ivill hold him hahle, as of his oivn wrong, to discharge the plaintiff’s claim in the 
same way , and to the same extent, as if he were actually clothed with one of 
the three characters which I have specified. I conceive this to be matter of evi- 
dence only , depending upon those principles alone which have led in England 
to the recognition of the vicarial liability hidden under the name of executor de 
son tort. It IS suggested that the doctrine, which I have just attempted to put into 
words, has never yet received judicial sanction in this conntry, and the case of 
Mohar Essada Bye Sahib Pushwah v. East India Company,^ has been quoted to make 
out that it has even been condemned. It appears to me, however, that this argu- 
ment IS founded upon a wrong construction of the judgment which the Court 
passed in that case. The plaintiff, as administratrix, sued the defendants for an 
account of their dealings with the estate of the deceased dni-ing the period 
between the date of the death, and the date of her own letters of administra- 
tion, on the ground that they had acted as executors de leur tort throughout 
some portion of that interval. The Court after expressing some doubt as to the 
exact nature of the authority or interest conferred hy letters of adminis- 
tration in regard to the property of a deceased Hindu, merely held that they 
certainly do not entitle the administrator to seek an account of dealings effect- 
ed antecedently to his oivn grant of administration ; because, if for no other 
reason, there must have been complete representation of the deceased and his 
estate from the moment of death in the shape of an heir (or next-of-kin) to 
whom the account should be made by the iutermeddler, if any account were 
due. I do not understand the Court even to have hinted that defendants 
might not have been successfully treated as executors of their own wrong by a 
creditor suing to recover on a debt due to him from the deceased. And in 
Boghoonath Qhose v. Buddinath Mitter,^ where a bill of discovery filed against 
persons dealing with an estate as executors de son tort was demurred to, on 
the doubk ground that it did not show fact of intermeddling, and also that 
under Hindoo Law there could be no executor de son tort, while the de- 
murrer was allowed, leave was given to amend, and thus, apparently, for no reasons 
are given, the objection of law was overruled. On the other hand, it is, I believe 
matter of daily practice in the Civil Courts throughout the country to make’ 
an heir with assets answer for the debts of the deceased upon the slightest possible 
evidence of kinship, if not upon absolutely none. It does not appear to me there- 
fore, that the opinion which I have already expressed is in any degree novel.” 


* 1 Tay. and B., 290. 

® ilorton’s Bep. by Montriou, p. 308. 





POWER.s nniEs and luetlities of executors. 


Tliat case was taken on appeal before Peacock, C. J., and JlACPnERSOK J 
but these learned Judges, in affirming the judgment of the Court below, did not 
necessary to decide whether a Hindu could be made executor de son tort 

intm-m“l ^ Indian Succession Act, is one who 

to the officr 17 ’ chcozsed, or does any other act which belongs 

existence but i„r :;;-"‘"'^ ^ a^-lnistrator S 

preserving them 71! ■ "'f pui’pose of 

of the family or’ propeir of" th "'l necessities 

of business with goods of the 'h ^ ‘^ee,lmg m the ordinary coui-sc 

a person an oxecTof I r"'"? 

curastance of intermeddino' with the l IT’ that a very slight cir- 

cxccutor de «)« tort. Thus, if a raarriT 

goods to satisfy his own debt or I ^ s ^iny o the goods, or if he takes the 

o.- 1 tr “■ 

1 1 1;- r — :n, 

acts done by him after ho became aAvare of the death ^ 

If an executor de son tort hands over part of the pi.perty, of which ho 

has wrongfully possessed himself, to a second pei.on, that peL may possi% 

null ^.b,mpson,^ wheiv a lessee died intestate during the terra, and his widow 

entered without taking out administration and paid the ixmt, and afterwanis 

t'lm Zlll' l"’ T m'" "-ith the assent of 

term ‘t ’ T"l 7 “‘'‘'"PJ’ ‘’'“’ing the rcmaiuder of the 

c m, ,t was held, that although the widow might have been chai-goablo as exe- 

It. ,x de son tort, her son-in-law had not made himself executor de son tort by 
taking tlio premises from lier.’^ ^ 

- Iiulmn Saccossion Act. s. 265 , Williams on Executors, pp. 265-266. 

Willmma on Executors, 2G0-263. 

■ Imlian Succession Act. s. 265, illustration (c). 

^ Williams on Executors, 203. 

• Indian Succession Act, s. 265, illnstration (5). 

’ To n * ^ 9 Q- Do 365. 

^ ii.j OUi). 

• Wiliams ou Executors, 207. 


EXECUTOR DE SOX TORT. 


In Williams v. Beales} it appeared that, in 1810, a lease for 61} years was 
gi-anted by the predecessor in title of the plaintifi to one “ H. G., his executors, 
admmistrators and assigns.” In 1814 H. G. died intestate. His widow ad- 
mimstered to his estate and remained possessed of the estate till her death 
in 1843. After her death, G. S. H., the father of the defendant, who had 
married a daughter of H. G., without any administration, took possession and 

death £ ground-rent, and he continued to do so till his 

death in 1856. After the death of G. S. H., the defendant received, and conti- 

ued receive the rent, paying the gi’ound-rent and dividing the balance 

between the two sisters and himself-no further administration having been 

taken out. He continued to do this doivn to the expiration of the lease when 

e delivered up the premises to the plaintiffs out of repair. The Court was of 

opinion that the defendant had done more than the defendant in Faull v. slZ 
son, and was executor de son tort of the term. ^ 

If a man, however, take the goods of the deceased by mistake sunnosin<. 

them to be his own, he will not be executor de son tort nor if he take Them as 
agent for the rightful executor.® 

If there be a rightful administrator or executor, a person who pos 
^ssmn of property belonging to the estate of the deceased or otherwise interfLs 
h the estate is a trespasser and not an executor de son tort.'- Were the mere 
possession of assets to constitute a man executor de s,yn tort, there might as 
po nted out by Sra J. Ppumeb, M. R., be at one and the same time both a rLftul 
executor and an executor de sem tort, the former deriving his title from th°e Zl 
which he had proved, the other clothed with his chapter by virL of T 

traced into the hands of twenty or more persons, each of them might on that 
principle be an executor de son tort.^ 

If a person sets up in himself a colorable title to the possession of the 

An executor de son tort, it was said by Lord Cottenham, has all the liabili 
ties but none of the privileges that belong to the character of executor.7 Z 

> L. R., 9 C. P., 177. 

* Williams on Executors, 268. 

- Anonymous, 1 Salk., 312, Tomlin y. Beck, 1 Turn, and R., 438 

* Tomlin y. Beck, I Turn, and Russ., 438. 

® Femings v. Jarrat, 1 Esp. N. P., 335. 

’ Carmichael y, Carmichael, 2 Phill., C. C., p. 103. 
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is answerable to the rightful executor or administrator, or to any creditor or 
Icgatou of the deceased, to the extent of the assets which may have come to 
his hands, after deducting payments made to the rightful executor or adminis- 
trators, and payments made in a due course of administration.* He is not liable 
for a general account, but only to the extent of assets he has received, and he may 
be sued to the extent of such assets, although there be no legal representative.* 
Ho may discharge himself in a suit for account by proving that he has handed 
O'er the assets to the rightful representative.* But the agent of an executor 
do son tort docs not discharge himself by accounting, in respect of his dealino^ 
as agent with the deceased’s estate, to his principal ; for the law does not re- 
cogniso the relation of principal and agent among wrongdoers.^ In Sharland 

V. iVcWmi, A who was employed by the widow of the testator to collect the 

debts due 0 the estate, collected the debts and paid the money over to the 
v ulow, believing she was the administratrix. The widow died without having 
obtained otters of administration, and it was held, that A having received 
monies which ho knew to be part of the estate of the testator, and not having 
accounted to tlic legal representative of the testator, was liable as as executor 

ilc son tort. 

An executor do son tort cannot, in England, specially plead a retainer for 

his own debt, for otherwise the creditors of the deceased would be runnin.^ a 

race to take pos.scssion of his goods without taking administration to him* 

Under the Indian Succession Act, s. 2S2, and also under the Prabate and 

Administration Act,’ no executor has a right of retainer for his own debt in 
preference to otlier debts. 

In the case of Buckley v. Barber,^ Parke, B., said, that the act of an execu- 
tor de son tort is good against the true representative only where it is lawful, 

and IS such an act as the true representative was bound to perform in due com-so 
of admiuistration.9 


We have scon'o that the whole of the property of a deceased testator vests 


* Indian Snccossion Act, a. 2GG. 

Cooffl V. L. Ib.lGEq. 534, following JTDc/dt'p, L. R., 14 Eq. 262, 

and dissenting from Canj v. 15 Eq., 79. * i » 

" im V. Carter, L. K., 1 Eq., 90. 

'* Sharland v. MiMon, 6 Ilnro, 469. 


* 5 ITnro, 4G9. 

® Williams on Executors, 273. 

’ Act V of 1881, s. 104. 

" G Excli., 1G4. 

“ Gruyshrook v. Fox, I’lowd,, 282, 
Sa.pra, p, 313. 
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in the executor as such. Under s. 44, Rule (h) of the Civil Procedure Codc,^ 
“ No claim by or against an executor, administrator or heir, as such, shall be 
joined with claims by or against him personally, unless the last mentioned 
claims are alleged to arise with reference to the estate in respect of which the 
plaintifE or defendant sues, or is sued as executor, administrator or heir, or are 
such as he was entitled to, or liable for, Avith the deceased person whom he 
represents, and by section 437 of the same Code it is further provided that, 
in all suits concerning property vested in a trustee, executor or administrator, 
when the contention is betAveen the persons beneficially interested in such 
property and a third person, the trustee, executor or administrator shall 
represent the persons so interested, and it shall not ordinarily be necessary to 
make such persons parties to the suit ; but the Court may, if it think fit, order 
them or any of them to be made such parties.’' 

In respect of causes of action which survive, an executor has the same 
power to sue as the deceased had while living. 2 He has also similar poAvers 
to distrain for rents due at the time of the testator’s death.3 As to causes of action 
which survive, s. 268 of the Indian Succession Act, and s. 89 of the Probate and 
Administration Act provide that all demands whatsoever, and all rights to pro- 
secute or defend any action or special proceeding, existing in favour of, or 
against a person at the time of his decease, surAuve to and against his executors or 
admmistrators ; except causes of action for defamation, assault as defined 
in the Indian Penal Code, or other personal injuries not causing the death 
of the party ; and except also cases where, after the death of the party, the 
relief sought could not be enjoyed, or granting it would be nugatory Thus, 
where the plaintifE in a divorce suit dies the cause of action -will not survive. 

Under s. 438 of the Code of Civil Procedure executors who have proved 
the Avill must be made parties to a suit against one or more of them, but exe- 
cutors who have not proved the will need not be joined as parties. 

As to the disposal of property, the power of an executor under the Indian 
Succession Act is unqualified. He may dispose of the property of the testator 
either wholly or in part in such manner as he thinks fit.^ In this respect his 

^ Act XIV of 1882. 

* Indian Succession Act, s. 267 j Act V of 1881, s. 88. 

* Ibid. 

* Act XII of 1855 provides that executors may sue and be sued in certain cases for 

wrongs committed in the lifetime of a deceased person. See Poioell v. Rees, 7 A and E 426 

and Richmond v. Nicholson, 8 Scott’s Ca., 134 ; Kirk v. Jodd, L. R., 21 Ch. D., 484 • See 3 and 
4 Will. IV, c. 42, 8. 2. ’ ^ 

Act XIII of 1855 farther makes provision for suits for compensation to families for loss 
occasioned by the death of a person caused by actionable wrongs. That Act corresponds 
with Lord Campbell’s Act, 9 and 10 Viet., c. 93. 

* Indian Succession Act, s. 269, 
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position is the same as that of an executor in respect to personalty under the 
Englisli law, the general rule in England being that an executor in his lifetime 
may dispose of and alien the assets of the testator and that for this purpose he 
lias absolute power over them, and they cannot be followed by the creditors of 
the deceased.^ “ It would be monstrous,” said Lord Mansfield, “ if it were 
otherwise, for them no one could deal with an executor.” So, in Scott v. Taijler,^ 
Lord Thurlow said : “ It is of great consequence that no rule should be laid do^vn 
here Avhich may impede executors in their administration or render their disposi- 
tions of the testator’s effects unsafe or uncertain to a purchaser. His title is com- 
plete by sale and delivery ; what becomes of the price is no concern of his. This 
observation applies equally to mortgages or pledges, and even to the present 
instances where assignable bonds were merely without assignment.’’^ 

The pledgee from an executor of the assets of the testator may sell them if 
they arc not redeemed within the proper time and the purchaser from him will 
take a valid titlc.^ 

In the case of a will made after the Succession Act came into force, by an 
Englishman domiciled in India, charging the testator’s estate Avith the paynient 
of debts, the executors borrowed money Avherewith to discharge debts incurred 
by them in the administration of the estate ; and in their capacity of oxecutoi's 


gave a bond for the repayment of the amount borrowed on a particular date, 
and at the same time mortgaged all their right, title and interest in certain 
real estate of the testator as further seciu-ity, giving a power of sale, on default 
being made, to the mortgagee. By a third instrument, they further constituted 
the lender their true and lawful attorney to sell the real estate mortgaged. 
Default having been made, the mortgagee, under such power-of-attorney, con- 
veyed the real estate and all the estate and interest of the executor therein, 
free from the mortgage, to a third pci-son in considei'ation of a sum of Rs. 35,000. 
Tlic purchaser, who was i-esisted in his attempts to get possession by one of the 
legatees of the testator, brought a suit for a declaration of his title and for 
posse.ssion of the property comi>rised in the conveyance. Tlie legatee contended 
that the executors had no authority to confer a power of sale ; but a Full 
Bench of the High Court at Allahabad held (Stuart, C. J., dissenting) that 
tiie executors had such a power under a. 269 of the Indian Succession Act, and 

that tile conveyance was accordingly valid and operated to transfer the pivpcrty 
to the ]>urchaser.^ 


* Whale V. Booth, !■ T. K., 025. 

^ 2 Dick. 725. 

" WillmmB on Executors, 939 ; J/ v. Om ni, 3 Atk., 230 ; Russrf v. riaicc, IS Heuv., 2S,20. 

' Russel V. Vhiice, 18 Itoav., 28. 20. 

' Snile V. Ilroini. I, 1. 1!., 1 All., 710. See v. J'tunv, IS Hear., 21 ; IS Jur., 254 : 
2:Mt. J., Ch.. Til. 


POWERS OF EXECUTORS. 


369 


The power of an executor must be taken to be unqualified only in respect 
of the property still vested in him. If he should have assented to a specific 
egacy, his assent has the effect of divesting- his interest as executor in the 
subject matter of the legacy and transferring the property in it to the legatee i 
and he becomes, until delivery, a mere trustee for the legatee.* After assentinl- 
to a specific legacy, therefore, his right of disposal ceases, although, until assent" 
a sale or mortgage of the legacy is valid.^ In England, Lord St. Leonards’ 
n his Treatise on Vendors and Purchasers,^ considered it doubtful whether it 
was safe to take an assignment of a specific legacy from the executor without 
e concm-rence of the specific legatee, lest the executor .should have assented 

o le equest, and he cited Tonamscm v. 6W7i.6 But Mr. Coote* observes that 

this was a case of gross fraud, and concludes from all the cases that if a purc’haser 
or mortgagee shall bond fide deal with an executor within a reasonable time after 
the testator’s death, and obtain possession of the muniments of title a specific 
legatee would never be permitted at law or in equity to set up the executor’.s 
assent against the sale or mortgage, for by sale and delivery the title of the 
purchaser or mortgagee is complete. However, the general rule certainly is 
that, at law, the title to any specific thing bequeathed vests, upon the assent of 
e executor, absolutely in the legatee. And even in equity, if the legatee 
after the assent, were to assign to a hand fide purchaser, the title of the assio-nee 
nould be better than that of any subsequent pui'chaser from the executors.’” 

Previous to the Hindu Wills Act, which made s. 1 79 of the Indian Succession 
Act applicable to Hindus and others to whom that Act applied, the executor of 
e m o a Hindu, as we have seen, took nothing from the grant of probate, his 
title bemg founded simply and solely upon the will of his testator.^ His powers 
of dealing mth the property of the deceased therefore were only such as the 
express words of the will gave him.* In a case before the Hindu Wills Act! 

^ Indian Succession Act, s. 293 ; Act V of 18S1, s. 113. 

^ TUx V. Burford, 19 Beav., 409. 

® See Indian Succession Act, s. 269, illustration, (a). 

* Vol. II, p. 56, 9th edn. 

* Finch, 378. 

® Mort. p. 281. 

’ Williams on Executors, 938 note (i) : Ewer v. Gorhef, 2 P. Wms., 149 ; Lewin on Tr 
419. Intestate and Testamentary Succession in India, p. 277. 

1 

® Srimaty Jayhali Debi v. Shihnath Chatterjee, 2 B. L. R., O. C., 1 per Phear J 
Sreemutty Dosseey.TarachwrnCoondoo Choxvdhry, Bourke, Part VII, 48 ; Bonooman P 
Fanday v. Musst. Bahoee Munx-aj Kanwaree^ 6 Moore's I. A., 393. See Lai Chand Ra d 
Oumtihai, 8 Bom. H. C. R., 150, 151 ; and Dhun Ray v. Broughton, 15 B. L. R., 0 C 7 ^ 
also Treepoorasoodery Dossee v. Dehendronath Tagore, I. L. R., 2 Cal,, 45 ; Kherodxnon^ n 
V. Doorgamoney Dossee, 2 C. L. R., 112 and 3 C. L. R., 315, (S. C.) I. L. R., 4 Cal., 455 ^ 

U U 
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where an executor under a Hiudu Will, in order to save the estate from sale 
in execution of a decree against his testator, raised a loan upon a mortgage 
of the testator’s estate, it was held, that even if the executor had funds with 
which he might have paid ott‘ the decree, the mortgagee’s claim was good, 
unless he knew of the existence of such funds, or might, by the exercise of 
ordinary diligence, have known of them.^ 

The Hindu Wills Act may be said to have extended the powers given by 

the Indian Succession Act to executors of the wills of Hindus. Now, however, 

that Act must be read with the amendment made by s. 154 of the Probate and 

Administration Act. The effect of the Probate and the Administration Act was 

to take out of the Hindu AVills Act the sections of the Indian Succession Act 

(wuth the exception of s. 187) relating to probate and executors which had been 

incorporated by s. 2 and to re-enact them with slight modifications, but with 
wider application. ^ 

The Probate and Administration Act, however, by s. 90 gave a much less 
extensive power to deal with the testator’s property than that was given to 
executors by the Indian Succession Act, in so far that it made the consent 
of the Court necessary to every disposition of property by an executor^ The 
reason for the marked distinction in the powers conferred upon executoi-s by the 
two Acts was, apparently, that the Legislature considered it unsafe to extend 
to executors and administrators in the Mofussil, the full powers confen-ed by 
the Indian Succession Act. 


Section 90 of the Probate and Administration Act, as it was originally 
enacted, has been repealed by Act YI of 1889, and the following has now been 
substituted for it “ (1) An executor or administrator has, subject to the provi- 
sions of this section, power to dispose, as he thinks tit, of all or any of the pro- 
perty for the time being vested in him undei' section 4. (2) The power of an 
executor to dispose of immoveable property so vested in him is subject to any 
restriction which may bo imposed in tliis behalf by the will appointing him, 
unless probate has been granted to him and the Court which granted the probate 


permits him by au order in wrltiug, 


notwithstanding the restriction, to dispose 


of any immoveable property speeified in the order in a manner permitted by 


tbe order. 


(,3) An administrator may not, without the 


previous permission 


‘ Kalee Xarain R'»j Choivdhri/ v. iwm Coomar Chtiml, ^Y. K. for 1861, p. 99. 
* See supra, pp. 311 — 312. 


" Section 9U of the Probate and Administration Act. was originally as follows An 
executor or administrator has power, with t ho consent of tho Conrt by which the probate 
or letters of administration was or wore granted, to dispose of the property of the deceased, 
either wholly or in part, in sneh manner as he thinks fit : Provided that the Court may, when 


granting probate or letters of administration, exempt the executor or 


administrator from 


the necessity of obtaining such consent as to tho whole or tuiy specified part of the assets of 
the deceased. 
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of the Coui't by which the letters of administration were gi’anted, — (a) mortgage, 
charge or transfer by sale, gift, exchange or othermse any immoveable property 
for the time being vested in him under section 4, or (6) lease any such property 
for a term exceeding five years, (4) A disposal of property by an executor or 
administrator in contravention of sub-section (2) or sub-section (3), as the case 
may be, is voidable at the instance of any other person interested in the property. 
(5) Before any probate or letters of administration is or are granted under 
this Act there shall be endorsed thereon or annexed thereto a copy of sub- 
sections (1), (2) and (4), or of sub-sections (1), (3) and (4), as the case may be. 

( ) A probate or letters of administration shall not be rendered invalid 
by reason of the endorsement or annexui-e required by the last foregoing sub- 
section not having been made thereon or attached thereto, nor shall the absence 
o such an endorsement or annexure authorise an executor or administrator to 
act otherwise than in accordance iidth the provisions of this section.” The 
pow-ers, therefore, of executors to whom the Probate and Administration Act is 
applicable have been considerably extended by the amending Act. 

An executor is in the position of a trustee for the persons interested in the 
estate. In England, if he purchases directly or indirectly through the medium 
of a trustee any part of the assets, he is liable to account for the utmost advan- 
age made by him out of the subject purchased.^ Under the Indian Acts,S the 
sale IS voidable at the instance of any other person interested in the property sold. 

_ o-executors, in England, however, numerous, are regarded in law as an 
m mdual persoi^ and the acts of any one of them in respect of the adminis- 

have all a joint and entire authority over the whole property.^ So in India 

the wm e has proved 

• no / • executors has power to release a debt,^ or settle an 

settlemert win TT" in the absence of fraud, the 

So he m ^ /I ™ others, even though they may have dissented.? 

So, he may surrender a lease,« sell, grant or assign a term or other property,* 


^ Sail V. Ballet, 1 Cox., 134. 

* Ibid., Evans v. JacTcson, 8 Sim., 217. 

* Indian Succession Act s. 270 ; Act V of 1881, s. 91. 

* Williams on Executors, 950. 

* Indian Succession Act, s. 27l ; Act V of 1881, s. 92, 

« Indian Saecession Act, s. 271. illustration (a) Jacomb v. Harwood. 2 Ves., Sen 267 

Sn.,th V. Everett, 27 Bear., 446 , see Taraer v. Hariey, 9 M. an^ W 7^0 
Divrham, L, H., 4 Ch., 433. ’ ’ 

' Indian Succession Act, s. 271, illustration (6). 

' Ibid., illustration, (c) ; Simpson v. Gutteridge, 1 JIadd., 616. 
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assent to a legacy,! or endorse a promissory note. In fact, one of several exe- 
cutors has all the powers which the Legislature has seen fit to confer upon 
a sole executor, unless tlie will othermse directs, as where the will appoints a 
number of executors and directs that two shall form a quorum. In that case 
no act can bo done by a single executor. 

The fact that a direction in a will that two or more of several executors 
appointed shall form a (luorum will make invalid any act done by one renders 
it unsafe for any one to deal witli a single executor, unless he sees the probate 
and ascertains that there is no such direction in the will. A\niere there arc several 
executors ajipointed, one of them cannot exercise the powers of the others Avith- 
out having proved the will. In the case of Hindus and Mahomedans, executors 
goAcrned by the Probate and Administration Act are not bound to take out 

probate, but it seems that one of several such executors cannot carry on a suit 
witliout first taking out probate.^ 

Wlicrc one of several exeeufors dies, the jiowcvs of the oIRco beeonio vested in 
the sm \ i\ ors.* On the cientli of a sole executor or last snrviviusj executor, leaving 
assets of the testator miadininisteivd, tlie administrator of sncii assets has lie 
same power as the original executor.^ A married woman to wliom probate has 
been granted has all the powers of an ordinary executor. In cases to which the 
Indian Succession Act applies, probate cannot t)o granted to a married woman 
without tlio consent of lier liusband.f' But sneli consent is not necessary in cases 
coming under tlic Probate and Administration Act. 

Tlie powers of JIaliomcdau executors to wliom tlie Probate and Administra- 
tion Act applies, are no longer, it seems, determined by Maliomedan Law, but 
by the provisions of timl Act.^ 

1 now pass on to consider the duties of an executor. 

It is the duty of an executor to perforin the funeral of the deceased in a man- 
ncr suitable to bis condition, if the testator has left property sntlieieut for tlie pur- 
pose, ^ or, in eases coming within the Probate and Administration Act, topi-ovido 
funds necessary for the iierformancc of the requisite funeral ceremonies. Under 
Hindu Law such eereinonies are required to be i>erfonned by the members of 
the family ol t lu' deceased. \\ lieiv tliert' is no direction in the will as to how 


• Ibiil, illustration (»/). 

“ Shuik Monsa V. Slutik I. 1. K., 8 Horn., *211 ; soo supiui, p. 

" Imlian Succession Act, s. 272; Act V of ISSl, s. lUl ; h'Lvuins v. 
0 ; lluihon v. i/af/soa, Cas. Temp. Talbot, 127. 

" IbUl, s. 273 : Act V of 1881, s. lU. 

* Indian Succession Act, s. 183. 

® S/tmT JW,i V. iSluiik AVsa, 1. L, K., 8 Horn., 211, p. 2:>(i. 

’ Indian Succession Act, s. 275. 


Pbiidr, 1 Yes. Sen., 
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the obsequies of the deceased are to be performed, the executor must be 

guided, as to the amount of the fund u-hich he provides for the purpose, by the 

amount usually expended at the funeral ceremonies of persons of the same rank 
and fortune.^ 

In a case in England, a question was raised as to the duty of executors 

m disposing of the body of the testator, and it was held that although there is 

no property in the dead body, yet the executors are entitled to possession of it 

and that their duty is to bury it.» The testator in that case had directed that 

his body should be burned by a person named by him, and that the expenses 

should be paid by the executors. The body was in the fii-st instance buried 

mth the assent of the executors, but subsequently the person named removed 

he body, and had it burned in Italy and sued the executors for the expenses 

which she had mcui-red. It was held that the direction in the will as to the dis- 

position of the testator’s body could not be enforced and the suit was dismissed 

The Court questioned whether it was even laivful in England to burn a dead 
body. 

On an application for probate under s. 244* ** of the Indian Succession Act 
or s. 62 of the Probate and Administration Act, an executor must state the 
amount of assets likely to come to his hands, but under s. 277 of the Indian 
Succession Act and s. 98 of the latter Act, as amended respectively by ss 7 
and 15 of Act VI of 1889, a foi-ther duty is cast upon him of exhibiting within 
6 months from the grant of probate, or within sueh further time as the Court 
which granted the probate, may from time to time appoint, an inventory contain- 
mg a full and rue estimate of all the property in possession and all the credits 
and also all the debts omng, to which the executor is entitled in that charac’ 

eltT h ■ date an account of the 

state showing the assets which may have come to his hands, and the manner 

m which they may have applied or disposed of; and certain penalties are provided 
for non-comphanee with the terms of the section.^ ^ 

* See Mullick V. Mallick, 1 Kuapp., 245; Williams on Executors, 972*0. 

Williams V. Williams, L. R., 20 Ch. D., 659. 

“ As amended by Act VI of 1889, s. 3, 

** Section 277 of the Indian Succession Act, as amended of ss 7 and 15 nf A f in ^ i 

exactly corresponds with s. 98 of the Probate and Administration Act as amenidt T 
same Act. The fcllowing are the terms of the amended sections ^ 

“ (1) An executor or administrator shall within six months from thp i; u 

letters of administration, or within snoh fui-ther time as the Conrt, which ^ranted the” l" T 
or letters, may from time to time appoint, exhibit in that Conrt an inventory conta’ ’ t ^ 
and true estimate of all the property in possession, and all the credits, and also a 'Z 
owing by^any person to which the executor or administrator is entitled in that oharloL and 
shaU ,n like manner, within one year from the grant or within such farther time as the’saW 
Court may from tune to time appoint, exhibit an aooonnt of the estate, showing the as o s 
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According to the rules of the High Coui't at Calcutta, in all cases in which 
executors or administrators neglect to file their inventories or accounts for two 
months beyond the time allowed to them by law, the Registrar is ordered to 
issue necessary citations and other process to compel the filing of the same 
and to charge the parties making default with the costs thereof.^ 

In all cases where a grant has been made of probate intended to have effect 
throughout the whole of British India, the executor of any person dying in 
British India and leaving property in more than one province, must include, 
in the inventory of the effects of the deceesed, his moveable or immoveable pro- 
perty situate in each of the provinces : and the value of such property in 
each province respectively must be separately stated in the inventory.^ 

One of the most important duties of an executor is the collection of the 
debts due to the testator at the time of his death and the payment of the 
testators debts. In the collection of the former he must exercise reasonable 
diligence,^ and if by neglecting to get in any part of the property he occasions 
loss he will be held liable to that extent.^ Thus, if by unduly delaying to 
bring an action he enables a debtor of the deceased to avail himself of the 
statute of limitations he will be personally liable.^ 


wliich have come to his hands and the manner in wliich they have been applied or dis- 
posed of. 

“ (2) The High Coni't may from time to time prescribe the form iu which an inventory or 
account under this section is to bo exhibited. 

" (3) If an executor or administrator, on being required by the Court to exhibit an in- 
ventory or account under tins section, intentionally omits to comply with the requisition, 
he shall be doomed to hove committed an offence iinder section 176 of the Indian Penal Code. 

" (4) Tho exhibition of an intentionally false inventory or account under this section 
shall be doomed to bo an offence nnder section 193 of that Code ” 

' Rate GOO, Bolclmmbers's Rules ami Orders, p. 27G. Mr. Belchambers. in his note to this 
rule, points out, that no citation has been issned by the Registrar fi-omrio since 184S. 

Indian Succession Act, s. 277A, and Probate and Administration Act, s. 90, ns amended 
respectively by ss. 8 and IG of Act VI of 1889. Tlic following rnlo obtains in tho High 
Court, Calontta : In all cases in which it is sought to obtain an unlimited grant of probate 
or letters of administration, it must stated in tho petition that, so far ns tho petitioner has 
been able to ascertain and is aware, there are no property and effects besides those speeded 
ns required by s. 277A of tlio Indian Succession Act : and the petitiouer shall nudertake, in 
case of its being afterwards fonnd timt there are other properties and effects, that he will 
pay tlie coiirt fco payable in respect tliercof, and also, in tlie case of letters of administration, 
tliat ho will give such further bond {of the nntnro oontomplated by s. 250 of the Sncccssion 
Act), with a surety or sureties as he may at any time be called on by tlio Registrar to give,”- 
Belchambors’s Knlcs ami Orders, p. 281. 

* Indian Siiooession Act, s. 275 ; Act V of 18S1, s. 100. 

■’ Ihul., 328 ; Act V of 1881, s. 147. 

‘ Ilaijward v A'iasry, 12 Mod., 573 ; Williams on Kxceutors, p. 990. 
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If the assets are accidentally lost or destroyed, the executor -will not, in 
general, be liable.^ It is otherwise where he ought to have sold or converted 
the assets, and they are subsequently lost 2 There is, however, no fixed period 
within which executors and administrators must realize assets outstanding upon 
improper investment, and the period at which the loss is to be calculated depends 
on the particular nature of the property and the evidence of the case.s But an 
executor will be responsible if he allow money to remain on personal security 
longer than is absolutely necessary^ And he vdll be personally liable if he 
leave outstanding a debt to the testator from a defaulting co-executor.^ Where 
an executor employs an agent to collect money under circumstances which make 
such employment proper, and the money is lost by the agent’s insolvency, the 
burden of proof is not on the executor to show that the loss was not attribut- 
able to his own fault but on the persons who seek to charge him to prove that 
it was.^ 

An executor cannot carry on the trade of the testator, except for a reason- 
able time for the purpose of winding it up, 7 but he may, and in some cases is, 
hound to complete contracts entered into by the testator.8 If he should carry 
on the business of the testator, he will render himself liable on all debts con- 
tracted in the course of the business after the testator’s death.^ Where 
a trader by his will has dii’ected his executors to carry on his trade and to 
employ a specific portion of the estate for the purpose, the rule is, that 
although the executor is personally liable for debts incua-red by him in carrying 
on the trade pursuant to the will, he has the right to resort for his indemnity 
to the specific assets so directed to be employed, but no further.^ 

As to the payment of debts, the Indian Acts,i‘ provide that they shall be 
paid in following order ; 1st, Funeral expenses according to the degree and status 
of the deceased, death-bed charges including fees for medical attendance and 
board and lodging for one month previous to his death ;12 2ndly, Expenses of ob- 
taining probate including costs incurred for, or in respect of any judicial pro- 

^ Jones V. Lewis, 2 Vea., Sen., 240. 

^ Clough y. Bond, 3 M. and C., 497 ; Frf/ y. Fry, 27 Beav., 144. 

* Hughes v. Fmpson, 22 Beav., 181. 

* Powell y. Evans, 5 Yes., 839. 

‘ St!/les V. auy, 1 Mao. and G.. 422 ; Candler y. Tillett, 22 Beav., 257. Intastate and 
Testamentary Saccession in India, p. 283. 

* In re Brier, L. R., 27 Ch., 238. 

’ In re Chancellor, L. R., 26 Ch. Div., 42. 

* Collinson y. Lister, 20 Beav., 355. 

» Lalouchere v. Tapper, 11 IToo., P. C., 198 j Wighhnan v. Townroe, 1 M. and S., 412 
In re Johnson, L. R. 15 Ch. Div., 548 ; see In re Camerori, L. R., 26 Ch. Div., 19 

“ Indian Succession Act and Probate and Administration Act. 

** Indian Succession Act, a. 279 ; Act YI of 1881, s. 101. 
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ceedings that may be necessary for administering the estate ;i 3rdly, Wages dne 

for services rendered to the deceased ivithin three months proceeding his death by 

any labourer, artizan or domestic servant 4tlily, All other debts, including 

debts due to the executor equally and rateably as far as the assets of the deceased 

will extend, no creditor being allowed priority over another by reason of bis debt 

being secured by an instrument under seal or otherwise.s What are sometimes 

called “ executorship expenses ” or “ testamentary expenses in England mean 

the expenses which are payable first and second in order, and include costs incurred 

by executors iii obtaining the advice of solicitors or counsel as to the distribution 

of their testator’s estate ; also the costs of the executors and other parties in 

an action, whether instituted by the executors themselves or by a beneficiary 

for the administration of the estate : also the funeral expenses ; also expenses 

incurred by the executors for the protection of specific Icsracies, and paj-ments 

by the executors in discharge of debts falling due from the testator’s estate 
after his death. ^ 

Section 282 of the Indian Succession Act and the corresponding section of 

the Probate and Administration Act, which direct that all debts known to the 

executor shall bo paid equally and rateably, do not, it has been held, interfere 

with the right of a decreeholder to have his decree satisfied out of the property 

of a decea.sed person to the exclusion of other creditors, after deducting the 
expenses chargeable.^ 

In England, an executor was entitled to retain his o\ni debt out of legal assets 
of the testator, although the debt might be barred by the Statute of limitations.^ 
Here, however, there is no such right of retainer in priority to the creditors.^ 

• Ihid., 8. 280; Act V of 1881, s. 1U2. 

“ Ibul.^ 3. 281 ; Act V of 1881, s. 103. It will bo observed that s. 103 of the Probate and 
Administration Acts adds the words “ nccordinj; to their respective priorities (if any)’* at 
the end of the flection. This seems to have been suggested by the case of Kil Komnl Shaw 
V. Reed, 17 W. R., 513 ; (S. C.) 12 B. L. R., 287. 

As to wlmt persons may bo inclnded in the term ' domestic servant.’ sec Dhamo Sirang v. 
Upendro Mohun Tagore, 8 R. L. R.. 2W; Bhiin Das v. Vpendro Mohun Tag we, !> B. L. U., App., 

6 : and Vithoha Malhari v. Corpeld, 3 Bom., H. C. R.. App., 21. As to ' laboncers ’ and ‘ arti' 
zane,’ ace Act XIII of 1850. 

■ Ihid,, 9. 282 ; Act V of 1881, s. 104. 

• Exocutorship expenses are not distinguishaWe from testamontarv expenses— Slairp v. 
Lush, L. R., 10 Ch. D., 4G8, per Jbssel, M. U. 

• Sharp V. Lush, L. U., 10 Ch. D., 4G8 ; Penug v. Peung, L. 0., 11 Ch. D.. \M\ See Miles 

V. Harrison, L. R., 9 Ch. D., 31G ; ILirhe v. Harhw, L. R., 20 Eq„ 471 ; JUh' v. Carrick, h. R,, 

5 Ch. Div., 084—008; In re BieVs Estate, L. K., IG Kq., 577. 

• Nil KomuJ Shaw v. Reed, 17 W. R., 513 ; (S. C.) 12 B. L. R., 287. 

' Stahlschmidt v. Lett, 1 Sim. and G., 415; HiU v. ll’dtcr. 4 K. and J.. 1G(>. 

• Indian Succession Aet, 8. 212 ; Act V of 18S1, s. UU ; see 32 and 33 Viet., c. 46. as 
to priority among creditors in England. 
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In England, m the case of Blchnumd v. TF7u7e,i where an executor, who was 
a creditor of the testator, claimed to retain his oum debt out of the moneys paid 
into the credit of an action by the residuary legatees for administration, in 
priority to the costs of the action and the debts of the creditors, it was said, that 
e right of an executor to retain his own debt was not a right which the Court 
was disposed to extend, and the Court refused to allow the right of retainer. 
It would appear that an executor who pays such debts as ho knows of othermse 
than equally and rateably as far as the assets of the deceased will extend will 
be personally liable for any loss occasioned to a creditor of the deceased by’siich 
nnproper distribution of the assets but in order to charge him, his knowledo.e 
must be actual as distinguished from constructive or imputable knowledge.® 

In distributing the assets, an executor or administrator must be careful to 
pay such debts as have a priority first; for, on a deficiency of assets, if he has 
wi 1 notice, paid other debts first, he must answer the preferential debts out'of 
us own estate.^ A testator cannot himself, by the terms of his will, chamre 

the legal order of distribution of his assets.^ 

■ “Ot bound to plead the Statute of Limitations 

against the demand of one claiming to be a creditor of the estate.® So, in Madras. 

Ad • -'f "T ''p Administmior-General v. HawJcins^ that the 

mimstrator- General was authorized to pay a barred debt.® In Bombay also 

1 wa.s held, in 1873, that an executor might pay a debt justly due by his teMator 

. ongl. b.™d bj th. S..b.,e „( ; „d .L.. h. ' “'•f 

XV of 1877, at the determination of the period limited for instituting a suit for 
possession of any property, the right to the property is extinguished and it 
may be questioned whether, having regard to this section, an executor ’or ad 
mimstrator will now be justified in paying a barred debt.*" 

was h^d Tr”"" not apply it 

held, had no power by acknowledgment to revive a debt barred by limftatiM 

except as against himself.“ ^ imitation, 

' L. R., 10 Ch. D., 727. 

" Asiatic Banhinr, Corporation v. Amador Viegas, 8 Bom. H. C. R. 20. 

® Ibid. * 

■* See Williams on Executors, 993 and 1033. 

p. *’■ Testamentary Succession i„ 

■ *■' ■ '■ *'*■' oi-n, «... 

® See Ritchie v. Stokes, 2 Mad. H. 0. R., 255, 474. 

Ttllackchand Hindiimal v. Jitamal Sudaram, 10 Bom. H. C. R., 206. 

See Mokesh Lall y. Busant Koomaree, I. L. R., 6 Calc., 355 ; (^ C 1 7 P T R lo, 

' See Oopal Narain Mozoomdar v. Mnddonmutty Guptee, 14 B L R 21 i ’ ^ ‘ 

Testamentary Succession in India, p. 287. ' ’’ and 
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Where any property conics into tlie hands of any Administrator-General 
under the Regimental Debts Act, 2f) and 27 Yict., c. 57, s. 21, he must adminis- 
ter the same in accordance with tlie provisions of tliat Act relating to prefer- 
ential charges ; and by s. 4 (tf tlie Statute, the following classes of expenses and 
debts, in the case of an officer or soldier dying* on service, are to be considered 
preferential charges on liis personal estate and payable thereout in preference 
to all other debts and liabilities, and, as among themselves, in the folloiWng 
order:— (1.) Expenses of last illness and funeral, (2.) Military debts. And 
where the death occurs out of the United Kingdom, (3.) Servants' wao-es not 
exceeding two months’ wages to each servant, and (4.) Household expenses 
incurred witliin a mouth before the death or the last issue of pay to the deceased 
whichever is the shorter period. Hy s. 5 of the Statute, the surplus only of the 
personal pro[)erty, after paying the preferential charges, shall be deemed per- 
sonal estate. 

Now, in England, 32 and 33 Viet., c. 4(5, which does not apply to Scotland, 
provide.s (s. 2) that in the administration of the estate of every person who shall 
die on or after the 1st day of January 1870, no debt or liability of such pei*son 
shall be entitled to any priority or preference by rea.son merely that the same is 
secured by, or arises under a bond, ileial or otiier instrument under seal, or is 
otherwise made or constituted a specialty debt, but alJ the creditors ot ?.vlc\i 
person, as well special as simple contract, sliall bo treated as standing in equal 
degree, and be paid accordingly out of the assets of such deceased pei-sou, 
whether such assets air legal or eipiitable. any statuteorother law to the contrary 
notwithstanding; provided always tliat the Act shall not inrjudiee or effect any 
lien, charge or other security whicli any creditor may hold or be entitled to for the 
payment of Lis debts (s. 1). Now, inasinueb as succession to moveable 
jiropcrty of a deceased per.soii is regulated by the law of the country in which 
he had his domicile at the time of his death, ^ it must firquently happen, that 
the distribution of the moveable property of a person dying in this eonntiy 
having his domicile elsewhere must be distributed otherwise than under the pro- 
visions of the Indian Succession Act or other enactments in India. So far as 
debts are concerned, s. 28.3 of the Indian Succession Aet, as it was originally 
enacted, directed that if lluMlomicilt‘ of the deceased was notin British India, 
the appliealion of his movealile propci'ty to the payment of his debts was to be 
regulated by the law of the country in which be was domiciled.* That section, 
liowcver, has been amemled by s. 9 (4‘ Act W of 1889, and now in the amended 
section the law of British India has been substituted for that of tlie country in 


* liulian Succession Act, s. o. 

^ See Miller v. 1. Ij. U., I i'al., ; section 2S3 of tlie Indian 

Succession Act is not incorpoented in the Probate and AdministnUion Act. 
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which the deceased was domiciled.^ In England, also, it is the i-ale as to personal 

property that the priorities of creditors are to be regulated by the law of tlie 

counti^ in "whicli the testator was domiciled, though the personal assets maj' 
be in another country .2 

As to immoveable property it is almost a universal rale that succession to 
such property is governed by the le.c loci rei .-itae, or the law of the country in 
which it is actually situate.^ In cases, however, of a deceased person not domicil- 
ed in India, where a creditor was entitled under s. 283 of the Indian Succession 
Act to any preference over any class of creditors in India in the application of 

the moveable property to the payment of liis debt, he was not allowed to 
share in the proceeds of the immoveable property in India, unless he gave up the 
preference in respect of the moveable property.!- This rule is analogous to the 
equitable doctrine of marshalling wliich in Eiiglaml applies in the case where 
there are two claimants and two funds, both of which are available to one 
claimant, but only one to the other. Tlie former is compelled to resort to 
that fund which the other cannot reach.® 

Ihe whole estate of the testator being liable in the hands of the executor 
for the payment of the debts of the testator, all debts of whatever description 
mu.st be discharged before legacies are satisfied.® Even voluntary bonds must 
be paid bj' the e.xecutor in preference to legacies. ^ 

In cases, where the estate of the deceased i.s subject to any contingent liabi- 
lities, the executor, in order to protect himself from possible liability, will not be 
bound to pay any legacy without a sufficient indemnity being given to meet any 
liability which may become due.’ It may happen, for instance, that there are 
outstanding covenants of the testator which, though yet unbroken, may or may 
not be broken. Should such covenants be broken the executor would be 
liable to answer the damage de bonis propriis. In Spude v. Smith , it was held 
that if an executor, acting bond fide under the conviction that the assets were 
amply sufficient for the payment of the testator’s debts, permits specific legatees 

The aiustration to s. 283 of the Indian Succession Act is repealed bi- s. 9 of Act VI 
of 1889. ACC M 

* Wilson V. Dunsantj, 18 Beav., 293. 

“ £irtwistle V. Vardill, 7 Cl. and F., 895. The Indian Succession Act s. 5 adopts 
the rale. ^ 

♦ Indian Succession Act, s. 284. This section is of conrse not applicable to Hindus etc 

and has not been incorporated in the Probate and Administration Act. * 

See Galtoyi v. Hancock, 2 Atk., 436 ; Williams on Executors, 1719 et seq. 

« Indian Succession Act, s. 285 ; Act V of 1881, s. 105 ; Williams on Executors 1317 

’ /onesv.Po«;eZ^, lEq. Ca.Abr., 84, PI. 2; Hales v. Cor. 32 Bear., 118; Williams on 
E.xecutors, 1347. 

® Indian Succession Act, s. 2SG ; Act V uf 1881, s. 100. 

3 Russ. Ch. Cas., 511. 
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to retain or possess themselves of articles bequeathed to them, he will be answer- 
able for tlic value of those articles with interest, if there should ultimately be a 
deficiency of assets, although the deficiency should be caused by subsequent 
events which he had no reason to anticipate. 

Tn England, HoMna.v, M. R., expressed an opinion, that where the estate 
IS administered in Court, and an executor acts under the orders of the Court,' he 
uill be piotccted from liability in all cases, and this appeal's to be now fully 
established. After the payment of debts and necessary expenses, that is, 
funeral and testamentary expenses,^ specific legatees are to be discharged without 
any abatement, except where there are specific legatees of a particular fund, 
in which case there may be an abatement of the legacies infer se.^ The 
general estate, being primarily liable for the payment of debts and necessary 
expenses, all tliat is not specifically bequeathed must be exhausted before specific 
legatee, can be called upon to contribute.^ If, therefore, the assets, after pay- 
ment of debts, necessaiy expenses, and specific legacies, are not sufficient to pay 
all tlic general legacies in full, the latter must abate or be diminished in equal 
proportions and the executor lias no right to pay one legatee in preference to 
another, nor to retain any money on account of a legacy to himself or to any 
person for whom he is a trustee.^ Even where there is a bequest of specific 
chattels charged with the payment of a pecuniary legacy and of all the testator's 
just debts and funeral and testamentary expenses, the general undisposed of 
residue will be applied in the first place to tlie payment of the cliargcJ 

The fact that a legacy is given to a wife or child otherwise unprovided for,* 
or for a charity,^ or to an executor for his care and trouble,'^ will not privilege 
it from abatement. In England, it seems that if there be any valuable consider- 

atioii tor tlic testamentary gift, as where a general legacy is given in consider- 
ation of a debt owing to the legatee, or of the relinquishment of any right or 
interest, .such legacy will be entitled to a preference of payment over the other 
genera! legacies, which arc mere bounties," but the debt or interest must 

* la Dean v. Allen^ 20 Beav., 1. 

Entjland v. Tredegar, L. K., 1 Eq., 341. See iJrtaiVJ- v. Pocock, 23 Beav., 310. Sec also 
22 and 23 Viet., c. 35, s. 29. Intestate and Testamentary Succession in India, p. 289. 

* Seo Indian Succession Act, ss. 279. 280; Sharp v. Ln.A,, 10 Ch. D., 408. 

* Sleech v. 2 Ves. Sen., 564; Page v. LeapinawrU, 8 Vcs., 463 ; Re Jeffrey'.' 

Tmst, b. 11., 2 E(i., 68. 

* Sec Baker v. Farmer, L. U., 3 Ch., 537. 

* Indian Succession Act, s. 287; Act V of 1881, s. 107. 

’ Hewett V. Snare, 1 DcG, and Sm., 333. 

" Blower v. Morref, 2 Vcs. Sen., 420. 

* Attorney-Qeueral v. Robins, 2 P. Wins., 22; Daacan v. Watts, 16 Beav., 204. 

FretwcU v. Staci/, 2 Vern., 434. 

“ WilliaiiLs on Executors, 137U-I. 
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be in existence at the testator’s death.* It has been held that the rule does not 
apply to a bequest to pay the debts of the testator where the creditors have 
received a composition of less than theii- amount or to a bequest to pay the 
debts of a third person, whether he he a relative or not.3 

In England, if an intention can be collected that particular legacies shall have 
a preference, that intention must he followed but a mere direction that a legacv 
is to be paid in the first place, or immediately, or a direction as to the time of 
payment will not save legacies from the abatement.^ But where the testator 
directs that a particular legacy shall be paid at all events, or that a particular 
egatee shall be paid her legacy in fnll,^ or, having given several legacies, he 

afterwards adds, that as there will be a considerable surplus he gives further 
legacies,’ the particular legacy, or the first given legacies, shall have a prefer- 
ence. The fact that the time for payment of a legacy is deferred, will not 
gave other legacies priority in the distribution of assets.^ In all eases the oms 

lies on the party seeking priority to make out clearly and conclusively that suci 
priority was intended.^*^ ^ 

Annuities, m England, charged on pei-sonal estate are dealt with as o-eneral 
egacies and abate with them.** So, in India, a legacy for life, sums appropriated 
by will to produce an annuity, and the value of an annuity, where no sum has 
been appropriated, are treated as general legacies for the purpose of abatement ** 
Jr the purpose of abatement the value of annuities must be ascertained *3 
Jrictly speakmg, there is no residue until all debts and legacies have been paid 
A re Juary legatee, therefore, cannot call upon general legatees to abate.** 

here there is a demonstrative legacy, and the assets are sufficient for 
le payment of debts and necessary expenses, the legatee has a preferential 

* Coppin V. Coppiii, 2 P. W., 29U. 

® Shirt V. Westbtjy 16 Yes., 393 

^ Lewin v. Lewin, 2 Ves. Sen., 416. 

* Blower v. Morret, 2 Ves. Sen., 420. 

* Marsh v. Evans^ 1 P. W., 668. 

’ Attorneiz-Qeneral v. Robins, 2 P. W., 24. 

® See Johnson v. Johnson, 14 Sim., 313 ; Stammers v. Halilleu, 12 Sim 42 

« mckisson V. Cockill, 9 Jur., N. S., 975. 

lu llrp: ^ Su...on 

■> Miller V. Enddleetone, 3 Mac. and G.. 513 ; Hume v. Edmarde, 3 Atk., 693 

Indian Succession Act, s. 291 j Act V of 1881, s. 111. 

As to the mode of ascertaining the value of annuities, see Todd v. Bielbu 27 n 
353 ; Potts V. Smith, L. R., 8 Eq., 683 ; see supra p. 300. 

Re Lyne's Estate, L. R., 8 Eq., 482. 
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claim for paynieut ot his legacy out of the fund from Avhich the legacy is direct- 
ed to he paid, until such fund is exhausted.* If, hoAvever, after the fund is 
exhausted, part of the legacy still remains unpaid, he is entitled to rank for 
the remainder against tlie general assets as for a legacy of the amount of such 
unpaid remainder.* In other words, a demonstrati\'c legacy is liable to abate 
with general legacies when it becomes a general legacy by reason of the failure 
of the fund out of which it is payable.® If the assets are not sufTicieut to 
answer the debts and the specific legacies, an abatement must be made from the 
hitter ratably in proportion to their respective amounts.* 

The title of a legatee to his legacy is not complete until the executor has 
assented to it.'^’ But before such assent, the legatee has an inchoate right to the 
legacy which is transmissible to his personal representatives in case of his death 
befoi'e it is paid or delivered.'^ The rule as to the necessity for the executor's 
assent is imjiosed by the law for the protection of the executor, who is respon- 
sible to the creditors for the satisfaction of their chums to the extent of the 
whole estate, without regard to the testator's having by liis will directed that 
a portion ol it should he otlierwise applied.' The assent may be verbal, and 
it may be eithei' express or implied from the conduct of the executor.® Once 
given, the assent, it seems. caum»t be rctracteil. Accordingly, where executors 
have set apart and appropriated assets to meet a legacy they cannot retain or 
impound any part of the appropriated assets to meet a debt due from the 
legatee to the general estate of the testator.^ 

J he assent of executors to a legacy may be conditional, and, unless the 
condition, where it is one which they may enforce, be performed, there is no assent 
anil the title of the legatee is not completed.*^ Even in the case of a legacy to 
himself, the assent of an executor is necessaiy to complete his title, and such 
assent will he implied if in liis manner of dealing with the property of the 
testator he docs anv act which is referable to bis ebaraetor of legatee and not 
to bis eliaraeter of executor.'* 

' Iiulian .\cl, 28'.> ; Acl V of ISSl, s. lOO. 

Jbui. 

" Jfidb'/is V. SmI/h, 1 Dr. and Sin.. 210, per Kixokkslkv, V. C. ; see C'crd t. 11 

Cl. iiful Fin,, 500. 

* //'hb, s. 200 ; Act V of 1881, s. 10; sec Williams on Exccutoi‘>, p, 1377 j Stecef. v. 
Torrhh/fon, 2 Ves. Sen., ofil — 501. 

* Indian Succession Act, s. 202 ; Act V of 18M, s. 112. 

* Williamson Kxocntors, \\ 1378. 

' Ibiil 

Indian Sncccssiou Act, s. 203 ; Act V of 1881, s. 113. 

BaUtirtl V. dfar.-afea, L. K., 11 Ch. Div., 371. 

Indian Succession Act, s. 201 ; Act V of 1881, s. 111. 

” Indian Succession Act, s. 205 ; All V of 1881, s. 115. 
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The effect of the assent of the executor to a specific bequest is to divest 

his interest as executor therein, and to transfer the subject of the bequest to the 

legatee, unless the nature or the ch-cumstances of the property require that 

It should be transferred in a particular way.* Upon assenting to a specific 

legacy the executor becomes a trustee for the legatee.^ In the case of a legacy 

to executors m trust for certain purposes mentioned by the will, their a,°sent 

has the effect of causing the bequest to cease to be part of the testator’s estate, 

and to convert the executors into trustees for those who are beneficial] v 
interested. 3 ^ 

Although the assent of the executor gives effect to a legacy as from the 
death of the testator,* the executor is not bound to deliver any legacy until one 
year from the death of the testator.^ This is a mere rule of convenience adopted 
to give the executor sufficient time to inform himself of the state and amount 
of the testator s assets and discharge the debts of the deceased, and it does not 
in any way prevent the vesting of the legacies.^ Even where the testator has 
directed that payment of the legacies should be made before the expiration of 
a year from his death, the executor is not bound to make the payment before 
the expiration of the year.7 Where, however, a testator gives an absolute di,. 

cretion to his executors to postpone the sale and conversion of his estate they 

some of the property consists of shares in an unlimited Company and in tL 

-ate ;or nl: 

An executor who pays a legacy admits assets for the payment of all If 
the payment be made voluntarily and there should be a deficiency to nav th 
other legacies, the executor cannot call upon the legatee to refund 9 unkss thi 
payment were made under a mistake of facts, *» or debts of which ’he had no 
notice afterwards appear.** If, however, the payment were made , 1 

order of a Judge, he may in such a case d^ so.*3 

* Indian Succession Act, s. 293 ; Act A' of 1881, s. 113. 

^ Dix V. Burford, 19 Beav., 402 

“ Ibid. 

* Indian Succession Act, s. 296 ; Act V of 1881, s. U6. 

* Indian Succession Act, s. 297 ; Act V of 1881, I 17. 

* Oarthshore v. Chalie, 10 Yes., 13. 

■ Bioo^e v. Lewis, 6 Madd., 358 ; see Benson v. Maude, 6 JIadd., 15 

In re Lorrmgton, L. R., 13 Ch. D., 654. 

Indian Succession Act, s. 317 ; Act V of 1881, s. 136. 

^ See Livesey v. Livesey, 3 Russ., 287. 

■’ Indian Succession Act, s. 319; Act V of 1881 s 138 v 
Ca., 136. ’ • l^elthorp v. 

“ Indian Succession Act, s. 316; Act V of 1881, a. 135, 


^i<icoe, 1 Ch 
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As a general rule a creditor of the testator may compel a legatee who 
has beeu paid to refund, Avhether the assets of the testator were or were not 
sufficient at the time of his death to pay both debts and legacies, and whether 
the payment of the legacy by tlie executor was voluntary or not.^ But he must 
do so by suit instituted within three 3 'ears from the date of the payment * 

If an executor gives such notices for creditors to bring in their claims as 
are required by the High Court before he distributes the estate, he will not be 
liable to any creditor of whose claim he had no notice.^ But, although the 
executor is discharged, any creditor may witliin three j'oars from the distribu- 
tion,'^ follow the assets into the hands of the persons who may have received 
them4 The right of a creditor to make legatees refund may, apparently, be 
lost by laches, acquiescence or such conduct as would make it inequitable for the 
Court to allow such rlght.'^ 

An unpaid legatee or a legatee who has been compelled to refund by a 
creditor cannot compel a legatee who has been paid to refund any part of his 
legacy where the assets were originally sufficient to pay all, whether the legacy 
were paid to him with or without suit, and whether the assets might have 
subsequently become deticient by the devastavit of the executor,'^ or from 
accidental circumstances.^ It is otherwise whore the assets were not ori- 
ginally sufficient.^ But in that case the legatee must proceed in the first 
[dace against the executor if he is solvent,'® because, the assets being insuffi- 
cient, the payment of any one or more of the legacies was a devavStavit," 
If the executor is insolvent, or not liable to pay, the unsatisfied legiUee 
can oblige each legatee, who has been satisfied, to refund in proportiou.'* 
Where a legatee is compelled to refund any portion of his legacy, interest 
is not chargeable against him, and in all cases the refunding, as between legatees, 
must not exceed the sum by which the satisfied legacy ought to have beeu reduced, 
if the estate had been properly administered.'^ 


* Indian Succession Act, s. 321 ; Act V of s. l Ut 

* Act XV of 1877, Sclu'd II, Art. 43 ; see Gillespie v. A/cx-noh'r. 3 l\uss. Clu Ca., 13d, 7. 
“ ludinn Succession Act, s. 320; Aet V of 1881, s. 130. 

* Act XV of 1887, Sclicd. II. Art. 43. 

* Indian Succession Act, s. 320 ; Act V of 1881, s. 130. See 0 (leo. 1 V, 0 . 33. 

* V. Newsleiul, 30 L. J., Cli., S80. 

’ Indian Succe.ssion Act, a. 322 ; Act V of 1881, s. 141. 

* FcaieicA- v. Clarke, 31 L. ,T., Cli., 731 ; see v. PcOy.soh, L. U.. 3 Kq., 111. 

® Indian Sncccssion Act, s. 323; Act V of 1881, s. 142. 

/6id. 

Ore V. Kaittes, 2 Vcs. Sen., 101. 

Indian Succession Act, s. 323; Act V of 1881, s. 142; see I Uoper in Legacies, p, 459, 
4tli Kdn. 

Indian Succession Act, ss. 324, 325 ; Acl V of 1881, ss. LW, 144, 
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After the payment of the debts and legacies the surplus or residue must be 
paid to the residuary legatee, where such a legatee has been appointed by the 

wHl.i If he shall have died before payment of debts and legacies, the rekdue 
will devolve upon his I’epresentatives.® 


Chapter XXXVII of the Indian Succession Act and Chapter X of the 

Probate and Administration Act, provide rules for the conversion of the testator’s 

estate, the investment of funds to provide for legacies, other than specific legacies, 

where such legacies are given for life,^ or are payable at a future time,^ L arc 
contingent.^ 

In the case of a bequest of a residue to a person for life without any direc- 
tion to invest the same in any particular securities, the subject of the bequest 
must, under s. SOS® of the Indian Succession Act, be converted and invested in 
securities sanctioned by the High Court. If there be such a direction, then, 
under that Act and also under the Probate and Administration Act, the residue 
of the estate must be converted and invested in securities of the kind specified.^ 
The time and manner in which the conversion and investment must bo made is 
in the discretion of the executor, but until the conversion and investment is 
completed, the person who would, for the time being, be entitled to tho income 
of the fund, when so invested, is entitled, under the Indian Succession Act, 8 to 
interest at 4 per cent., and, under the Probate and Administration Act’^ to 
interest at 6 per cent, per annum upon the market value (to be computed as of 
the date of the testator’s death) of such part of the fund as shall not have been 
invested in the specified secui-ities. In England, if an executor is expressly 
directed to convert the estate, either immediately or within a reasonable time, 
and he retains investments made by the testator without reasonable excuse he 
will be charged in the case of loss or depreciation with the amount which the 

investments would have produced if converted at the time when the conversion 
ought to have been made.^*^ 


' Indian Succession Act, s. 326 ; Act V of 1881, s. 145. 

* Indian Succession Act, s. 91. 

® Indian Succession Act, ss. 301—305 and 306 ; Act V of 1881, ss. 121 \'>5 

* Indian Succession Act, s. 302; Act V of 1831, s. 122. 

* Indian Succession Act, s. 304 ; Act V of 1881, s. 124. 

« There is no section in the Probate and Administration Act oorrespondiuo- with » 
of the Indian Succession Act. ° 

’ Indian Succession Act, s. 306 ; Act Y of 1881, s. 125. 

® Indian Succession Act, s. 307. 

» Act Y of 1881 ,'s. 126. 

Sec Koit-e V. (.EaW o/) DaWmoufA, 7 Yes., 137; B/ice V. S/otcc--, 11 Yes 319 2 T 1 ’ 

L. C., p. 975, ■’ 
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In the case of a bequest to a minor, where, by the terms of the will the 
minor is entitled to immediate payment or possession of the subject matter of 
the bequest, and there is no dmectioii in the will to pay or deliver it to any 
person on his behalf, both the Indian Succession Act^ and the Probate and Ad- 
ministion Act^ direct that the executor or administrator shall pay or deliver the 
same into the Court of the District Judge, by whom, or by whose District Delegate, 
the probate was, or letters of administration ■with the will annexed, were grant- 
ed, to the account of the legatee, unless the legatee be a ward of the Conrt of 
Waids ; and if the legatee be a ward of the Coui't of Wards, the legacy shall be 
paid into that Court to his account, and such payment into the Coiu’t of the 
District Judge, or into the Court of Wards, as the case may be, shall be a 
sufficient discharge for the money so paid ; and such money, when paid in, shall 
be invested in tlic purchase of Government sccuiltics, which, with the interest 
thereon, shall he transferred or paid to the person entitled thereto, or otherwise 
applied for his benefit, as the Judge or the Court of Wards, as the case may be, 
may dii’ect. 

B}' s. 32 of tlic Official Trnstcc’s Act, XYII of ISGJ, it Avas pixiAndcd that, 
“ if any infant or lunatic shall he entitled to any gift or legacy or residue or shai'O 
thereof, it shall be lawful for tlic executor or administrator by Avhom such 
legacy, residue or share may be payable or transferable, or the party by whom 
such gift may bo made, or any trustee of such gift, legimy, oi i*csiduo or shai'O 
to pay or transfer the same to the Official Trustee appointed under this Act 
(XVII of I8()I), provided that the leave of tlie High Court to make such pay- 
ment shall bo first obtained by motion made on petition. Any money or pro- 
perty paid or transferred to the Official Trustee or vested in him under this 
section (32) shall be subject to the same provisions as arc contained in this Act 

as to other property vested in such Official Trustee under the provisions 
thereof."^ 

As to allowances for maintenance the general rule in England is, that Avhero 
a bequest is \cstcd and immediate, so that the legatee, if he were of a^'o would 

s- C' ^ 

bo entitled to receive his legacy at the end of the year from the testator’s death, 
the Court will order maintenance out of the interest of the legacy, although no 
express provision be made for maintenance and even though the ineomo bo 
expressly directed to accumulate, provided the parents of the infant legatee 
arc unable to maintain him. But no such allowance will be made by the Coui't 
if the parents be of ability,^ and ability, it seems, must bo undei'Stood in tho sense 


* S. 308, as ameiuli'd by Act VI of 1881, 8. 8. 
» S, 127. 


Willinins on Kiccutors, pp. lilG-lT. See OreouueU v. GrefntrWl, 5 Vos., 19-4: Col/is T. 
Blackburn, 9 Vos., -470. 
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of ability to maintain and educate according to the fortune and expectations 
of the infant.^ 

The legatee of a specific legacy is entitled from the testator’s death to 
whatever interest or produce accrues in respect of the subject of the legacy, 
unless the legacy is contingent, in u'hich case he is not entitled to the intLest 
or produce until the vesting of the legacy. In the interval between the testa- 
tor s death and the vesting of the legacy, the interest or produce forms part of 
tile residue of the testator’s estate.2 

In the case of a general residuary bequest which is vested, the legatee is 
entitled to the interest or produce of the residuary fund from the death of 

he testator, but if such a bequest is contingent the interest or produce goes as 
undisposed of.s ^ 

In the case of general legacies, if a time is fixed for payment, interest 
begins to run from the time fixed, but, if no time is fixed, the executor has a 
year allowed within which to reduce the estate into possession, and, therefore 
interest is payable upon legacies from the expiration of that time.* It may and 
does happen that actual payment in some instances is impracticable within the 
year yet in legal contemplation it is considered that the right to payment 
existed and carried with it the right to interest and actual payment.^ The 
rule in case of general legacies where no time is fixed is subject, both in 
ngland and this country,^ to exceptions in the case of legacies in satisfaction 
of a debt,T legacies where the testator was the parent or a more remote ancestor 

of the legatee, or has put himself in the position of a parent to the legatee ^ 

and legacies to minors with a direction that maintenance be paid thlreoufc 
to the minors, in all of which instances interest is payable from the death 

of the testator. If no time is fixed, a direction to pay as soon as possible 

not entitle an ordinary general legatee to interest before the expiration of 
a year from the testator’s death. If the testator is a parent or a more remote 
ancestor of the legatee, or has put himself in loco parentis to the legatee, and 

the legatee is a minor, even where a time is fixed by the will for payment 
interest is payable, not from the time fixed according to the generalrule’ 

Indil, rSor' ““ *’■ Testamentary Succession in 

* Indian Succesgion Act, s, 309; Act of V 1881, g. 128. 

® Indian Succession Act, s. 310; Act V of 1881, s. 129. 

■* Indian Succession Act, s. 311. 

Wood V. Penoyre, 13 Yes., p. 334, per Grant, M. R. 

® Indian Succession Act, s. 311 ; Probate and Administration Act, s. 130 

’ Clarke v. Sewell, 3 Atk., 99. 

® TTiZsoa V. Maddisoii, 2 Y. and C., 372. 

“ Beckford v. Tobin, 1 Yes. Sen., 330 ; see in In Re Richards, h. B., 8 Eq., 119. 
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blit from tlie death of the testator, unless a specific sum is given by the will 
for maiutenaucc.* 

Wo have seen that, where no time is fixed, the first payment of an annuity 
is to be made at the expiration of a year from the testator’s death.* Even 
though an earlier period than that is fixed for the first payment, no interest is 
payable on the arrears of an annuity within the first year from the testator’s 
dcatli.^ If a sum of money is directed to be invested to produce an annuity, 
interest is payable upon it from the death of the testator.*' 

The rate of interest upon legacies is 4 per cent, under the Indian Suc- 
cession Act,^ and 6 per cent, per annum under the Probate and Administra- 
tion Act.*^ 


Tn general an cxceutor is personally responsible for any act by which the 
assets of the testator are wasted or subjected to loss or damage by anv mis- 
management or misapplication contrary to Ins duty as an executor, ^ as where 
he pays an unfounded claim, or neglects to give notice to renew a valuable lease 
renewable by notice.^ So, an executor will be liable, if he occasions loss to the 
estate by neglecting to get in part of the assets.^ Any mismanagement by the 
executor by which loss is occasioned to tlie estate of the testator is temed 
devastation or a dcvni^hivit. 

An executor is not ordinarily liable for the devastavit of his co-cxccutor 
of which he was not cognizant, but it is otherwise, if he directly or indirectly 
contributed to it, as by unnecessarily allowing his co-executor to have possession 
and control of the assets.*! In the case of Shiphrook x. ]Ituclii}ihrook,^^ it ys'tis 
lield that executors might be charged with negligence by joining in a ti-ansfer 
to a co-exeentor upon his representation that it was necessary for the purpose 
of paying off debts, but that they were not liable so far as they might be able 
to prove the applicatitm of the property ti-ansferred to that purpose, although 


* Indian Succession .'Vet, s 312 ; Act V of 1831, s. 131. 

“ Indian Snecossion Act, s. 2l)S ; Act V of ISSl, s. IIS. 

* Indian Succession Act, s. 311; Act V of 18S1, s. 133. 

^ Indian Succession Aet, s. 315 ; Aet of V ISSl, s. 131. 

» S. 313. 

S. 132. 

’ Ike. Alu'.. Kxoeutors (L) 1 ; Indian Snecossion Act, s. 327 ; Aet V of ISSl, s. 146. 

“ Indian Succession Act, s. 327, illustrations (a) and (6J. 

Iti.f, a. 328 ; Act V of iSSl, s. 147. 

V. U.oTetoic, 11 Ves., 333 ; Dix v. Burford, IS Rear., 412. 

Lfoo/ford V. 11 Yes., 333; Shii^^rook \\ Wnchiubrook, 11 Ves., 252 j Cundltfr 

V. Ti/toh 22 Reav.. 283. 
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the executor had possession of other funds, not through his co-executors, -which 

he had wasted. If an executor stands by and sees a breach of trust committed 

by his co-executor, he will be responsible for the breach of trust.! Thus, where 

an executor permitted his co-executor to carry on the trade of the testator and 
there was a loss, he was held liable.* 

It IS a rule in England that where assets have actually come into the 
possession of an executor, he is in the position of a gratuitous bailee, and there- 
fore cannot be charged ndthout some wilful default,* and there seems nothino- 
in the Indian Acts to militate against that rule being applied in India. In the 
case of Job v. Joh,^ the executor delivered part of the stock in trade of the 
testator, who was a watchmaker, to J., a watchmaker and jeweller, for the 
purpose of being sold in the ordinary course of trade. J. became bankrupt 
and his trustee took possession of all his stock in trade, including the goods of 
the testator, and sold the whole, as being within the order and disposition of 
the bankrupt. The Master of Rolls (Sii- George Jessel) held that the exe- 
cutor was not liable, as there had been no wilful default. In order to obtain an 

account against an executor on the footing of wilful default it is necessary to 
allege and prove at least one instance of ^\'ilful default.^ 

Executors will be liable for loss or damage which accrues after the time 
they ought to have sold the property.* They will also be liable if they invest 
the money of the testator in improper or unauthorized securities,’ or if without 
peat pason, they permit money to remain upon personal security lonUr than 
IS absolutely necessary and loss accrues.* Although an executor is liable for 
loss occasioned by his not getting in the estate of the testator, yet if he act 
in the honest exercise of his discretion as to the time of selling property of 
a yery uncertain and speculative character, he ought not to be held personally 
responsible for loss arising from his not having sold within twelve months^ 
In Button v. B«.r^on,^an executor who allowed part of a testator’s assets to 
remain invested m Mexican bonds for a year and seven months after the 
estator s death, and eventually sold the bonds at a lower price than mi<.ht 
have been obtained by a sale at an eplier period, but who appeared to Imve 

" Booth V. Booth, 1 Beav., 125. 

* Ibid.; %QQ Horton v. Brocklehurst {No. 2), 29 Beav., 510 

’ See Walker v. Symonds, 3 Swan., 63 ; Stichney r. Sewell, 1 M and C 8 

' Vowell V. Evans, 5 Tea., 839 ; see Lowson v. Copeland, 2 Bro C C I’sr 

» Jf„r.->den v. Kent, L. R., 5 Ch. D., 598. ‘ ’ 

1 My. and C., 8o. 
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acted throughout with diligence and good faith, was held, under the circum. 
stances, not to be liable for the loss consequent on his not having sold them 
sooner. In Graijhuni v. Clarhon,^ where the the testator, who held shares in 
an nnlnnitcd liability company, directed his executors to convert his estate 
nith all convenient speed, the executors were held responsible for an omis- 
sion to sell within twelve months, no reason having been suggested for the 
delay. In Selby v. Boivie,^ Knight Bruce, L. J., thus laid doum the law on 
this subject; “ Where an executor acts honestly, it is not every act of impru- 
dence, nor every act of bad management, that is sufficient to charge him. There 
mmst in each case be some gi-oss act of what the law calls wilful default-some 

gross and striking inattention to his duty tlmough which loss has been sustain- 
eel by those for wliom he is trustee.” 

In dealing with the leaseholds of a testator or intestate, an executor or 

administrator may grant an underlease, if necessary, for the due administration 

of the proiicrty, but cannot give an option of purchase at a future time.* 

If an executor improperly sells the assets at an under-value ho will be 

responsible,* but if he acts bond fide in selling, he will not incur liability even 
■where the sale is at an uiuler-valuc.^ 

An executor is not justified in carrying on the ti-adc of the testator except 
for the purpose of winding it up, but he may in some cases be bound to complete 
contracts entered into by his testator.* Even if tho testator by his will direct 
that his executor should carry on his business, the exeeutor will be personally 
liable for tho debts incurred by him in carrying on tho trade pursuant to tho 
will, but if specific assets were directed to be employed in the business, he will 
be allowed to resort to such spcciHc assets for his indemnity.’ “ It is a rule 
without c.xception,” said Lord Lango.m.e, M. R., in Kirhncin v. Boo/7, ,* that 
to authorize executors to carry on a trade or to permit it to be carried on with 

the property of a te.stator held by then, on trust, there ought to be the most 

distinct and positive authority and direction given by tho will itself for that 

piU'|)OSO.” 


8 


' L. 11., 3 Ch., G05, 

* 9 Jnr., N. S., 425. 

nn,l T C"’- Seibnhmy, h. 1!., IG Ch., D. (C. k.), 23G. Intestato 

aiut icstamcntnry Snccessum iii ludin, p. 312, 

^ Rice V. Oonloii, II liouv., 2G5. 

‘ Selb;/ V. Itowie, 9 Jm\. N. S.. 425. 

* Coflinsoti V. Lester, 20 Honv., 356. 

’ In reJohnsfui, h. IJ., 15 Cit. Yi., 548. 

Ch T' " T '' n f '>• ' -^2 i V. OW/, I„ R., 2 

i, *•'' ** ‘lisposal of pi-oIUs whoiv 'a business 

tiMiuMl on by execulois. 



MARILITIES OF EXECUTArs. 


391 


Executors may appoint one of their body to bo their agent, and where they 
do so, they are to be treated exactly in the same way as if they bad appointed a 
stranger as agent, i and are liable for his defaults. But where executors employ 
an agent to collect money under circumstances which make the employment 
proper, and the money collected is lost by the agent’s insolvency, the burden of 
proof IS not on the executor to show that the loss was not attributable to his 
own default, but on the persons seeking to charge him to prove that it was.2 
Executors ivill not be responsible, where, acting from necessity or according 
to the regular course of business, they employ an agent who misapplies money 
entrusted to him belonging to the estate.3 In the case of Bacon v. Bacon ^ an 
executor, who was resident in London, remitted money of the testator to an 
attorney m the country to pay debts due from the testator and the money was 
misapplied, and he was held not to be liable. But executors will be liable if they 
unnecessarily allow a person to receive money and that person misapplies it.^ 


> To^lis V. Sarrell, 19 Beav., 423; Home v. Cringle, 8 Cl. aud Fin., 264. 

* In re Brier, h. R., 26 Ch. D., 238. 

■ Edmunds v. Peak, 7 Beav., 239 j Bacon v. Bacon, 5 Tes., 334. 

* 5 Ves., 334. 

* Ghost V. Waller, 9 Beav., 447 ; see Bostock v. Flower, L. R., 1 Eq., 26. 
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LECTURE XII. 

MAHOMEDAN LAW OF WILLS. 

Mahomedan Wills sanctioned by Koran — To what extent valid — Definition — ^nimits tesfandi 
necessary Capacity of testator— Wills of Jlinors whether valid — Who may bo Legatees — 
Assent by heirs to legacies — What beqnests are lawful — What may be devised — Ne- 
cessity for acceptance — Revocability of Mahomedan wills — Superstitions uses — Perpetui- 
ties — Who may bo Executors— Minors — Lunatics — Acceptance of executorship — Removal 
of executors— Powers of executors— Probate and Administration Act. 

In dealing with the Hindu Law relating to wills, I pointed out that the 
right of testamentary disposition was not sanctioned by the ancient Hindu Law 
books, and I endeavoured to trace the gradual development of the practice 
among Hindus of making wills, until the right of testamentary devise received 
judicial recognition as part of the substantive law of the land throughout prac- 
tically tlie whole of India. Tlie ^lahomedan Law of wills, on the other hand, 
is not the outcome of any such develo]>mcnt. From a Mussulman’s point of 
view a will is a divine institution expressly sanctioned by the Koran. Not only 
is the right of making wills sanctioned, hut its exorcise is regulated by the Koran. 
“ 0 true believers ” says the Koran ‘‘ let witnesses be taken between you when 
dcatli approaches any of you at the time of making the testament : let tliei'e bo 
two witnesses from among you: or two others of a diifercnt tribe or faith 
from yourselves, if ye he journeying in the earth and tlie accident of death befall 


you 


1 


“ Wills ” says the Hedaya ” are lawful on a favourable construction. Ana- 
logy would suggest that they are unlawful, because a bequest signifies an endow- 
ment with a thing in a way which occasions such endowment to ho refemd 
to a time when the property has become void in the proprietor [the testator:]— 
and as an endowment with reference to a future jieriod (as if a pei'son wero 
to say, ‘I constitute you proprietor of this article to-morrow ’) is unla^^'ful, 
supposing even tliat the donor’s property in the article still continues to exist 
at that time, it follows that the suspension of the deed to a period when tho 
property is null and void (as at the decease of the party) is unlawful ti fortiori. 
The reasons, however, for a more favourable construction in this particular ni’O 
twofold. First, there is an indispensable necessity that men should have tho 
power of making bequests, for Man, from the delusion of his hopes, is impi'ovi- 


1 


Koran, Ch V, EngUsh transl, bv Salo, p 
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dent and deficient in practice; but when sickness invades bim ho becomes 

alarmed and afraid of death. At that period therefore he stands in need of 

compensating for his deficiencies by means of his property, and tliis in such 

manner that, if he should die of such illness, his objects (namely, compensation 

or his deficiencies, and merit in a future state) may be obtained— or, on the other 

hand. If he should recover, that he may apply the said property to his wants, 

and as these objects are attainable by giving a legal validity to wills, they are 

t erefore ordained to be lawful.— Secondly, n-ills are declared to be lawful in 

the Koran, and the traditions and all our doctors moreover have concurred in 
this opinion.”! 

A Mussulman by will may dispose of his property to the extent of one- 
third of it, but a bequest exceeding that amount is not valid. A tradition, 
said to have been delivered by Abee Vekass, is recognized as the founda- 
tion of the restriction imposed by the Mahomedan Law upon the power of 
testamentary disposition possessed by Mussulmans. The Koran itself is silent as 
to the extent to which a Mussulman may dispose of his property by will. The 
tradition of Abee Vekass is as follows : “ In the year of the conquest of Mecca 
being taken so extremely ill that my life was dispaired of, the Prophet of God 
came to pay me a visit of consolation. I told him that by the blessing of God 
mving a great estate but no heirs, except one daughter, I wi.shed°to know 
I might dispose of it all by will.’ He replied, ‘ No ! ’ and when I severally 
interrogated him ‘ if I might leave two-thirds or one-half ’ he also replied in 

the negative-but when I asked “ if I might leave a third,” he answered ‘Yes 

you may leave a third of your property by will : but a third of your property 

IS a great portion, and it is better you should leave your heirs rich than in a 
state of poverty which might oblige them to beg of others.’ ”* 

According to Mahomedan Law a will need not be in writing^ for neither 
the Koran nor the traditions require that a will should be written. Before the 
establishment of Islamism writing was very little in use among the Arabs, and 
in the early commentaries upon their laws, all deeds are regarded as being mere- 
y oral or nuncupative. Wills, therefore, may be either wi-itten or verbal, a 
written will being termed ivaseutnameh and a nuncupative will loaseut A will 
itself IS defined as the “ conferring a right of property in a specific thing, or in a 
profit or advantage in the manner of a gratuity, postponed till after the death 
of the testator.'^ This is the definition in the Futwa Alumgiri. The testator is 
denominated the moosee, the thing given or legacy, the moosa hihee, and the person 

^ Hedaya, IV, Bk. LII, CIi. I, Hamilton, p. 467. 

* Quoted in Hedaya, IV, Bk. LII, Ch., I. 

^ Ruzia Begum y. Aka Mahommed Ibrahim, I Select Rep., loO ; Tumeez Begum y. Parihat 

Hosaein, 2 N. W. P. Rep., 155 ; Aminooddoivlah v. Roshun Ali Khan, 5 Moore, I. A. 199 

* Baillie, Hunif.. p. 623. 
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in favnni* the wil! is iinule. or the leo-atee. is demonstrated the moosa le- 

hi»). The [lersoii appointed to carry thi* will into execution is called the xcusee, 
"j- oxecutord 

Aceordinfj to Mahomedan law a devise may be made by any declara- 
tion from wliich the intention of tlie declarant is apparent to make a disposi- 
tion of his property to take effect upon his death. The dense may be either 
to the le^atet' for his own benefit, or for that of some other person, or for some 
otlier purpose or object. To use the phi’ascology of the Mahomedan text-books, 
a devise is constituted by sayinp:, 1 have bequeathed such a thing to such 
an one or “ I have he(|ucatlied townnls such an one” or by any other expres- 
sions that are commonly used instead of these. ^ The first of the expressions 
nsed signifies that the bequest is for the legatees own benefit, and the second 
(from th ■ ii'ic of the particlo da) indicates that the pci'son to Avhom the be- 
quest is math' is merely e.xceutor or trustee for some other person or object. 

I nder certain circumstances a valid bequest may be made by signs, as where 
a. man is dunib,^ or, where he is so sick {mariz) of a mortal disease as to he 
unable to speak, provided that his meaning can be undei-stood and he dies ufitli- 
oiit I'cgaining liis spei'ch,* 

A will made by a person in jest, or under compulsion or mistake, is not 
valid. ^ fn such a case tlu' antmna tv.dandi is wanting. In tins respect the 
Mahomeilan law is in accord with the Emdish law ^ 

Accimliii!.'' to nil tho sfliools, pei'fect freedom (/. e., from skvery) in a 
testiitor is indispensalily requisite to the validity of a bequest. A slave, there- 
fore, eaiinot make a will, whether he he a slave under the absolnte conti-ol of 
his masl('r or a mwihillh. i. e., one who has entered into an agi'cemcnt with 
his master for his ninsom or cmaneii)ation, althongli lie may leave snlRcient 
elfeets to disehai-g-e his eoveiianted i-ausom,’ or a mazooii, i. c.. a slave who has 
obtained a license to work for himself.* A bequest by any one who is ineoni- 
pefeiit to perform a gratuitous act is invalid,'' and the pi-operty of a moohatib 
i.s not fit siihjeet. of gratuitous acts.!" A will, however, by an absolute slave, 
or a monicnilh. is valid, if if is referred, as to its iqieration, to a time subsequent to 
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llt'iinya. V«>I. IV, Hk. bU. 
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liis attaining liis emancipation.^ So if a mookatih after attaining his freedom 
assent to a will made by him previously, the will will be validated ah initio.'^ 


A Avill by a person who is insane is of course void. According to the Shiah 

law perfect intellect is necessary to the validity of a will.^ If a person is insane 

at the time of making a will, but afterwards recovers from his insanity and 

then dies, the will is still invalid for want of competenev at the time of mak- 
ing it.'* 


There is a considerable difference of opinion between the schools regarding 
the capacity of an infant to make a testamentary disposition of his property. 
According to the Shiah law, the will of a youth under ten years of age is not 
valid, 6 but when he has attained to that ago all proper bequests by him in 
favour of his relatives and others are larvful according to the most common 
and approved doctrine of that school, if he is capable of discernment Some, it 
is said, have mamtamed that such bequests are valid, though he should be no 
more than eight years of age, but the tradition in favour of this opinion is 
uncommon and not well authenticated.^ According to the Hanifi law, the will 
of a youth under puberty whether he bo moorohik (that is, approacliing puberty) 
or not, IS unla^^'ful. And it makes no difference whether the youth have been 
permitted to trade or been under inhibition, or whether ho should die before 
or after puherty.7 A will, however, executed by a minor may be confirmed or 
ratified on his attaining his age of majority.® 

A bequest by an insolvent is bad, because it is said debts have a prefer- 
ence over bequests, as the discharge of debts is an absolute duty, whereas bequests 
are gratuitous and voluntary, and that which is most indispensable must bo con- 
sidered first. If, however, creditors relinquish their claim, the bequest is then 

valid, the obstacle to it being removed and the legatee being supposed to 
stand in need of his legacy.® 


I now pass to a consideration of the question who may be legatees or devisees. 
It IS one of the conditions of a valid bequest that the legatee or lehoo shall 

be competent to receive it.i‘> Accordingly, under Mahomedau law as well as 
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under ITiTnlu law, peisons notin existence at the death of the testator are 
incapable of taking any bequest under a willd A child, however, if born Avithin 
six months from the date of the bequest is treated according to the Hanifi law 
as having been in existence at the time of the bequest, and a bequest to such 
a child is A'alid.^ In other Avords, the child in such a case is treated as having 
been in existence in contemplation of laAv. It is necessary, hoAveA’‘er, that the 
child should be born alive, for if it be still-born, the bequest is void. If it be 

born alive, but should die immediately afterwards, the legacy descends to its 
heirs.^ 

Accoiding to all the schools, Avith the exception of the Shafeis, a bequest by 

a Mahomedan in faA'our of Zimraecs, not being Hurubces, or hostile infidels, 

is Aalid.'^ A bequest to an alien li\'iug in a foreign country is A’oid, cA’en AA'lieio 
the heirs consent.^ 

A bequest in favoui- of any of the heirs of the testator is invalid Avithout 
the consent of the others. This is the laAv according to all the schools of 
]\lahomedan Law. The consent must be given after the death of the testator, 
a. consent given previously being of no effect.^ In determining whether a 
person is an heir or not, i-egard must be had to tlie time of the testator’s death, 
and not to the time of the making of the will, 7 because the etlieaey of the Avill 
is establislnal after the death of tlie testator.* The ground upon which a 

bequest to one or more from among the heirs is invalid is a traditional savin*^ 
of the Prophet : “ God has allotted to every heir his partienlar right.” Besides, 
it is said, in the traditions “ a bequest to particular heirs is unjust.” 

A bequest to a stranger is valid without the consent of the heirs, but only 

to the extent of a third of the testators estate, unless they assent to it after 

the testator s death, ^ tlie third of the estate being determined at the date of 
the death, and not at the date of the Avill. A person from Avhom the testator 
bad received a mortal wound, whether the wound Avere iutlieted intentionally or 
accidentally is, under the Sunni law, incapable of taking a bequest, ic* because 
it is recorded in the traditions that there is no legacy for a slayer,” and 
because, the i-erson who inllicted the wound having thereby hastened the' death 


* Baillie, Haiiif., p. tJ2 1 ; Imam., p. Abdul Cadury. C, A. 

bum , 158. 

^ builliu, Ilaiiil'., p. fi27 ; Imam., 2-1-t. 

" Jlaillu', llaiiif., (128; Imam., jip. 2U>-7. 

^ IV lluiiaya, p. 4711 ; Haillio, llimif., p. 521! ; Imam., p. 214. 

* liaillit', llaiiif., p. G2li. 

^ IV llnlaya, p. 470. 

’ Ilaillir Ibuiif, p. 025. 

* IV Ht'tlaya, p. 472. 

» IV llL'ilaya, p. 408, Uaillio, Uaiiif., p. 025 j Buillio, Imam., p 233 
IV Uedaya, p, 471. 
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of the testator, it is considered that he should be excluded from all benefit under 
the 'ivill by way of punishment. According to Hanifa and Muhammad the 
bequest becomes valid if the heirs consent, but Aboo Tusoof is of a contrary 
opinion.i If the legatee at whose hands the testator met his death be under 

the age of puberty or insane, he is not excluded from the benefit intended 
for him, even where the heirs do not consent.^ 

The assent of heirs once given cannot be retracted, whether it be to a 

legacy in excess of a third of the estate, or in favour of an heir, or of the slayer 

of the testator. And, after the heirs have once assented, they cannot refuse 

to deliver up the subject of the bequest, but may be compelled to make delivery, 

as the title of the legatee is derived, not from them, as Shafei maintained! 

but from the testator himself.3 But, although a bequest to the slayer of 

the testator cannot take effect without the assent of the heirs, assent is not 

necessary to bequests to the parents or other ancestors or the descendants of 
the slayer.^ 

In all cases where there is any occasion for the assent of heirs, the assent 

IS valid only when the person who grants it is competent to grant it, as when he 

is of mature age and sane.^ If some of the heirs give their consent and some 

withhold it, the bequest is valid only in proportion to the shares of those who 
consent.® 

If an heir affix his signature to a will as a consenting party thereto, that 
>vill amount to an assent to the legacies.^ The Court will not presume the 
consent of an heir even though he continue to reside in a house which has been 
assigned by the will. To establish an assent there must generally be evidence 
of an actual assent or of some act done amounting to a ratification.* 

Acccording to the Sunni law, assent given hy the heirs before the death 
of the testator is of no effect. It must be given after the death,^ and, as already 
remarked, once given, cannot be retracted.^ Under the Shiah law, it seems that 
there is a difference of opinion, but that the more common and approved 
opinion IS, that a consent given before the death of the testator is binding upon 

» IV Hedaya, Bk. LII, Ch. I, 471 ; Baillie, Hanif., p. 626. 

• Baillie, Hanif., p. 626. 

® IV Hedaya Bk. LII. Ch. I, p. 460 ; Baillie, Hauif., p. 626. 

* Baillie, Hanif., p. 626. 

* Baillie, Hanif., p. 625. 

® IV Hedaya, p. 473 j Baillie, Imamea, p. 233. 

’ Khadejah Bibee v. Suffur Ali, 4 W. R., 36. 

® Bamcooinar Chunder Roij v. Faqueeroonissa, 1 Ind. Jar. 0. S., 119. 

• Baillie, Hanif., p. 625 j Niisrut Ali v. Zeinunnissa, 15 W, R.. 146j Gherackovr v Valia 
2 Mad. H. C. R., 350. 

Ibid.j p. 626. 
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the heirs. ^ If a testator have no heirs, he has absolute testa mentaiy power to 
dispose of his wliole estate as ho pleases, without the couseiit of the ruling 
power as ulfimvs haeres.^ A bequest to a hostile or alien infidel is invalid accord- 
ing to all the schools,^ as the exercise of benevolence towards such persons is 
forbidden in the Koran.'' 


A bequest is valid in favour of the “ neighbour ” of the testator, no name 
being Tnentloned, and although there is a difference of opinion, it seems that it 
will take effect in favour of the owner of the next adjoining house.^ 

Bequests to the following classes are lawful : 

(1) relations (akraba) 

(* ** 2) as'har, i. e., the relations of the testator by marriage d 
(d) “ the ahl of sucli an one,” i. c., “ the family or people of such an one d 
(4) the orphans, the blind, the lame, or the widows of the race {binnee) of 
such an one d 


(5) the children (awlad) of the race (binnee) of such an one 
(()) the heirs of such an one 

(7) nearest of kiii 

(8) beggars d^ 

(9) the holy shrine d* 

(10) inusjids.^^ 

Bequests for pious purposes, as for ])ilgrimages. prayers and other religions 
duties and observances are valid. 


According to the llanati law, if a person direct by his will that his body 
after death should be carried to a certain place and there interred, and that a 


• Daillio, Imam., p. 233. 

• Baillic, lianif., p. G25; sec Moohummitd Mevnoodeen Khan v. 

4 Select Rep,, -19. 

■ IV Hcdaya, p. 1-73; lliiillie, Uanif., i>. 620; Raillio, Imam., p. 244. 

• IV Uedaya, p. 473. 

• IV Ilcdayn. p. 517 ; Raillio, Uanif., p. 6G0. 

• Ibid., p. 512; Raillie, Imam., p 247. 

’ fliid., 518. 

’ Ibid., 521. 

» Ibid., 522. 

'® IV Ih'dayn, p. 521. 

■' /L/d. 

Raillie, Uanif., Raillio, Imam., 24(1. 

Raillie, Imam., 217. 

Raillie, Uanif., p. 03 1. 

** IV Uedaya, pp. 51 l-5l(>. 

Raillio, Uanif., p. G33. 
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caravanserai is to be erected at the place, it seems that the bequest is valid as 

to the caravanserai but not as to the removal of the body, and that if the executor, 

without the consent of the heirs, should have removed the body, he is responsible 
foi' the expense incurred in so x*emoving it.^ 

A direction to ornament the testator’s tomb is void> So, a direction that 

a testator’s tomb should be plastered and a vault or arch placed over it is also 

unlawful, except in places where such precautions are required against the 

ravages of inld beasts.^ So, also a direction that so much of one’s property 

be given to persons for reading the Koran over the testator’s grave is void> If 

a bequest be made for good purposes (woojooh-ool-kheir) it may be expended 

in erecting bridges or muyids or for students of learning.^ A bequest for poor 
Christians is good.^ ^ 

1 indispensable that it be such as can 

ai^ully be possessed or enjoyed. Accordingly, udne, pigii and other things the 

traffic m which is illeg-al and prohibited among Mahomedans, cannot be the 

subject of a valid bequest.7 Either the substance or merely the usufruct of 

the testator s estate or of anything belonging to it may be given, but legacies 

whether of the substance or of the usufruct are restricted to one-third of the 
testator s estate.® 

A bequest for what are called sinful pui-poses, as for the building of Jeivisli 
Synagogues or Christian Chui-ches, or for aiding tyrants or oppressors is void.9 

According to both the Sunni and Shiah Schools acceptance by the legatee 
Of the le^cy is necessary to complete his title.io An acceptance durino- the 

Shiah law If the legatee accept before the death of the testator, the acceptance 
IS lawfol or discretionary, but, if made after his death an acceptance is concLive 
even though it should have been delayed for some time after the occurrence of 
that event, provided that the legacy has not been rejected. According to both 
schools, the rejection of a legacy before the death of the testator is of no effect 


* Ibid. 

• Ihid.y p. 634, 


® Baillio, Hanif., p. 634. 

^ Ibid., p. 635. 

* Tbid.y p. 635. 

* Baillie, Imam., p. 233. 

’ Ibid. ; see Baillie, Hanif., p. 663, IT Hedaya, p. 527. 

® Baillie, Imam., p. 231. 

>> 806 now see Probate and Administration Act, s. 112, under whici. tbe assent of the 
execntor is necessary to complete the legatee’s title to his le«yncy 
IT Hedaya, p. 473. 

IT Hedaya, p. 473 j Baillie, Imam., pp. 229, 230, 
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and though a legacy slionld have been rejected in the lifetime of the testator, it 
may still be accepted after his death. But, if rejected after his death ^vithout 
having been accepted, the legacy is cancelled, even where possession has actually 
taken place. ^ Under the Shiah law, if a legatee die before acceptance, his heirs 
arc entitled to exercise their option of accepting or not,^ but, under the Hanafi 
law, if a legatee dies without having declared his acceptance or refusal of a 
legacy, the legacy is treated as having been rejected and vests in his heirs.^ 
A legatee, it seems, may, under Mahoinedan law, reject portion of a bequest 
and accept the remainder.^ 


Under j\Iahomcdan law, no less than under English law, a will is in its 
nature revocable during tlic lifetime of the testator,^ and the revocation may he 
either express or implied. Tluis, if a testator should sell tlic subject of the 
heque.st, or by another will direct it to be sold, or should be.stow it in gift putting 
the donee in possession of it, or, under Shiah law,^? should pledge it, there is 
a revocation. So, if lie should change the nature of the subject of the bequest 
so that it sliould uo longer be known by the same name, there will be a revocation 
of the bequest, as where there is a bequest of cloth and it is afterwards cut up 
and made into a garment, or of cotton which is afterwards spun into thread and 
woven, or of iron which is manufactured into a vessel. 

According to the tenets of the Hanafi school, whatever has the effect of 
extingnisliing tlic testator’s property in the thing pni’porting to have been 
given by tlio will amounts to a revocation, but it seems that mere pledging 
of it, wliich does not extinguish his right, has not that eft'eet.^ It would Seem 
tliat, under Hanati law, a denial by the testator himself docs not amount to 
a revocation of a bequest, Imt upon this point there is a dilfercuce of opinion 
hotween Jioliamoned and Aboo Yoosuf.*^ 


Objects which the English law would possibly regard as snpoi'stitious uses, 
are not only allowable but commendable according to !Mahomcdan law.^ Under 

Mahomedan law a settlement is not vitiated hv its involving the ci'oation of a 

* ^ 

perpetuity, if there is an nltinmte trust clearly designated in favour of chari- 

tiiblo obje(‘ts.^ 

* IJiiillu'. Tmiim., p. 230. 

“ IV Hinlnya, p. US. 

“ Biiillie, Iimxm., p. 230. 

* Ihiillio, llimif., p. 023 ; Baillio, Imam., 231. 

* Baillio, Imam., p. 231. 

® IV Uodnyn, p. 179. 

’ IV lloilayn, p. 179. 
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>VIIO MAV BE EXECUTORS. 

An executor under Mahoniedan law, or wiisee or musa-ilehl^ as lie is called, 
is defined to be a trustee appointed by a testator to superintend, protect and 
take care of bis property and children after his death. It is necessary that an 
executor should be a Moslem. According to some IVIahomedan authorities he 
must also be a just person. Others, however, consider this to be a redundaut 
restriction, because, they say, all Moslems ax^e trustworthy and may, therefore, be 
agents or depositories, and because the appointment rests with the testator him- 
self. Aboo Yoosoof is reported to have said “ To enter upon an executorship 
for the first time is a mistake, for the second a fraud, and for the third a theft,” 
and in consequence of this statement it is laid down in the books that it is not 
advisable to accept the ofiB.ee of an executor. 

There are three kinds of executors. Of the first are those who are capable 
of performing the duties committed to them, and such executors cannot he re- 
moved by the Coui't. The second kind are those ^\dio are weak and incapable 
In their case it is said the Court should associate with them an assistant. In 

the thii-d class are profligates, infidels and slaves. These are liable to he re- 
moved by the Coui-t.^ 

A minor cannot be appointed sole executor, but he may be appointed 

jointly vuth another person not under disability, but in that case he cannot 

interfere with the management of the deceaseds estate until he has attained 

the age of puberty. When two persons are appointed executors one of whom 

is a minor and the other an adult, the adult executor may act alone till 

the minor has arrived at puberty, but when that happens the adult executor 

can no longer act singly. If, however, the minor should die, or, on attaiuim. 

puberty, prove to be of unsound mind, the other may continue to act siu-ly, and 

the Judge cannot in that case force an associate on him, because there°is’ still 

an executor of the deceased appointed by himself. Further, whatever may have 

been done by the adult executor during the minority of the other cannot be 

undone by the latter on his attaining puberty, unless it is contrary to the nature 
and object of the trust.2 

The appointment as an executor of a person who is insane, whether he be 
permanently insane or has been so at intervals, is void.3 Under the Probate and 
Administration Act, which applies to all Mahomedans in the territories to which 
the Act applies, probate cannot be granted to any person who is a minor or 

Khan v. Lotful Huq, 1. L. R., 6 Cal., 744 ; see Luchmiput Shigh v. .Imii- Alum, I L R 9 Cal 
176; Fatma Bibee v. Ariff Ismailji, 9 C. L. R., 66; Amrutlal Kalidas v. Shaik Hussein 'l. L. R." 
11 Bom., 492 ; P7la^0 Saheh Bihi v. Da?nodar Premjif I. L. R., 3 Bom., 84. ' 

‘ Baillie, Hanif., p 676. 

* Baillie, Imam,, 248, 9 ; see now sections 31 and 32 of the Probate and Administration 

AClf* 

Baillie, Huuif., p. 680; see s. 33 of the Probate and Administration Act. 
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is of nnsoinul mind.* A slave or a reprobate (fasih) may be appointed, but 
tlie Kazi may annul the appointment.^ But where a slave or a reprobate 
has been appointed, and before the appointment has been annulled, he has 
interfered with the management of the estate of the deceased by selling or 
othei wise disposing of it, his acts will be binding upon the heirs. ^ Accord- 
ing to both the Shiah and Sunni schools of IMahomedan Law the appoint- 
ment of a Zimmee or non-Mo.slem fellow subject is valid, until set aside 
by the Kazi,'' but the appointment of a uon-iloslem alien is void.^ If an 
alien appointed executor be converted to the faith he may continue to he exe- 
cutor. 

A woman, when found to be in possession of the qualities and conditions 
requisite for the oilice. may be legally appointed an executrix,^ Blindness does 
not ix'iuler a person incapable of being an executor.'^ 

Where two persons have been appointed executors in general terms, or with 
an e.xpress condition that they are to act jointl}*, one of them cannot act singly 
without the other, and if either of them do so, none of his acts are lawful, except 
such as are positively iucuinhent or necessary, as for instance, the providing of 
clothes and food for the young children of the testator.^ According to Ahoo 
hlanifa and Moohumimul, if one of two joint executors dies, the survivor cannot 
dispose of the property without a reference to the Judge, who ma}', if he sees pro- 
per, empower him to act as sole executor, or associate another person with him. 
Ahoo Yoosuf, on the other hand, is of opinion that he may act alone without any 
such reference.^ According to the Shiah school, also, the survivor seems to have 
power to act alone without refereuoo to the Judge. 

[n cases where two persons are appointed executors, they may be compelled 
to act jointly, but if that is impracticable others may be appointed in place of 
both executors. If several persons are appointed and only one accepts the 
ollicc, that one cannot lawfully carry the will into execution without bringing 

* Act V of 18S1, s. 8. 

“ [V nodiiya. i>. 513. 

Biiillio, Ihiuif., pp. 6/8-9 ; sco Afoo/nojiuiiti? -‘t/Nt’t’JC'oJi't'ii Khan v, Jlfco/uontHUfl 
roiHlrcitf 4 Select Hop., 40, p. 53. 

Baillio, Ilanih. p. 679; Baillio, Imam., 249; sco IV Hodaya, p. 511; ^lahimmud 
Anwenoodeen Kfuui v. Moohummud KaUrroodeen, 4 Select Bop.. 49; Imlach x. Znhooroonisa 
Khannm, 4 Select Rep., 301 ; Johan Khan v. .Uoidy, 1 B. L. R., S. X., 16; 10 \V. R., 185, 

* Baillio, llanif., p. 679 ; Baillio, Imam., p. 249. 

^ Baillio, llanif., p. 680; Imam., 219. 

’ Baillio, llanif., p. 6S0. 
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Baillie, llanif., p. 682. 
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the matter befoi'e the^Judge, ■\vho may either appoint another to act with him 
or authorize him to act by liimaelf.l 

If a person should die without appointing any executors, the superintendence 
and care of his estate belong to the Judge, but, if there be no Judge present, any 
true believer in whom confidence can be placed may la^vfully assume the care 

and management of the estate. But on this point it is said there is room for 
doubt and difference of opinion.^ 

According to both the Shiah and Sunni authorities an executor may 
lawfully appoint his executor to be the executor of the original testator, if the 
original testator have given him authority to do so. Where the will of the 
original testator is silent on the subject, opinions differ as to whether such 
an appointment is valid. The Hanifites are agTeed that the appointment is 
valid, s but among the followers of the other school the more approved opinion 
appears to be that it is invalid.^ 

Where a person is appointed executor he may either accept or decline the 
office, but, if he has once accepted the office in the presence of the testator, 
he cannot retract after the death of the testator.^ Even during the lifetime of 
the testator, it would seem, he cannot withdraw his acceptance without the know- 
ledge of the testator.^ Acceptance may be either express or implied. Where 
the person appointed gives no indication of his acceptance or refusal, he is at 
liberty after the death of the testator to accept or refuse the appointment as he 
pleases. But if, under such circumstances, he should, on the death of the testator, 
take upon himself to deal with the estate of the testator, his acts are taken as a 
clear indication of his acceptance, and it becomes obligatory upon him to fulfil the 
duties of the office.? If, however, under the same circumstances, he reject the 
office, it IS open to him afterwards to accept it, unless in the meantime the Kazi 
should have set his appointment aside and put another person in his place.^ 

If an executor be capable of performing the duties of the office and is trust- 
worthy he cannot be removed from the office by the Kazi, even upon a complaint 
of all the heii’s, unless it be shown that he has been guilty of fraud.^ We 
have seen that, where an executor is merely weak or inefficient, the Judge 

* Baillie, Hauif., p. 683, 

^ Baillie, Imam., p. 251. 

® Eafeezoor Rahman v. Khadim Hossein, 4 N. W., H. C. R., 106. 

Baillie, Imam , p. 253 ; Hanif., p. 634. 

» rV Hedaya, p. 539 ; Baillie, Hanif., 676 ; Baillie, Imam., 250. 

® Jhid. 

’ IV Hedaya. He is m the position of an executor de son tort. The provisions of 

the Indian Snccession Act as to such an executor have not been ncorporated in the Probate 
and Administration Act. 

Ibid. 

» iV Hedaya, pp. 342, 343 ; Baillie, Imam., p. 250. 
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limy a«socj}ito nnoflior with him. If an executor bring his own incapacity to 
the notice of tiie Court he will not be relieved on his mere representation. But, 
if on inquiry he is shown to be really incompetent another person should be ap- 
pointed. Profligates, infidels and slaves are all removable by the Co\irt, though 
their apprnntments. except in the case of an alien intideh are not actually void. 

There is some difference of ojiiniou hetween the Hanifis and the Shiahs as 
to the jiowers of executors. The Shiahs look upon an executor as being exactly 
like an agent who is strictly confined to the bounds of his commission, so that 
wlterc a person has appointed an executor for the suiierintendence of one parti- 
cular matter his jiowcr is i*estricted to that specific object and any other intro- 
missions hy him with the estate arc unlawful.^ Under the Sunni law, Avliere 
a jiersou appoint.s an executor for a particular purpose, ns hy sapng, “ I have 
appointed tlicc my executor to pay my debts,” ai d says to another, “ I have ap- 
pointed thee my executor in the administration of my property,” or b}’ saying, 
“ I have appointed such an one my executor to pay my debts and I do not 
appoint him for anything else, and 1 have appointed such another my executor 
for all my jiroporty,” each one is executor in all mattci*s, according to Aboo 
JIanifa and Ahoo Yusoof, as if he had been appointed for all mattci'S connected 
with the estate. But according to Moohummud each is restricted to the parti- 
cular matter for Avhich he was appointed. And, where it is made an expross 
condition that one shall not he executor in the matter to which the other is 
appointed, it has been said hy Moohummud Ben Alfuzl that the diroctions of 
the testator must he followed, and it is only whore the testator has not made 
any such condition that there is the dilToreuce mentioned. The it is 

said, is with Ahoo llanifa.^ 

A testator may appoint an executor as tostamoutarv guardian to anv one 

♦ ' • 

over whom lie had control, hut he cannot nominate an executor as testamentary 
guardian for cliihlreu who are adult and of sound understanding.^ A person 
having the superintondence of the property of an orphan is entitled to take from 
its estate the ordinary hire or recoinjieneo due for lus trouble, but some doctors 
arc of o])inion that he is limited to what may be sufiieient for his expenses.* 

In dealing with the powers of exoeutoi*s under wills of ^lahomedans, it mnst 
be borne in mind that chapters XII to Xlll the Probate and Administi’ation Act, 
1881, appl^ to the Avills of all ^lahomedans in tlie territories to which that Act 
is applicable.^ Accordingly, in these territories, all the poweis conferi'od by that 

the executors of Mahomedan wills, and their 

' liaillio, Jmnm.. 257. 

^ Baillio, llanif., ]>. 082. 

® Bnillie, Imam., p. 251. 

^ lin'd. . p. 252. 

* As to the torntonos in which the Act applies see pp. 222. 323. 325. 32G, S27, sapra. 


P0^\ ER.S A\D LIABILITIES OF MAHOMEPAN' EXECrTOIiS. 


40o 


powers must be determined, not by Mahomedan law, but by the provisions of 
the Act.i Under the Mahomedan law, an executor is entitled to take possession 
of the portions of infant and absent adult heirs on their behalf, but not of 
the legacies of infant or absent legatees* Under s. 4 of the Probate and 
Administration Act, the excutor is his legal representative for all pui-poses, and 
all the property of the decased person vests in him as such. 

In the mam, the rules of the Mahomedan law which govern the powers of 

executors are not inconsistent with the rules which the legislature has applied 

0 them by the Probate and Administration Act, but there are a few differences 
to which it may be well to draw attention. 

Under the Mahomedan law an executor is responsible if he pay a debt 
without proof, but he is not responsible for the loss or destruction of the deceas- 
ed s estate, unless it is occasioned by his departure from the conditions or rules 
of his office or by some personal neglect.3 The Mahomedan law expressly 
decffires that It is unlawful for an executor to trade with the property of an 
orphan, for it is said that the conservation of it, not the power of tradin<^ with 
1 , was committed to him.* So, an executor cannot laudully give a lono° lease 

of part of the deceased’s property for the payment of debts or lend”out a 
minor s property.^ ^ ^ 

ch-ld^^" if ^ partition of the property for younc 

children whether the property be moveable or immoveable, the principle bein” 

tl^^at having the power to sell he has power to make a partition.e Thus, where 
all the heirs are minors, and the executor has made partition with a legatee 
giving him his third, and holding the two-thirds for the heir^ the n.rfi 

ffiwful, so that, if what he so holds should perish while in his possession, the’lieii^ 
have no recour-se against the legatee nor against the executor for the loss ' 
unless, indeed, the executor has been guilty of negligence. 

If some of the heir-s are adult and absent, the”executor may make a parti 
tion on their behalf ^th the legatee in everything except immoveable property 
If an executor should make a partition to, or in favour of, heirs when thele are 
legacies and the legatees are absent, the partition is not laivful and the lec^atees 

might still claim to be a partners with the heirs to the extent of a third of what 
remains, if the portion allotted to him should perish. ^ 

> See Shaik Moosa v. Shaik Essa, I. L. R., 8 Bom. 241, p. 256. 

^ IV Hedaya, pp. 548, 549. 

“ " Act, . ua. 

® BailHe, Hanif., p. 691. 

* Baillie. Hanif., p. 685. 

’ Ibid. 

• Ibid., 685 : see now ss. 112 and 113 of the Probate Act as to the assent of o 

to a legacy and its effect. assent of an executor 
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The executor of a motlier may validly make a partition on account of minor 
children of moveable pro])erty inherited from her, when they have no father nor 
fatlicr’s executor, but not otherwise. So it is with the executor of a brother 
or ])aternal uncled An executor cannot make a partition among heirs Avhere 
they are all minor.s. If tliey are all adults, but some of them are absent, 
tlie partition is lawful as to chattels, but not as to moveable property. If 
there are both minor and adult heirs, but the adults are not present, the 
partition is unlawful, but if the adults are present and the shares of the minors 
separated in a mass without partition among the individual minors, the parti- 
tion is valid.* 

The following extract gives the provisions of the Mahomedan law with 
regard to an executor’s powers to sell the property of his testator: “When a 
father’s executor has sold anything belonging to the estate of the father, the case 
presents two aspet'ts. Tlie fir.st is wlien the deceased has left neither debts 
nor legacies ; the second is when he has left one or other of these. With regal'd 
to the first, it is said in the book that the executor may sell the whole property, 
moveable and immoveable, wlien the heirs are minors. But Huhvaee has said that 
this was the opinion of the ancients, and that, according to the moderns, the 
u/idr, or immoveable projierty, of a minor can be sold only (that is, when thei'e 
are no debts nor general legacies), if the minor has occasion for the price of it, 
or a purchaser is eager to obtain it by giving double its value, or the sale is 
otherwise for the minors’ advantage, as, for instance, when tlie Wiamj, or land- 
tax, and expenses exceed its income ; or tlie property, being shops or a mansion, 
is falling to decay. With regard to the land-tax, when a necessity arises for 
paying it, and there is belonging to the estate any other property besides oHr, 
the other property is first to be applied to its payment ; and if that is not 
iSiiflicient, tlic akar may then be sold for its value, or a price not much less than 
its value ; but the executor cannot lawfully sell it at a greater depreciation than 
men would usually submit to. Aiul, in like maimer, an executor cannot law- 
fully pmehase for a minor anything at a price luueh above its value. AYhen 
the heirs are all adult and present, the executor can sell no part of the estate 
except by their directions, and if they arc absent, he cannot lawfully sell the 
ak(h\ though he may sell anything but the akar (and let the Avhole to hire), 
because he has the power of conservation over the pivperty of an absentee, and 
it may be necessary to sell chattels in order to preserve tlicin ; but nA'dr, or 
immoveable projicrty, is secure in itself, except in the ease of its falling into 
decay, and in that ease it also may be sold. When all the bell's are adult, and 

one of them is absent while the others arc present, the executor may sell the 

share of the absentee, in all that is not ahh\ for the sake of preservirg it, ac- 


* Caillie., llunif., p. G8G. 
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cording to all opinions, and tlie shares of those who are present also, according 
to Ahoo Hanifa; but according to both his companions, the sale of their 
shares is unlawful. In all that has been said, it is assumed that there are no debts 
nor legacies. But if there are debts, and they cover the whole of the estate, 
the executor may sell the whole by general agreement ; and when the debts 
do not cover the whole estate, he may sell as much of it as may be necessary 
for them payment. He may also sell the surplus, according to Aboo Hanifa ; 
hut this was contrary to the opinion of his companions. When, however, an 
executor has actually sold ahdr, or immoveable pi-operty, for the payment of 
debts, while he has other property in his hands sufficient for that purpose, the 
sale IS lawful. And if there are general legacies, the executor may sell as much 
of the property as may be necessary for their liquidation (not exceeding, of 
course a third of the whole after paj'ment of the debts). And if there be 
among the heirs one minor, and all the rest are adults, and neither debts nor 
legacies, the estate consisting entirely of chattels, the executor may sell the 
share of the minor, according to all, and the shares of the others, accordino- to 
Aboo Hanifa ; so that if he should sell the whole, the sale would be lawful 
according to him, but it would not be laivful according to the other two, as to 
the shares of the adults ; the principle of the former being that whenever 
the executor has power to sell a part of the estate, he has power to sell the 
whole. * » * * With regard to the executor of a mother or a brother,— when a 
mother has died leaving property and a minor son and having appointed an execu- 
tor, or a brother has died leaving property and a minor brother, and having appoint- 
ed an executor, the executor may laivfully sell anj-thing but uMr belon<nno- to 
the estate of the deceased, but can neither sell the akdr, nor lawfully Ly 
anything for the minor hut food and clothing, which are necessary for his pre 
servation. The executor of a mother has no power to sell anything that a 
minor has inherited from his father, whether moveable or immoveable and 
whether the property be involved in debt or free from it. But what he has 
inherited from herself when it is free from debts and legacies, the executor 
may sell what is moveable but he cannot sell akdr. If the estate is involved 
in debt or legacies, and the debt is such as to absorb the whole, he may sell 
the whole, the sale of akdr coming within his power; and if the debt does 
not absorb the whole, he may sell as much of it as is necessary to defray 
the debts, and, as to this power to sell the surplus, there is the same dif- 
ference of opinion as has been stated above. If all the heir-s are adult and 
present, the estate being free from debt, the mother’s executor can sell no part 
of her estate ; and if the estate is in debt, the answer to be given as to the 
power of the mother’s executor is like that in the case of the father’s executor • 
both in respect of matters in which opinions agree and in which they differ 
And if there are both adult and minor heirs, and the adult are absent, the 


•108 


MAIIOMEDAN LAW OF WILLS. 


estate being free from debt, the mother’s executor may sell what is moveable 
of her estate, whether it belongs to the share of the minor or the adult, but 
cannot sell the akur of her estate, the shares of minors and adults being in 
this case the same. And if the estate be involved in debt the ansAver to be 
given as to the poAver of the mother s executor is like the ansAver in the case 
of the father’s executor. If the adults are present and the estate free from 
debt, the executor may sell the minor’s share of her moveable estate ; but 
whether he can sell the share of the adults, opinions differ; A\*hile he certainly 
cannot sell the ak'h\ And if the estate he involved in debts or legacies, and 
the debts absorlj the whole, he may sell the Avhole, and if they do not he may 
sell the moveable and as much of the akar as may be necessary for the pay- 
ment of debts, and as to the surplus there is the difference among ‘ oui’ 
shaikhs’ alreatly mentioned. "Whatever has been said as to the executor of 
the mother is true of the executor of the brother, and the paternal uncle ; the 
principle being that the poAver of the executor is measimed by the power of his 
testator.”! 


The powers of a Mahomedan executor, under the Probate and Administm- 
tion Act, in disposing of the estate of his testator arc laid down by s. 90 of 
that Act, as amended by Act VI of 1889, s. 14. 

A pledge for his own debt by an executor of the property of a minor is 
said to be lawful on a liberal construction of the law, but it is not laAvful for 
an executor to ]>ay his own debt Avith the property of a minor under his charge 
as executor.^ According to i\loohnmmud and Aboo Yoosuf a sale of the minor’s 
property to the executor himself is unlawful under any circumstaneos, but 
according to Aboo Hanifa it is only lawful where it is obviously for the beuetit 
of the minor.s Now under s. 91 of the Probate and Administration Act, ayc have 
seen, if an executor purchases directly or indirectly any part of the propertv of 
tlie deceased, the sale is \ oidahle at the instance of any other person interested in 
the property sold. A sale effected by an executor of the property of one of 
hi.s minor wards to the other is also unlawfal.-* 

The Mahoinedan law itself contains no rules as to grants of probate, but 
now under Clnipters II to IV of the Probate and Administration Act elaborate 
provisions relating to the grant, alteration and revocation of probates Imve been 
api>lied in the case of the wills of all Mahomedans to Avhom the Act is applicable. 
Chapter \Il of the same Act deals Avitli the duties of executors; Chaptera 
Vllf, IX and X A\itli the assent to legacies by oxccutoi's, the payment and 
apportionment of annuities and the investment of funds to ]n‘ovide for legacies; 
Chapters XI and XI I contain provisions as to the praduco and interast of 


• Ibui., t>02. 
" Jbui., Gl)2. 


* J^nillio., llajiif.. pp. UST-U, 
® baillit’., IJaiiif., p. 
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legacies and the refunding of legacies, and Chapter Xlll makes executors liable 

or devastation in certain cases. The provisions of these Chapters of the Act 

have all been already dealt vith, and it is unnecessary to do more now than 

lefer, as I have done, to their application to executors under the wills of 
Manomedan testators. 

In the case of Shaih Moosa v, Shaik Essa} it was said that since the passim, 
o he Probate and Administration Act, the powers of Maliomedan executor” 

L'Tutb determined by Maliomedan 

iaw but by the provisions of that Act.® 


* I. L. R. 8 Bom., p. 256. 

As to territories wlierc tliat Act iipplies, see pp. 322, 323, 325, 326, 327, >^»pra. 
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APPENDIX. 

THE 

INDIAN SUCCESSION ACT 

BEING 

ACT X OF 1865. 

{Received the assent of the Governor-Oeneral on the 16//i March, 1865.) 



An Act to amend and define the Law of Intestate and Testaments iw 

succession m British India. ^ 

and sTontSh Miaf ‘o Intestate 

PART I. 

Preliminary. 

2' ■! Sneoession Act, 1865 » 

tate or Testamentary Succession applicable to all cases of lutes- 

or not <»• Association, or body of persona, whether incorporated 

British calendTr^ ‘month’ respectively mean a year and month reckoned according to the 

■ E-;HSSLf 

or her successors by the Statute 21 & 22 Yict c lOfi ^ vested m Her Majesty 

Wales- Island, Singapore, and Malacca ’ Settlement of Prince of 

tion. a principal Civil Court of original jurisdic- 

■ mino|y “me” ::ratrsTsn:r>%\^^^^^^ eighteen years, and 

‘J^ministaltTo'ufelst^^^^^^^^^^ ““Pe^ent 

by the testato?rappoi„tment; >> ‘^^^eased person 
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' Adiiiiiiisirator’ means n person appointed by competent authority to administer the 
esiato of a dccensed person when there is no executor. 

And in every part of British [ndia to which this Act sliall extend, ‘Local Government* 
sliall mean the person authorized by law to administer Executive Government in such part ; 
and ‘ Ilijr)! Conrt ’ shall mean the hig^hest civil court of appeal therein [and, for the purposes 
of ss. 242, 242a and 277a, shall include the Court of tho Recorder of Rangoon]. 

Tlio words within brackets have been added by s. 1 of Act XIII of 1875. 

4. No person shall, by marriage, acquire any interest in the property of the person whom 
lic or she inarries, nor bccoino incapable of doing any act in respect of his or her own pro* 
perty wliich he or slie could have done if unmarried. 


PART 

OF DOMICILE. 

5. Snccossion to tho immoveable property in British India of a person deceased is rogu- 

lated by the law of British India, wherever ho may have had his domicile at tho time of his 
death. Succession to the movcablo property of a person deceased is regulated by tho law 
ot tlio country in wliicli he had his domicile at tlic time of his death. 

lUui^trntiomi, 

frt.) A, ha\ing Ins domicile in British India, dies in France, leaving movcablo property in 

n England, and property, both moveable and immoveable, in 

British India The succession to tlio whole is regulated by tlie law of British India. 

(b ) A, an Englislunan imving his domicile in France, dies in British India, and leaves 
property, both moveable and immoveable, in Britisli India. The succession to tho movcablo 
property is regulated by tho rules wliich govern in France, tho succession to tho moveablo 
property of an Englislunan dying domiciled in France, and tho succession to tho immoveable 
property is regulated by the law of British India. 

0 A jicrsoii can only have one domicile for the purpose of succession to his moveablo 
property. ^ 

, origin of every person of legitimate birth is in the country in which, 

a 10 line of Ins birth, his fatlicr was domiciled ; or, if ho is a posthumous child, in tho 

country in which Ins father was domiciled at the time of his father’s death. 

lUustrofion. 

_ At tlio time of tho birth of A, his father was domiciled in England. A’s domicile of origin 
in England, whatever may bo tho country in which ho was born. 

nP 1 • 'i • of origin of an illegitimate child is in tho country in which, at tho limo 

Of Ills birth, his mother was domiciled. 

9. Tho domicile of origin prevails until n new domicile has been acquired. 

a new domicile by taking up liis fixed habitation in n 
18 not tliat of Ins domicile of origin. 

n ia not to bo considered ns having taken up his fixed habitation in 

Britiali India inerely by reason of liis residing tliere in Her Majesty’s Civil or Military Service, 
or in the cxcrciso of any profession or calling. 

Ilhistratiolis. 

A whose domicile of origin is in England, proceeds to British India, where ho 
settles ns a Barrister or a Merchant, intending to reside there during tho remainder of his life. 
Ills domicile IS now m British India. 

in+oir^ ^ domicile is in England, gooi to Austria and enters the Austrian sorvico, 

intending to remain in tlint service. A has acquired a domicile in Austria. 

enrmi-oL,;/ J I'’!? origin is in France, comes to reside in British India under an 

^ British Indian Ciovernment for a certain number of years. It is his 

windinir^ f?oes to reside in British India for tho purpose of 

roh rn n^ dissolved, and with the intention of 

^c ire a r iio’ u v T T r accomplished. He does not by sneb residence 

acquiio a domicile m British India, however long the residence mav last. 


IS 


country which 


* This Part does not ajiply to Hindus— Hindu Wills Act, XXI of 1S70. 
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Urttijh I„ai.“ A 1,„ raEiSK SS: r«; 

political events to take refago in Calcutta, and resides in C-dontta fn^ 

of snch political changes as may enable him to ref™ f ‘'*® ’'°P® 

not by snch residence acquire a^domicile in British IndiL Chandernagore. Ho does 

illnstoLit’conHnuesTo^rosW^ ‘n® cjrcninstauces stated in the last preceding 

enable him to return ^ith ^aLv to '‘S '™uld 

Calcutta sMl be pemanent. A has acquired a dfmTcibt BHt?sh India"'** 

some offictin%S^“dl^tTe‘fi\:d'’br ''“Po-ting in 

tinder his hand of his desire to acau^rsnph rWo®?' declaration in writing 

in British India for one year L^XteTy "0^^ t'-®" 

12, A person who is anDointed hv fh? ° making such declaration. 

consul, or other representatire in another country °dops not ambassador, 

conntry by reason only of residing- there in nursaanZ’nf V ^ ^ domicile in the latter 

P«<iuire such domicile by reason only of residing with ‘ir a"s paTt^Jf C 

has bet has been resumed or another 

domicne otor^-m'"*' ‘he parent from whom he derived his 

is matifd'rhTrns erpirmtun thfs^fTcetf h'’'‘*m“* '’'? ‘''® “■"or 

the consent of the parent in any distinct business * ** ^'^ajesty, or has set np with 

domioBe b®efor”“"'^® ‘'■® her husband, if she had not the same 

feeJt.-Tt “ISetolon”^^^ h'""!-®”® her husband. 

^ the sentence of a competent t^ 

newdticBe7*'''*"^®“®“"'’°^®P’-®"'’®'^^ cannot, during minority, acquire a 

cile following tho domicile oTan t er pXn. domicile m any other way than by his domi- 

any domicile elstvttt::SnTo1htpr';pe"rt^^^^ 

PART in.* 

OF CONSANGUIMTV. 

same stock or commorance^tor"'*'^ connexion or relation of persons descended from the 

.ts. »• •< *» .. 

great grandfather, and so upwards in the direct ascendinv Vn ‘“j^her, grandfather, and 
grandson, great grandson, and so downwards in the direct descend’ "■■,h®‘'^®“ a “an, his son, 
th^fi^ r f,h“-. ascending or descendfnv A X’s t"®' ■ generation 

degree ; hm^y-eargrandfatrer and great grandson if ?hf S '*'>0“ second 

desefded^r t e = ftt^or\ ‘^^o^^t --®" are 

rei:tirsL"n7s*"t:^ 

to the common stock, and then downwards to the coHateral Sr ® deceased 

each person, both ascending and descending. ^^''^teral relative, allowing a degree for 

23. For the purpose of succossion, there is no di«?tinp^in« k * 
to a person deceased through his father and those who are rolled To11‘7hre:^,: ^rmothere 

XXi*ons7oj’‘"'‘ *“ °f 18G5. a- 8) ; 


uor to Hindus, etc. (Act 


AppExnrx. 



nor betwoon ilioso who arc rolutod to liim by t)io full blood, nnd those who are related to him 
by tlic liiilf Idood ; nor between tlojsc who were actually born in his lifetime, and those who at 
the date of his death were only conceived in the womb, but who have been subsequently born 
alive. 

21). In the annexed table of kindred, the degrees are computed as far ns the sixth, and 
arc junrkod by numeral figures. 

The person whose relatives are to be reckoned, and his cousin german, or first cousin, are, 
as shown in the table, related in the fourth degree ; there being one degree of ascent to the 
father, and another to the common ancestor, tlio grandfather ; and from him one of descent to 
tlic undo, and another to the cousin-gormau ; making in all four degrees. 

A grandson of the brother and a son of the uncle, i. €., a groat nephew and a consin-german, 
are in equal degree, being each four degrees removed. 

A grandson of a cousin-german is in the same degree as the grandson of a groat uncle, for 
they arc both in tlic si.xth degree of kindred. 


Tuhlc of Cousautfuinilij. 


M) (Jreat-graml- 
fathcr’s Father. 


(dj (ireat -grand- (5) (Ircai Greal rncle. 
fal Ikt. 


(2) (Irandfather. (-i) Great Uncle. 


(1) Father. (3) Uncle, (5) Great Uncle’s Son. 


The person (2) Brother, (f) Cousin German. (0) Second Cousin. 

whose 
Relatives 
are to bo 

reckoned. i i 


(1) Son. 

(2) Grandson. 

(3) Great-grandson. 


(3) Nephew. 


(5) Son of the Cousin German, 


fi) Son of (G) Gr.andson of 

the NephoAV, the Cousin Gcr- 

or Brother’s man, 
grandson. 


PART IV.* 


OK IXTKST.\CY. 


25. A man is eonsidcrod to die intestate in respect of all property of whie 
made n lestamentaiy tlisposition which is capable of takinir edfoot. 


hich he has not 


lion of 


I liis Ihni diH'.^ not apply lo Hindus, etc. (Act XXI i>f lS7tl) : nor does it, with the excep* 
I s. 25. a}tpiy to I’arsecs (Act X.Xl v>f 1SG5, s, Si. 
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lllv.fitrafioris. 


fa. A las loft no will. He has died intestate in respect of the wliole of his ])ropcitv 

(&.) A has left a will, whereby he has appointed B his exeentor, bat the will contain^ nr 
other provisions. A has died intestate in re.spect of the distribntion of his property 

I*?- P^'‘>P^rty for an illegal purpose. A has died intestate in 
respect ot the distribution of his property. 

nfh JtL/ bequeathed £1,000 to B, and £1.000 to the eldest son of C, and has made no 

othei bequest, and has died leaving the snni of £2,000 and no other property. C died before 

£1^00°^*^^^”*^ ever had a son. A has died intestate in respect of the distribution of 

IfinHrf/i property devolves upon the wife or hnsband, or upon those who arc of the 
kindred of the deceased, in the order and according to the rules herein prescribed. 

r entitled to the provision hereby made for her. if by a 

she has been excluded from her distributive share of 

Where the intestate has left a widow, if he has also left any lineal descendants one- 

widow, and the remaining two-thirds shall go to liL 

meal descendants, according to the rules herein contained. If he has left no lineal descen- 
dants, but has left persons who are of kindred to him, one-half of his property shall belong to 

shall go to those who are of kindred to him, in the order mid 
according to the rules herein contained. If he has left none who are of kindred to him the 
whole of his property shall belong to his widow. ^ ^ 

28. Where the intestate 1ms left no widow, his property shall go to his lineal descen 
dants or to those who are of kindred to him not being lineal descendants, accordiim to the 
Crown^^'^"^ contained ; and if he has left none who are of kindred to him, it shall go to the 


PART y* 


OK THE DISTRIBUTION OF AN INTESTATE’S PROPERTY. 

(a) Where he /nts left lineal descendants. 

1 for the distribution of the intestate’s nrouertv after dednefinn* > 

share (if he has left a widow) amongst his lineal descendants" arJas f" ^ 

l.‘T,pnl H intestate has left surviving him a child or children, but no more remote 

lineal descendant through a deceased child, the property shall belong to his surviving chihl if 
there be only one, or shall bo equally divided among all his enrviving^children ^ ^ 

grander, dre::':ndVo"“etoL“‘d:L',X:d^ 


^iiU;strations. 

!^ign!ZZSZ,SS°S“mSS,‘‘'''‘ °° "'“y 'i~«« "eS 

a. f4“-“ «•? £? '■ ‘•— 

“..IS • - '"'• '“'■'‘l' '■ “ '>«''•<> ..3 mb 

..Ji -r--:* ”■ 

him, or are all in a more remote de^ee ^ grandchildren to 

- , intestate has lelt lineal descendants who do not all stand in j 

rtib lb, „mb., .1 tk. Ii.b.1 ab„..a.u. ,kb “ZZ Z".‘C« 


* This Part does not 
XXI of 1870). 


apply to Parsees (Act XXI of 1865, 



8) ; nor to Hindus, etc. (Act 


1-lG 


API'I-NPIX. 


ficgroc of kindred to liiui tit liis decease, or, liaving been of tlic like degree of kindred to him, 
filed before him leaving lineal descendants who survived him ; and one of such shares shall be 
allotted to each of tlie lineal descendants who stood in the nearest degree of kindred to the 
intestate at his decease ; and one snch share shall bo allotted in respect of eacli of snch deceased 
lineal descendants; and the sliare allotted in respect of each of such deceased lineal des- 
cendants shall belong to his surviving child or children or more remote lineal descendants, as 
the case niaj be ; such surviving child or children or more remote lineal descendants always 
taking the share which his or their parent or parents would liavc been entitled to respectively 
if such parent or parents had survived the intestate. 

IUu$tra(ioni>. 

(«.) A had three children- John, Mary, and Henry ; John died, leaving four children, and 
Mary died, leaving one, and Henry alone survived the father. On the dcatli of A intestate 
one-third is allotted to Henry, one-third to John’s four children, and the remainiuo* third to 
Mary’s one child. ° 

(A.J A loft no child, but left eight grandchildren, and two children of a deceased grand- 
chi d Ihe property IS divided into nine parts, one of whicli is allotted to each grandchild • 
and tlie rcniammg one-nnith is ef|ually divided between the two great grandchildren 

(r.) A h,.s tl.rec Mary, and Uci.ry ; John dies leaving four' children, 

and one of John s chddren dies leaving two children. Mary dies lcavin<r one child \ after 
wards dies intestate. One-third of his property is allotted to Henrv ; one-third to Mnrv’s 
child ; and one-third is divided into four parts, one of which is allotted to eaeli of John’s thi-eo 

snmving children, and Ihe remaining part is eipiallv divided between John’s two crand- 
cliildrcn. ° 


(6) Where the Inteiitatv haa left no lineiil dv6Cendant.<. 

34. Where an intestate has left no lineal descemhints, the rules fur the distrihuiiou of his 
projiorty (after deducting the widow’s share, if ho has left a widow) are as follows. 

35. If the intestate’s father be living, ho shall succeed to the propertv. 

3G. If the intestate’s father is dead, hut the intestate’s mother is living, and there are 

also brothers or sisters of the intestate living, and there is no child living of anv deceased 

brother or sister, tlic mother and each living brother or sister shall sueeee.t to tlio pronertv in 
equal shares. ‘ * •> 


Uln.drntton. 

A dies intestate, survived by his mother ami two brothers of the full blood. John and Henrv 
and a sister Mary, who is the daughter of his mother, hut not of his father. The mother lakes 
oiic-forth each brother takes one-fourth. and Mary, the sister of half-blood, takes one-fourth 
37. If the intestate’s lather is dead, but the intestate's mother is livimr. and if anv 
brother or sister, and tlie child or children of any brother or sister who mav \n\yo died in iho 
mtestalc s hfe-timo arc also living, then the motlier ami eaeli living brother or sister, ami tho 

living child or children of each deceased brotlier or sister, shall he entitled to the nroponv 

111 eqnni shares, such cluldren (if more than one) taking in equal si, ares only the shares which 
tlieir respective parents wonhl have taken if living at tlie intestate’s deatli. ’ 

lllnstitithoi, 

A, the iiitostato, loaves his mother, his hrotliers Jolin ami Henry, and also one child of a 

deceased sister, Mary, and two children of (Icorge. a deceased brother of the half blood who 

was the son of his father but not of his mother. Tlio motlior takes one-tiftli. John and Henrv 

each take ono-lifth, the child of Mary takes one-lifih, ami the two ehildren of Geor<^o divide 
the remaining ono-lifth equally between them. 

3S. If the intestate’s father is dead, but the intestate’s mother is living, and tlie brothers 
and sisters aro all dead, hut all or any of tliem iiave loft ehildren who survived the intestaio 
the mother and the child or cluldren of each deceased hrothov or sister shall he entitled to tho 
property in equal shares, such ehildren (if more tlian one) taking in equal shares only tho share 
winch their respective parents would have taken if living at the intestate’s death, ‘ 

lUu^trntion. 

A, tho intostnto, lonves no hint hor or sistor. hm loavo.Oiis moihor ami ono ohiM of a 

.looonsoil malcr M.iiy, ami two ohihlron of a iloooa.Mal hrothor (ioorgo. Tho motlior takes onc- 

hir. , Iho ohi .1 of Mary lakos ono lhinl, ami Iho ohihlron of lloorgo ilivhlo tho remaining ono- 
thinl equally between them, 

JO. 1C tho iulcsliilc's futhci IS tlcinl, but the lulcslalo's mother is living, ami iheaMs 
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•LitusTmr 107)8. 


^tanlhi in^thfsameor a ~ ^elat.Ve 

will be entitled to the property in eonal shii-M '""'r ^ degree, 

uncles and aunts being'^nFy in^heXrd deg“; 

aunts, and no other relaUye atandfn/if'tbn S‘'eat grandmother, and uncles and 

of these being in 

standi it’ a ne^rer^gjU'tf kiSdTo'L'm ''"lll'of 

take eqSal shares. ® ° third degree, shall 

brothertrIis“teronhTinLsrte’'roStLt^^ “r one child of another 

‘ Wh^re a^ one-eleventh“ot the proper;.”' 

be claimed by a child, oranrdesceXnTo^a S'^of^snef intestate shall 

wMcli the intestate may durino* hi<! Ufp Tii -i peison, no money or other property 

of the child by whom o^by whose 1 advancement 

m estimating such distributive share. ' ^ ^ ^ made, shall be taken into account 


PART VI * 

effect of marriage and marriage settlements on property. 

whose domicile is in British India neither naW^ British India a person 

respect of any property of thrower marriage, any rights in 

marriage, which he or she would not acciSre thereh ^ settlement made previous to 

at the time of the marriage ^ domiciled in British India 

settlement be macU b/the mi^r with^^e n contemplation of marriage, provided the 


PART Vll.t 

OF WILLS AND CONDICILS. 

TMs fe^K^pireslo' Zd^s "ete P™P-'ty by will. 

alienftfbThro™~^t^^^^^^^^^ which she could 

for t: ^ 1 ^:^’^ "tt’ 1 ^ - -t thereby incapacitated 

he is^riZd mindT®" an interval in which 

Explanation 4 .-N 0 person can make a will while he is in such a state of mind, whether 

Will« Act, XXI of 1870J. With the 
Buddhists in the^Lower'prfrdut^s oTBe^ll'’^Jrd ' “ .w ”/ S^khs, and 

Act XXI of 1870 of Bengal, and m the towns of Madras and Bombay, inder 
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APPENDIX, 


arising from dninkenncsg, or from illness, or from any other canse, that he does not know 
what he is doing. 

Ulusfrations. 

(rt.) A can perceive what is going on in his immediate neighbonrhood, and can answer 
familiar questions, bnt has not a competent understanding as to the nature of his property, or 
the persons who are of kindred to him, or in whose favour it would ho proper that he should 
make his will. A cannot make a valid will. 

(h.) A executes an instrument purporting to be his w’ill, hut he does not understand the 
nature of the instrument or tho effect of its provisions. This instrument is not a valid will. 

(c.) A being very feeble and debilitated, but capable of exercising a judgment as to the 
proper mode of disposing of his property, makes his will. This is a valid will. 

See ante pp. 55, 74-, 75, 80, 81, 82. 

47. A fatlicr, whatever his age may be, may, by will, appoint n guardian or guardians for 
liis child during minority. 

This section does not apply to Hindus etc. 

Sec ante pp. 80 — 81. 

48, A will or any part of a will, the making of which has been caused by fraud or cocr* 
cion, or by such importunity as takes away the free agency of the testator, is void. 

This section applies to Hindus etc. 


lUnstrations:. 

{«.) A falsely and knowingly represents to tho testator that rho testator’s only child is 

dead, or that he has done some nndiitiful act, and thereby induces tho testator to make a will 
in Ids (As) favour. Sncl» will has been obtained by fraud, and is invalid. 

(6.) A by fraud and deception prevails upon tiio testator to bequeath a legacy to him. 
The bequest is void. 

(c.) A, being a prisoner by lawful authority, makes his will. Tho will is not invalid by 
reason of the imjn-isonmcnt. * 

ill.) A threatens to shoot B, or to burn his lionse, or to cause him to be arrested on a 
rrindiial charge, unless he makes a bo(|uest in favour of C. B, inconsequence, makes a bequest 
in lavonr of C. ^ I he bequest is void, tlie making of it having boon cansod by coercion. 

(c.) A being of sutlicient intellect, if undisturbed bv the iiitluonco of others, to make a 
wdl, yet being so much under the control of B that ho is ’not a free agent, makes a will 
dictated by B. It niqicars that he would not have executed the will but for fear of B. The 

will is invalid. 

OJ A, being in so feeble a state of health as to be unable to resist importunity, is pressed 

by B to make a will of a certain purjiort, and does so merely to purchase peace, and iii sub* 

mission to B. The will is invalid. 

((/.) A being in such a state of health ns to bo capable of exercising his own judgment 

and volition, B uses urgent intercession and persnasion with him to imluco^him to mako^a will 

ul a certain purport. A. in conscqiionoe of tho intercession and persuasion, but in tho fix'o 

(‘xercise ol Ins judgment and volition, makes his will in the manner recommended by B. The 
>vill i.s not rendered invalid by the intercession and ]>orsuasion of B. 

(/i.) A with a view to obtaining a legacy from B. ]mys him attention and flatters him, and 
tlioreby produces in him a oapricions partiality to A. B,’in oonsoqnonco of such attention and 

flattery, makes his will, by which ho leaves a logitey to A. Tho bequest is not rendered invalid 
by tho attention and flatterv of A. 

Reo (uite pp. 83— SI. 

dl). A will is liable to bo revoked or altered by tho maker of it at anv time when he is 
competent to dispose of Ids property by will. 

This section api>lies to Hindus etc. 


PART VIII.* 

OF THE EXECUTION OF IWURtVlLEGEn WILT.S. 

50. Every testator, not being a soldier employed in an expedition, or engaged in actual 
warfare, or a mariner at sea. must, execute bis will’ acconliiig to the following rules 

Firs/.— The testator shall sign or shall atlix his mark to’tho will, or it shall bo signed by 

some other person in his presence and by his direction. 

Second, ilio signature or mark of tho testator, or the siguatnro of the person signing for 


* This part applies to Hindus etc. 
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him, shall be so placed that it shall appear that it was intended thereby to give effect to the 
writing as a will. 

Third. The will shall be attested by two or more witnesses, each of whom must have 

seen the testator sign or affix his mark to the will, or have seen some other person sign the 

will in the presence and by the direction of the testator, or have received from the testator a 

personal acknowledgment of his signatni-e or mark, or of the signature of such other person ; 

and each of the witnesses must sign the will in the presence of the testator, but it shall not be 

necessary that more than one witness be present at the same time, and no particular form of 
uttBst&tioii soa,!! 00 iiec 0 ssary. 

See ante pp, 96—97. 

testator, in a will or codicil duly attested, refers to any other document then 

actually written, as expressing any part of his intentions, such document shall be considered 

as forming a part of the will or codicil in which it is referred to. 

See ante pp. 66 — 70. 


PART IX.* 

OP PRIVILEGED WILLS. 

52. Any soldier being employed in an expedition, or engaged in actual warfare, or any 
manner being at sea, may, if ho has completed the age of eighteen years, dispose of liis property 
^lls^ will made as is mentioned in the fifty-third section. Such wills are called privileged 




aotnil^v a_ regiment, is actually employed in an expedition. He is a soldier 

actually employed in an expedition, and can make a privileged will. 

at sei cL mre\“ Hrile'gedtnur^''’'’^’ 

actairiarfare Serving in the in the field against insm-gents, is a soldier engaged in 

^^‘'^^l^wartaie, and as such can make a privileged will. 

iQlv/nJ' t’ temporarily on shore while she 

^ -d 

who commands a naval force, but who lives on shore, and onlv occa- 
y goes on board his ship, is not considered as at sea, and cannot make a privileged will 

a soAtl, - 

may be in writing, or may be made by word of month. 

The execution of them shall be governed by the following rales 

case it’ld not b"signTdtt^Ue:?ef^^ 

testat!"‘*i-'lrcLe^t'^^c‘d LttelL 

ners^^''’fnH to a will is written wholly or in part by another 

thaf I’f’wQo testator, it shall be considered to be his will, if it be shown 

that It was written by the testator’s directions, or that he recognized it as h^s ^11. 

by him warnot^omn^^^ the instrument that the execution of it in the manner intended 

oy was not completed, the instrument shall not by reason of that circumstance be invalid 
provided that his non-execution of it can be reasonably ascribed to 

testamentary intentions expressed in the instrnment. 

I,. J-rt V soldier or mariner shall have wi-itten instructions for the nrenaration of 

a, ri* “i”*” •' “• 


* This part does not apply to Hindus etc. See ante pp. 101—105. 
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PART X. 

OF THE ATTESTATION, REVOCATION, ALTERATION AND REVIVAL OF WILIS. 

54. A will shall not be considered as insufficiently attested by reason of any benefit 
tlieroby given, cither by way of bequest or by way of appointment, to any person nttestin? it. 
or to his or her wife or hnsband : ° 

bat the bequest or appointment shall be void so far as concerns the person so attesting, or 

the wife or husband of such person, or any person claiming nnder cither of them. 

Explanation.— \ legatee under a will does not lose his legacy by attesting a codicil which 
confirms the will.* ^ © 

Sec pp. 99, 238. 

o5. No person, by reason of interest in, or of his being an exeentor of, a will, is disqnati- 
thererf ^ execution of the will or to prove the validity or invalidity 

This section docs not apply to Hindus etc. 

will shall 1)0 lovokcil by the maniage of tho maker, except a will made in 

k ovT ''“''T) "■'‘™ ‘he property over which the power of appointment 

idstratm. f l'«S3 to his Or her cxccutor or admi- 

iiistratoi, 01 to the person oiititlcd in case of intestacy. 

inmnfrtvTwr‘'ri^'''i'‘'"' ”'^^stod with power to determine the disposition of 

1 loppity ol which he is not the owner, he is said to have power to appoint such property. 

this section applies to llimlus etc. .> 

See pp. 105, 195. 

57. ^ No unprivileged will or codicil, nor any part tlicreof. siiall be revoked otlicrwise tlian 

Um's^iramU '*)' some writing declaring an intention to revoke 

the aamt, ami executed in the manner in which an nnprivileged will is liereinheforo reiniircd 

to he executed, or hy the hurnhig, tearing, or otherwise dost^ying the same hv Uie c o 

or^hy some pemou ,n his presence and hy his direction, ivith'Iho iuteutiou If rLkh^ tho 

...I i" ’,, '"'P'-iviloged will. Afterwards A makes another unprivileged will 

whioh jairports to revoke the lirst. This is a revocation. ^ 

(4 ) A has made an unprivileged will. Afterwards, A being entitled to make n nrivi- 

" ‘e'-oke his'anprivileged will. Tlds is a 

This section apjdics to Uiiulns etc. 

See }>. 118. 

58 Noohlileratioa, intcrlincal.ioa, or other alteration mado ia any nnuriviloged wi 
after the execntion thereot shall have any efl'oet, except so far as the words or memiiag of 
I n wi l shall have heeii thereby reudorod illegihlo or iimliseornihle, nnless such alten.fiou 
shall ho oxeented la liko mannor as liereinheforo is recpiired for the execntion of the will ; 
aaxotlial the Mill, as so iiltercd, shall ho deemed to he diilv executed if the signature of the 

lestator ami the sahsoription of tlio witnesses he made in the margin or on some other part 

of flic will o|.posite or near to snoli alterntioii, or at the foot or end of or opposite to it titcmo- 

ramlitiii referring to siteli alteration, ami written at the end or some other part of the will.? 

0 , 1 . A privileged will or codicil may ho rovoked hy tlio testator, hv an nnpriviloged will 

lU' coda il, or hy any ae exprossnig an iiiteiitioi. to revoke it, and accompanied with sneh 

laiiialities as Mould ho sullieieiit to give validity to a privilegnd will, or hv the huraiug, 

'l "15'"'"^° de.s roving tlio same hy the testator, or hy some person in his presence 
ami b) lii^ (liu’ctioTi, witli (ho intention of revoking ilie same. 

Kxphni„li„„~ln order to the revocation of 'a privileged will or codicil hv an act aceom- 

pained Mitlibuclifoiinalitics ns would ho sumcient to give validity to a privi’leged will, it is 

not necessary that the testator slionld at the time of doing that net be in a siVnation which 
entitles him to nuiko u privilegcil will ^ »iiuuviou wuku 

See p. 125. 

bO. No unpi-ivilegcilwillorcoiliVil, uoranypartthciv^^^^ which shall be in any manner 

revoked, shall be revtved otherwise than hy the ro-exeeution thereof or hv a eodi U e”eJZd 
111 mannor liorein before required, and showing an intention to n-vivo the saint^ 
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before the revocation of the whole thereof, unless an intention to the 
oy the will or codicil. 

This section applies to Hindus etc. 

See p. 125. 


contrary shall be shown 


PART XI.* 

Of the Construction of Wills 

See pp. 74, 129. 

clouotei b^aVy ^Zl’nsed^ifatm tco^r^r- 

the persons who claim to be interested under such material fact relating to 

subject of disposition, the circ“e“ oftret aL‘ t "atf 

hal^utd.^^^ application rr S’ ^^cftr Stltm- 


A V to V'«Vk f lAC' 




(a.) A, by his will, bequeaths 1,000 rupees to his eklecsf «if»n m. i-r. i • 
cliild, or to his cousin Mary. A Court may maL innuii-v in nrrlcfT’ ° youngest grand- 

the description in the will applies ^ ^ ^ ascertain to what person 

to take evideuce in order to ascertain what is the suhiVri p tu i necessary 

say, what estate of the testator’s is caTled Black is to 

(c.) A, by his will, leaves to B » the estate which he pm-chased of C ’» Tf u 

'^See pp'isl iss! c!"' ' 

or a class or 

vent the legacy from taking effect. ‘ description shall not pre- 

«.t.r ..a . -.. 

Illustrations. 

has ani^^"Thrr!tmir/oC; wh? tt h^^' 

name is Wdham. William shall have the legacy ^bomas, bat has a second son whose 

b.,ii|b3rs:xcKi7s 

named William. Thomas shall have the leo-acy ect Ihomas, and whose second son is 

(c.) The testator bequeaths his property “ to A and Tl fLo i -i* i. i 

has no legitimate child, but has two illeWtimate rhiL?!. of C.” C 

takes effect, although they are illegitimate. ' ^ bequest to A and B 

and proceeding to eunm^rTte tlmm*mrntim''s stx n™^^^ f children,” 

the seventh child from taking a share with the others. ^ onaission shall not prevent 

(e.) The testator having six grandchildren moLoo q ^ j. .... 

and proceeding to mention them by their Chrisrian names mSons gi’andchildi-en,” 

another altogether. The one whose name is not mentioned shall o“iittirig 

(f.) The testator bequeaths “ 1,000 rupees to each of f ho f h ^ j "^^th the others^ 

of the will A has four c&dren. Ekch o^^h'se At the date 

receive a legacy of 1,000 rupees. omiuren snail, if he suryives the testator 

See p. 140. ’ 

Where any word material to the full expression of fho • 

may be supplied by the context. ^ meanmg has been omitted, it 

f t,* ^brt, sections 61 to 77 (both Inclusive) and seotionv SR f oo 

XXI of 1870 “‘‘drasandrnfbS.ActN^ 
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Illustration, 

The testator gives a legacy of “ five hnndred” to his daughter A, and a legacy of “five 
hundred rupees” to his daughter B. A shall take a legacy of five hundred rupees. 

See pp. 132, 143. 

65. If the thing which the testator intended to bequeath can be sufficiently identified 
from the description of it given in the will, but some parts of the description do not apply, 
such parts of the description shall be rejected as erroneous, and the bequest shall take effect. 

Illustrations. 

{«.) A bequeaths to B “ his marsli-Iands lying in L, and in the occupation of X.” The 
testator had marsh-lands lying in L, but no marsh-lands in the occupation of X. The words 
"in tlie occupation of X” shall be rejected as erroneous, and the marsh-lands of the testator 
lying in L sliall pass liy the bequest. 

(b.) Tlio testator bequeaths to A "his zamindari of Rampur.” Ho had an estate at 
Rampur, but it was a talini and not a zamindari. The taluq passes by this bequest. 

Sec p. 137. 

GG. If the will mentions several circumstances as descriptive of the thing which the 
testator intends to bequeath, and there is any projierty of his in respect of which all those 
circumstances exist, the bcipicst shall be considered ns limited to such property, and it shall 
not bo lawful to reject any part of the description ns eiToneous, because the testator had other 
property to which such part of the description docs not apply- 

ExpUuialion. — In judging whether a case falls within the meaning of this section, any 
words which would bo liable to rejection under the sixty-fifth section nro to bo considered ns 
struck out of the will. 


Illustrations. 

(w.) A bequeaths to B " Ins marsli-lands lying in L, and in the occupation of X." The 
testator had marsh-lands lying in t, some of whieh were in the occupation of X, and some not 
in tlio occupation of X. The bequest shall be considered as limited to such of the testator’s 
marsli-lands lying in L, as wore in the oecnpation of X. 

[h.] A beqneatiis to B "his marsh-lands lying in L, and in the occupation of X, com- 
prising 1,000 bighas of land.” The testator had marsh-lands lying in L, some of which were 
in tho occapation of X, and some not in tlie oecnpation of X. The measurement is wholly 
inapplicable to the marsh-lands of either class, or to the whole taken together. Tho measure- 
ment shall bo considered as struck out of the will, and such of the" testator’s marsh-lands 
lying in L, ns were in the occupation of X, shall nlono pass by the bequest. 

Sec pp. 130. 110. 

07. Where tho words of tho will nro nnamhignous, but it is found by extrinsic evidence 
that they admit of njiplicntions, ono only of wliicli can have boon intended by the testator, 
extrinsic ovidcuce may bo taken to show which of these applications was intended. 


Illnstnitions. 

(«.) A man having two cousins of the name of Mary, bcqucatlis a sum of money to " his 
cousin Mary.” It ap]>ears that there are two persons, each nuswering tho description in the 
will. That description, therefore, admits of two applications, only one of which can have been 
intended by the testator. Kvidence is admissible to show which of tho two applications was 
intended. 

(Ii.) A, by his will, leaves to B " his estate called Sultanpnr Khnrd.” It tnnis out that 
ho had two estates culled SuUanpnr Khiird. Evidence is admissible to sliow which estate was 
intonded. 

See pp. 148, 140. 

08. Where there is an ambiguity or deficiency on tho face of tho will, no extriusio 
ovidouco as to tho intentions of tho testator shall bo admitted. 


Illustrations. 

(a.) A man has an aunt Caroline and a cousin Mary, and has no aunt of tho name of 
Mary. By his will lie bequoat lis 1 .000 rn]>ees to " his aunt Caroline ” and 1,000 rnjH'OS to " his 
aunt Caroline” and 1,000 rupees to " liis cousin ^tnry,” and aftorwanls bequeaths 2,000 rupees 
to " his boforo-mentionod aunt Mary.” There is no person to whom tho description given in 
the will can apply, and evidence is not admissible to show who was meant by " his before-men- 
tioned aunt Mary.” Tho bequest is thoreforo void for uneertaiutv under tho sovcnty-siith 
suction. 
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(6.) A bequeaths 1,000 rupees to , leaving a blank for the name of the 

legatee. Evidence is not admissible te show what name the testator intended to insert. 

(c.) A bequeaths to B rupees or “his state of ,, Evi* 

dence is not admissible to show what sum or what estate the testator intended to insert 
See p. 149. 

69. ^ The meaning of any clause in a will is to be collected from the entire instrument 
and all its parts are to be construed with reference to each other ; and for this purpose a 
codicil IS to be considered as part of the will. 

Illustrations. 

(a.) The testator gives to B a specific fund or property at the death of A, and by a sub- 

sequent clause gives the whole of his property to A. The effect of the several clauses taken 

together is to vest the specific fund or property in A for life, and after his decease in B • it 

appearing from the bequest to B that the testator meant to use in a restricted sense the words 
in which be describes what he gives to A. "wiua 

a testator having an estate one part of which is called Black Acre, bequeaths 
the whole of his estate to A, and m another part of his will bequeaths Black Acre to^B the 
latter bequest IS to be read as an exception out of the first, as if he had said, “ I ^ive Black 
Acre to B, and all the rest of my estate to A.” ® 

See pp. 132, 156, 157, 159. 

70. G-eneral words may be understood in a restricted sense where it may be collected 
from the will .that the testator meant to use them in a restricted sense ; and^words may be 
understood in a wider sense than that which they usually bear, where it may be collected from 
the other words of the will that the testator meant to nse them in such wider sense 


Illustrations. 

A testator gives to A “ his farm in the occupation of B,” and to C “all his marsh- 

lands in L. Part of the farm in the occupation of B consists of marsh-lands in L and the 
testator also has other marsh-lands in L. Tho general words, “ all his marsh-lands in t » a^e 

\ , -f the whole of the farm in the occupation of B inclndino- 
that portion of the farm which consists of marsh-lands in L. ’ S 

(6.) The testator (a sailor on ship-board) bequeathed to his mother his ffold rina biittnuo 

and chest of clothes and to his friend A (a shipmate) his red box, clasp-knife and Vll S 

qnes^t bequeathed. The testator’s share in a house does not pass ^to A under this bt 

060 pp, LoLy 15J, 153* 

.'pi it. “ "•“'■s » » ■■ ww. f p.i . 

See pp. 132, 155. 

73 If the same words occur in different parts of the same will tbpv rnncf +.i 

^ontrlry aPPears’an Mention the 

See p. 156. 

the t e«eet to 

Illustrations. 

A testator by a will made on his death-bed bequeathed all his pronertv to P n rr 

but it shall take effect so far as regards the gift to C D section, 

See pp. 156, 157. 

stanftogeTht'heTasfsrall prev^fh " " irreconcileable, so that they cannot possibly 
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appendix. 


Illustrations. 

(a.) Tho testator by tbe first clause of his will loaves bis estate of Ramnagar “ to A/* 
and by the last clause of his will leaves it “ to B and not to A.” B shall have it. 

(6.) If a man at the commencement of his will gives his house to A, and at the close of 
if directs that liis house shall bo sold and the proceeds invested for the benefit of B, tho latter 
disposition shall prevail. 

Sec pp. 132, 155, 157. 

76. A will or bequest not expressive of any definite intention is void for uncertainty. 

Illustration. 

If a testator pays— “ I bequeath goods to A or “ I bequeath to A or “ I have to A 
nil tho goods mentioned in a schedule,” and no schednle is found ; or ” I bequeath ‘ money,’ 

‘ wheat,’ ‘ oil,’ ” or the like, without saying how luneh, this is void. 

Sec p. 58. 

/7. The description contained in a will, of property tho subject of gift, shall, unless a 
contrary intention appear by tho will, be deemed to refer to and comprise the property answer* 
mg that description at tho death of the testator. 

See pp. 133, 163, 166, 168, 170, 10-1. 279. 

/8. IJttless a contrary intention shall appear by the will, a bequest of the estate of the 

testator slijill he construed to include any property which ho may have power to appoint by 
w 111 to any object he may think proper, and shall operate as an execution of such power ; 

and a bocinest of property desenbod in a general manner shall be construed to include any 
property to which such description may extend, which ho may have power to appoint by will 
to any object he may think proper, and shall operate as an execution of such power. 

I Ins .section does not apply to Hindus etc. See pp. 67, 168. 

79. Where property is boqneathed to or for the benefit of such of certain objects as n 
specified person shall ajipoint, or for tho benefit of certain objects in such proportions as a 
specified person shall appoint ; and the will does not provide for the event of no appointment 

being made ; if the power given by tho will bo not exorcised, tho property belongs to all the 
objects of the power in equal shares. 


Illustration. 

1 11 ^' n fund to his wife for her life, and directs that at her death it 

sfia 1 bo divided among liis children in such proportigns as she shall appoint. The widow dies 

clIildTon appointment. Tho fund shall be divided equally among tho 

This section does not apply to Hindus etc. 

See p. 170. 

80. Whore a bequest is made to the “heirs,” or “right heirs,” or "relations,” or 
nearest relations,” or “family,” or “kindred.” or “nearest of kin” or “next-of-kin.” 

oi a particular person, without any qualifying terms, and tho class so designated forms tho 

( irect and independent object of tho bcqnost, tho property bequeathed shall bo distributed as 
I It had belonged to such person, and he had died intestate in respect of it, leaving assets for 
the payment of his debts independently of such property. 

Illustrations, 

(a.) A leaves his property “ to his own nearest relations.” Tho property goes to those 

who would be entitled to it if A had died intestate leaving assets for tho payment^of his debts 
imlependently of such property. 

u ■ iV; ® for his life, and after the death of B, to his own 

riglit heirs, 1 ho legacy after B’s death belongs to those who would be entitled to it if it had 
lorincMl part of A s unbeijiieatlic^l property. 

(e.) A loaves his property to B ; b'nt if B dies before him, to B’s noxt-of-kiu : B dies 
before A ; (he property devolves as if it had belonged to B, and ho had died intestate, leaving 
assets tor tlie payment of his debts independently of sneb property. 

,p, ^ leaves UyKiO rupees “ to H for his life, and after his decease, to tho heirs of C.” 

1 he legacy goes as it it had belonged to C, and ho had died iutostate, leaving assets for the 
jmyment ot his debts independently of the legacy. 

This section does not apply to Himlns etc. 

Sec pp. 176, 178. 

81. Wliero a bequest is made to the "representatives,” or " legal representatives,” or 
cxccntoisoi' iulmimstrntois’’ ot n particnlnr persou, and tho class so dosicnatod forms the 

diiect and u.dopondcut object of tho bequest, tho property bequeathed shall be distributed 
as If It bad belonged to snob person, and he had died intestate in respect ot it. 
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lUustraiion. 


^ A bequest ie made to the “ legal representatives ” of A. A has died intestate and insolvent. 

^ administrator. B is entitled to receive the legacy, and shall apply it in the first place 

to the discharge of such part of A’s debts as may remain unpaid : if there be any surplus B 

shall pay it to those persons who at A’s death would have been entitled to receive any property 

ot A s which miglit remain after payment of his debts, or to the representatives of such 
persons. 

This section does not apply to Hindus etc. 

See pp. 175, 176, 

i-i property is bequeathed to any person, he is entitled to the whole interest of 

for him * appears from the will that only a restricted interest was intended 


See pp. 173, 295. 

83. Wliere property is bequeathed to a person, witli a bequest in the alternative to aii- 
person or to a class of persons j if contrary intention does not appear by the will, the 
Affw ® named shall be entitled to the legacy, if he be alive at the time when it takes 
euect j but It he be then dead, the person or class of persons named in the second branch of 
the alternative shall take the legacy. 


Ilhistrations. 


(a.) 

ih.) 

testator. 

(c.) 
to B. 
(d.) 


A bequest is made to A or to B. A survives the testator. B takes nothing 

A bequest is made to A or to B. A dies after the date of the will, and before the 
ihe legacy goes to B. 

A bequest is made to A or to B. A is dead at the date of the will. The legacy goes 


property absX^tely ^ ^ survives the testator. A takes the 

f ^®,^® 5 ^®athed to A or his nearest of kin. A dies in the lifetime of the 
testator, IJpou the death of the testator, the bequest to A’s nearst of kin takes effect. 

b^uethed to A for life, and after his death to B or his heirs. A and B 

t^Treffect ® lifetime. Upon A’s death the bequest to the heirs of B 

in iil'L i^beq^eaUiod to A for life, and after his death to B or his heirs. B dies 

of B takes effect. ' ^ the testator. Upon A’s death the bequest to the heirs 

See pp. 179,180, 198. 

ouJt >3 bequeathed to a person, and words are added which describe a 

nfirsfnn^*^ deuote them as direct objects of distinct and independent gift such 

aiTpeTrs^etfL fntention 


Illustrations, 

(a.) A bequest is made— 

to A and his children, 

to A and his children by his present wife, 

to A and his heirs, 

to A and the heirs of his body, 

to A and the heirs male of his body, 

to A and the heirs female of his body, 

to A and his issue, 

to A and his family, 

to A and his descendants, 

to A and his representative, 

to A anl his personal representatives, 

to A, his executors and administrators. 


Ja these cases, A takes the whole interest which the testator had in the nronertv 

the legLy ° ^ eltmu lo 

(c.) A bequest is made to A for life, and after his death to his issue. At the death of A 


* Tk sections 83 and 85 and also ss. 88—89 apply to the wills of lft7n 
&o., m the Lower Provinces and in the towns of Madras and Bombay, Act No, XXI of Hind s 

B B B > us 
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APPENDIX, 


the property belongs in eqnal shares to all persons who shall then answer the [description of 
issue of A. 

This section docs not apply to Ilindns etc. 

Sec pp. 175, 181, 187, 197. 

85. Where a bequest is made to a class of persons under a general description only, no 
one to whom the words of the description are not in tlieir ordinary sense applicable shall take 
the legacy. 

See p 208. 

86. The word “ children” in a will applies only to lineal descendants in the first degree ; 

the word “grandchildren” applies only to lineal descendants in the second degree of the 

person whoso “cliildren,” or “grandchildren,” are spoken of ; 

the words “ nephews” and “ nieces” apply only to children of brothers or sisters ; 

the words “ cousins” or “ first consins,” or “ consins-german" apply only to children of 
brother.s or of sisters of the father or mother of the person who.se “cousins,” or “first 
cousins,” or “ consins-german,” are spoken of ; 

the words “ first cousins once removed” apply only to children of consins-german, or to 
consins-gcM-rnan of a parent, of the |>erson whose “ first eonsins once removed” are spoken of; 

the words “ second cousins” ai)ply only to grandchildivn of brothers or of sisters of tho 
grandfather or grandmother of tlie person whost* “second eonsins” are spoken of; 

the words “ issno” and “ descendants” apply to all lineal descendants what 
person whose “ issue” or “ descendants” are spoken of. 

Words expressive of collateral relationship apply alike to relatives of fnll and of half 
blood. 

All words oxpre.ssive of relationship apjdy to a child in the womb wlto is afterwards born 
.alive. 

This section does not applv to Hindus etc. 

See pp. 175, 187. 

87. In tlie absence of any intimation to the contrary in the will, the term “child.” 
“ son,” or “daugliter,” or any word wliich expresses relationship, is to be understood ns de- 
noting only a legitimate relative, or where there is no such legitimate relative, a person who 
has acquired, at the date of the will, the reputation of being sucli relative. 


hatever of tlie 


(d.) A, having three children, B. C and D, of whom B and C ai-e legitimate and D is 
illegitimate, leaves his property to be equally divided among “ his childrou.” Tho property 
Ijolongs to B and C in equal shares, to the exclusion of D. 

(/).) A, having a nieco of illegitimate birtli, who has acquired the reputation of being his 
niece, and having no legitimate niece, bequeaths a sum of money to liis nioce. The illegiti- 
mate niece is entitled to the legacy. 

(c.) A, having in liis will enumerated Ins children, and named as one of them B, who is 
illegitimate, leaves a legaev to ” his said children.” B will take n share in tho legaev along 
with tlie legitimate children. 

(<?.) A leaves a legacy to tho “ehildren of B." II is deail. and lias loft none but illegiti- 
mate cliildren. All tliosc who liud, at tlie date of the will, acquired llic I'epntatiou of being 
the eliildren of B are objects of tlie gift. 

(c.) A bequeathed a legaev to “ the children of B." B never had any legitimate child. 
C ami 1) had, at tlie date of the will, acquired tlie reputation of being ehildreu of B. After 

the date of the will, and before the deatli of tlie testator, K and F were horn, and acquired the 
reputation of being ehildren of B. Only C and 1) are objects of the bequest. 

(/.) A makes a be([uest in favour of his child by a certain woman, not his wife, B had 

actpiired, at the date of the will, the reputation of being the child of A by the woman de- 
signated. B takes the legacy. 

(i/.) A makes a heque.st in favour of his child to be born of a wom.an, who never becomes 
Ids wife. The bequest is void. 

(/i.) A makes a bequest in favour of tho child of which a certain woman, not married to 
him, is pregnant. The beipicst is valid. 

This section docs not apply to Hindus etc. 

See pp. 175, 182, ISl, 1S(J.‘ 

88. Where a will purports to make two bequests tii the same person, and a question arises 
wliother the testator intended to make the second bequest instead of or in addition to the 
first; if there is notliing in the will to show what he intended, the following rnles shall pre- 
vail in determining the construction to he put n]Hm the will 

h ir.'>'f.--lf flic same specific thing is heqneailied twice to the same legati'e in the same will, 
or in the will and again in a oinlicd, ho is entitled lo rt'ceivo that sj.>eoilic thing only. 
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two purports to make, in 

.h^&W?dT.n?.;;j “.•.y'lS"; " ■■” “' *“•“ “' “' '■• 

o*' ^ amount, are given to the same 

<=« J'^gatee is 

Explanatioa.-ln the four last rules, the word “ will” does not include a codicil. 

Illustrations. 

Bengal. “ ^ ^ entitled simply to receive A’s ten shares in the Bank of 

mond?rin/w^Ch\aT.^TCThfm hv^^^^ given him by B, bequeathed to C the dia- 

after i:ga?i:r h^beq^uLb^dlLT^^^^^^ 

n”*'; diamond-ring which was given to 1^/8 ^ 

'“'{in r 

'"' jf r S'\- “ ?F'“ “■'■■“■■ ■“ 

to him 5,000 r^pees.'^'B is^^:tTtled L” r^e civ^lO^Sw 

he,^hs^;^^oo^- r i^is:“{;tte*^:it: 

anotl^e^ P-t of lhrwil'‘=g“ fo^ ^rei: to I 

children.” B is entitled to receive 1 OOO^rupees ’^®cause she went to Englond with his 

... £ii, ! f ,LS7.:'.as' ■'■“ '■ 

sum oV5,00b ^upeer ’ h^'^raB Vtta^n^h ‘o him the 

^sS^ tarns ^ t 


will be found "suffidentTn mr Ck^Xr^dsTTf 

hereby desire B to do, and keep the residue for^Lr ^ ^ ^ discharge my debts, which I 
the residuary legatee. ^ ® pleasni-e.» B is constituted 

queaths to C. ^iTfs^the res^duaiyU^tee certain stocks and funds, which he be- 

testae Itt: «mfof'‘Ss'’d^:tt t ‘o 

tion which is capable of taking effect. ^ ^ testamentary disposi- 

Illustration. 

section a^nd* anotheriap^ges® by Yhe dfaTh^ of°tbVle^Y“'* ‘“h”'! ’^“"dred and fifth 

property to B. After^the dL o? ^tltapUtta 


in tb’e Itafec“e"g i-c., 
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ArPENMX. 


tlio time of his death. B is entitled to the two legacies and the zamindari as part of the 
residae. 

Seo pp. 193, 195. 

91. If a legacy be given in general terms, withont specifying the time when it is to be 
paid, the legatee has a vested interest in it from the day of the death of the testator, and if 
lie dies without having received it, it shall pass to his representatives. 

Sec pp. 19G, 234. 

92. If the legatee does not survive the testator, the legacy cannot take effect, but shall 
lapse and form part of the residue of tlie testator’s property, nnless it appear by the will that 
the testator intended that it should go to some other person. 

In 'order to entitle the representatives of the legatee to receive the legacy, it must bo 
proved that he survived the testator. 


(a.) The testator bequeaths to B “ 500 rupees wliich B owes him.” B dies before the 
testator ; tlio legacy lapses. 

(5.) A becpiest is made to A and his children. A dies before the testator or happens to 
bo dead wlicn the will is made. The legacy to A and bis chihlroii lapses. 

(c.) A legacy i.s given to A, and in case of his dying before the testator, to B. A dies 
before the testator. The legacy goes to B. 

(d.) A sum of money is beipieathed to A for life, and afior Ins death to B. A dies in the 
lifetime of the te.slator; B survives llie testator. The bequest to B takes effect. 

(c.) A sum of money is becpieuihed to A on his completing his eighteenth year, and in 
case he sluuild die before lie eorn|detes his eigldeenlh year, to B. A completes his eighteenth 
year, and dies in tlie lifetime of the testator. The legacy to A lapses, and the bequest to B 
docs not take effect. 

(/•) The testator and the legatee perislied in the same shipwreck. There is no evidence 
to show whicli (lied first. The legacy will lapse. 

Seo pp. 19G, 197, 199. 

93. If a legacy be given to two iiersons jointly, and one of them die before the testator, 
the other legatee takes the whole. 


Ilh(sini(iou. 


Tlio legacy is simply to A and B. A dies before tho testator. 
See p. 199. 


B takes the legacy. 

O « 


94. But where a legacy is given to legatees in words which show that tho testator in- 
tended to give them distinct shares ot it, then if any legatee die before tho testator, so mnch 
of tho legacy as was intended for liim sliall fall into tlio residue of tho testator’s property. 


Illustnitiou. 


A sum of money is bc(piealhed to A, B and C, to be equally divided among them. A dies 
before tlio testator. B and C sliall only lake so much as they would have had if A had sur- 
vived tho testator. 


Seo p. 200. 

95. Where tlio share tliai lapses is a part of tho general residue bequeathed bv the will, 
that share shall go as undisposed of. 


1 ho testator bequeaths the residue of his estate to A, H and C, to be equally divided be- 
tween them. A dies before the testator, He one third of the residue goes as undisposed of. 

See p. 205. 

9G. Where a bequest shall have been made to any child or other lineal descendant of the 
testator, and tho legatee shall die in tho lifetime of the testator, but any lineal descendant of 
ilia slml! survive the testator, tlie bequest shall not lapse, but shall take effect as if the death 
of the legatee iiad happened immediately after tho death of tho testator, unless a contrary in* 
tention shall appear by the will. 


A makes his will, by which ho bequeaths a sum of money to his son B for his own abso- 
lute use and bonofil. B dies before A, leaving a son C who survives A, and having made his 
will whereby ho bequeaths all his property to his widow D. Tho money goes to D, 

See pp. 202, 203. 
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.u.,5i .S5\:™^riK:,snK ;.ssi:s °' >“■■ •- 


Illustrations. 

(a.) A, bequeaths 1,000 rupees to “ the childi-pn nf R ” TV, «« • , . . 

distributed among them. B had died previous to fhp dntp r,f ^lien it is to be 

C, D and E. E died after the date of tfe wi 11 but before it de^tl of 

The egacy shall belong to C and D, to the e.clustn of“L r:^.::rnt:ti‘res of B*" ■"■ 

B hal i childTn t\: blquT^^^^^ ‘^e testator’s death, 

to the children of B. It the° death^of the^ tStm-^'B ^Ld two^' v’w ’ decease 

and he never had any other child. Vw“d’nl^ ® = 

° ^ -'itied to rid; "oil tiZid 

chiJi ofi^'‘rtih:Sh:fnhe^siidi :z etidi r’ “> 

that event, children E and F, were bi^ to B r and after 

made a mil, E having made no will, A has died leavim^ D and^r” ^ having 

18 to be divided into four equal parts one of which T<i tn h«^ surviving her. The legacy 

D, one to the administrator of E. a^onrto F. to 

slstets^of'^B’'''^^t1hrdTatirortL‘“i^^^^^^^^^ decease to the 

event another sister E was born. C died during* the^hf^orB 

Childr^f^c. ap to the death o? B, C ha^d d^t^ h’f/'anylh.r 

diviie^^ al'Tttllr^ 'at “rdl^th o;**" ' At 'he dr^rt,”'^ t‘“ ‘o 

living, D and E. After the death of the tl’stator buMn Vhp°rf k ^ children 

^and G, to the ettw legacy belongs 

eldest shall attain maj^ityf^^At tL \tttator^ d^th h° among them when the 


Of void Bequests, 

person in existence at the tesUt^^s^Lath whoI^nsweJs the^des^^^ 

Exception.-lf property is bequeathed to p a the bequest is void. 

degree of kindred to a specified individual, but his possesslon^of It f ^ Particular 

later than the death of the testator, by reason of aTrJnr.\^ 1 deferred until a time 
person answering the description is alive It the death of ?hp otherwise ; and if a 

between that event and snch later tC thrnro^^^^^^^^ existence 

person, or if he be dead, to his repreTenUrives^ ^ ^ ^ that 

* Sections 99 to 1C3 (both inclusive) of this pan apply to Hindus etc. 




APPENDIX, 


IHusirations, 


(a.) A buquoatlis 1,000 rnpcc:5 to the eldest son of B. At the death of the testator B 
has no son. The bequest is void. 

(h.) A bequeaths 1,000 rupees to B for life, and after his death to the eldest son of C. 
At the death of the testator, C had no son. Afterwards, dnriug the life of B, a son is born to 
C. Upon B’s death, the legacy goes to C’s son. 

(c ) A bequeaths 1,000 rupees to B for life, and after his deatli to the eldest son of C. 
At the death of tlie testator, C had no son : afterwards, during the life of B, a son, named D, 
is born to C. D dies, then B dies. The legacy goes to the representative of D. 

(d.) A bequeaths his estate of Greenaere to H for life, and at his decease to the eldest 
send of C. Up to the death of B, C has had no son. The bequest to C’s eldest son is void. 

(e.) A bequeaths 1,000 rupee to the eldest son of C, to be paid to him after the death 
of B. At the death of the testator, C has no son, hnt a son is afterwards born to him during 
tlic life of B and is alive at B's deatli. U’s son is entitled to the 1,000 rupees. 


See pp. 213, 211. 

loo. Wliore a beipiest is made to a person not in exisienee at tlic time of the testator’s 
death, suhjeet to a jirior bequest eontained in the will, the later bequest shall bo void, unless 
it comprises the whole of the reniaining intyrest of the testator in the thing bequeathed. 


(f/.) Property is beqiieailieil to -V for liis life, and after his death to his eldest sou for 
life, anil after the death of the latter to liis eldest sun. At the time of the testator’s death, 
A has no son. Here the beijnest to A’s eldest son is a lieqnest to a person not in existence at 
the testator’s death. It is not a Ijcijucst of the wliole interest that remains to the testator. 
The bequest to A’s eldest son for his life is void. 

(6.) A fund is bequeathed to A for his life, and after his death to his daughter. A 
survives the testator. A has daughters, some of whom were not in existence at the testa* 
tor's deatli. The bequest to A’s daughters comprises the whole interest that remains to the 
testator in the thing bequeathed. Tlie bequest to A’s dauglitcrs is valid. 

(c.) A fund is bequentlied to A for liis life, and after liis death to his danghtoi*s, with a 
direction that if any of tiiem marries under the ago of eighteen, her portion shall be settled so 
tliat it may belong to herself for life, and may be divisible among her children after her death. 
A has IK) daughters living at tlie time of tlie testator’s death, but has daughters born after* 
wards who survive him. Here the direction for a settlement has the effect, in the case of 
each daughter who marries under eighteen, of substituting for the absolute bequest to her a 
be(|uest to lier merely for lier life : that is to say, a bequest to a person not in existence at the 
lime of the testator's deatli of something which is less than tlic whole interest that remains 
to tlie testator in tiie thing heqneathed. The direction to settle the fnnd is void. 

(d.) A bequeaths a snm of money to B for life, and directs that upon the death of B 
the fund shall ho settled upon his danghtere, so that the portion of each daughter may 
belong to herself for life, and may be divided among her children after her death. B has no 
daughter living at tlie time of the testator’s death. In this case the only bequest to the daugh* 
tors of B is contained in the direction to settle the fund, and this direction amounts to a bequest, 
to persons not yet born, of a life-intcrc.st in tho fnnd, that is to say, of something which is less 
than tlie wliolc interest tlial remains to the testator in tho thing bequeathed. Tho direction to 
settle tlie fund upon tho daughters of B is void. 

See pp. 213. 217. 221, 225. 

101. No bequest is valid whereby the vesting of tho thing bequeathed may be delayed 
beyond tho lifetime of one or more persons living nt tho testator’s decease, and tho minority 
of some person who sliall bo in existence at the oxpmition of that period, and to whom, if ho 
attains full ago, the thing beipienthed is to belong. 


///ii.'f/iMtieas. 

# 

(rt.) A fund is boqueatlied to A for his life ; and after his death to B for his life ; and 
after B's death to sucli of tho sons of B as shall tii'st attain tho age of 25. A and B survive 
tho testator. Hero tlio son of B who shall ih'st attain tho ago of 25, may lie a sou born after 
tho death of tho testator : such son may not attain 25 until more than 18 years have elapsed 
from Mie death of the longer liver of A and B; and tho vesting of tho fund may thus bo 
dohiyod boyond tho lifotiino of A and B, ami tho minority of tho sons of B. The bequest 
after B’s death is void. 

(6.) A fund is bequeathed to A for his life; and after his death to B for his life ; and 
after B's death to such of B’.s sons as shall first attain the ago of 25. B dies in tho lifetime 
of th(3 testator, leaving one or moro sons. In this case thu sous of B are persons living at 
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the time of the testator’s decease, and the time when either of them will atatin 25 necessarilv 
lalls T^athin his own lifetime. The bequest is valid. 

(c.) A fand is bequeathed to A for his life, and after his death to B for his life, with a 
direction that after B’s death it shall be divided amongst such of B’s children as shall attain 
the age of 18 ; bub that if no child of B sliall attain that age, the fund shall go to C. Here 
the time for the division of the fund mast arrive at the latest at the expiration of 18 years 
from the death of B, a person living at the testator’s decease. All the bequests are valid. 

V bequeathed to trustees for the beneht of the testator’s dauc^liters, with a 

direction that if any of them marry under age, her share of the fund shall be settled so as to 
devolve after her death upon such of her children as shall attain the a.^e of 18 Anv 
daughter of the testator to whom the direction applies must be in existenc'^e at his deceas/ 
twT/ e'^entually be settled as directed must vest not later 

provisions are 

See pp. 213, 214, 215, 216, 217, 225. 

102. If a bequest is made to a class of persons, with regard to some of whom it is in- 
M'crbeqnLVsMTte wholly two last preceding eections, or either of them, 


Illustrations. 

^ .-^/“^^^s^fn^eathedto A for life, and after his death to all his children who 

shall attain the age of 2o. A survives the testator, and has some children livint^ at the testa 

oh/w r the testator’s death must attain the age of 25 f if at 

^ heqnest. But A may have children after the testator’s 
decease, some of whom may not attain the age of 25 until more than 18 years have elanserl 
after the decease of A. The bequest to A’e children, therefore, is inoperative as to anv rhilH 
born after the testator s death ; and as it is given to all his children as a class, it is not anH 
as to any division of that class, bat is wholly void. ' 

^ bequeathed to A for his life, and after his death to B C D anrl »17 /^fl 

the ciiiidren of A who shaii attain the age of 25. B, C, D are chil^e; nf A . ®'' 

testatoi'-s decease. In all other respects the case is the same as that supposed in illnftrAV^^ 

) The mention of B. C and D by name does not prevent the beqnes'iCm beinl 
as a bequest to a class, and the bequest is wholly void. ^ ^ regaided 

See pp. 213, 217, 224, 225. 

103. Where a bequest is void by reason of any of the rules contained in fba i a 

preceding sections, any bequest contained in the same will, and intended to take 

or upon failure of snch prior bequest,- is also void. mtenaed to take effect after 

Illustrafions, 

(a ) A fund is bequeathed to A for his life, and after his death to an r. 1 . v,- 

j., s r;? s rrjr. 

the testator. The bequest to B is intended to take effect upon failure of the beoueat f 

beqte^tr B i^^oid ^ectZloL tS 

See ante, p. 225. 

104. A direction to accumulate the income arising from any nronertvfihnli h. 

the property shall be disposed of as if no accumulation had been dfreXd ^ ^ ^ 

Excepfioa.— Where the property is immoveable, or where accnmnTof.Vr. • a , 
made Irom the death of the testator, the direction shall be valid in respect only of'?h 
arising from the property within one year next following the testators death ® 

If the period during which the acoumulatiL has been directed to be madr^a^eTap'^sTd 

Illustrations. 

(a.) The will directs that the sura of 10,000 rupees shall be invested 
cnrities, and the income accumulated for 20 years and that the princinal 
accumulations, shall then be divided between A, B and 0 A B anTp nrAl 
the sum oMO.OOO rupees at the end of the year from ?he testt^or's dlft " 

(6.) The W.11 directs that 10,000 rupees shall be invested, and the income acoumnlated 



Af'PnXDIX. 



uniil A shall marry, and shall then be paid to him. A is entitled to receive 10,000 rnpees at 
tlio end of a year from the testator’s death. 

(c.) The will directs that the rents of the farm of Saltanpur shall be accnmnlated for ten 
years, and that the accnmulation shall be then paid to the eldest son of A. At the death of 
the testator, A has an eldest .son livin", named B. B shall receive at the end of one year from 
tlie testator’s death the rents wliicli have accraod daring the year, together with any interest 
which may have been made by investing them. 

(d.) The will directs that the rents of the farm of Snltanpnr shall be accnmnlated for ten 
years, and that the accnmnlations shall then be paid to the eldest son of A. At the death of 
the testator, A lias no son. Tho beqnest is void. 

(e.) A beqneaths a snm of money to B, to bo paid to him when he shall attain the age of 
IS, and directs the interest to be accumnlated till be shall arrive at that age. At A’s death 
tlio legacy becomes vested in B ; and so innch of tlie interest as is not required for his main- 
tenance and education is accumulated, not by reason of the direction contained in the will, bat 
in eonscqnence of H’s minority. 

This section does not apply to llindns etc. 

See anfn, pp. 220. 227. 

105. No man having a nephew’ or niece or any nearer relative shall have power to be- 
t|ueatii any projierty to religions or charitable uses, except by a W’ill executed not less than 
twelve months before his death, and deposited within six months from its execution in some 
place provided by law for the safe custody of the wills of living persons. 

This .section does not apply to Hindus etc. 

Illustration. 

A having a iiophow’ makes a bequest by a will not executed nor deposited as required— 

for the relief of poor people ; 

for the maintenance of sick soldiers ; 

for the erection or support of a hospital ; 

for tho education and preferment of orphans ; 

for tho support of scholars; 

for the erection or support of a school ; 

for tho building and repairs of a bridge ; 

for tho making of roads; 

for the erection or support of a church ; 

for tlie repairs of a churcli ; 

for tho honetit of ministers of religion ; 

for the formation or support of a public garden. All these bequests are void. 

See (infe, pp. 157, 228, 232. 


PART XIII. 


OF THE VESTING OF LEQ.\C1ES.* 


lOG. Where by the terms of a bequest tho legatee is not entitled to immediate possession 
of the thing be(|ucathed, a right to receive it at the proper time shall, unless a contrary inten- 
tion appears by tlie ivill, become vested in the legatee on the testator’s death, and shall pass 
to tho legatee’s represenlativos if be dies before that time and without having received the 
legacy. 

And in such cases the legacy is from tho testator’s death said to be vested in interest. 
h'xpIdiKttinn . — An intention that a legacy to any ju'vson shall not bocoino vested in inter- 
est in liiin is not to be inferred merely from a provision whereby tho payment or possession of 
the thing beipieathed is postponed, or whereby a prior interest therein is bequeathed to some 
oilier person, or whereby tlio income arising from the fund bequeathed is directed to be 
accnmnlated until the time of paymoul arrives, or from a provision that, if a particular event 
shall happen, tho legacy shall go over to anothor pci'son. 


Illustrations, 

(d.) A bequeaths to B 100 rupees, to bo paid to him at tho death of C. On A’s death 
tlie legacy becomes vested in interest in B, and if ho dies before C, his roprosontativos are 
entilleil to the legacy. 


* This part applies to tho wills of Hindus, ih'., in the Lower Provinces and in tho towns 
of Madras and Bombay, Act XXI of 1870. 



THE INDIAN SUCCESSION ACT. 


433 


r\ to B 100 rupees, to be paid to Mm upon his attaining the aj^e of IS 

Un A s death the legacy becomes vested in interest in B. o o 

(c.) A fund is bequeathed to A for life, and after his death to B. On the testator's death 

the legacy to B becomes vested in interest in B. 

i- -o to A until B attains the age of 18, and then to B. The le^-acv 

to B IS vested in interest from the testator’s death. “ ^ 

(e.) A bequeaths the whole of bis property to B upon trust to pay certain debts out of 

in interert M Mm ^ becomes vested 

^ IS bequeathed to A, B and C in equal shares, to be paid to them on their 
attaining the age of 18 repectively, with a proviso that, if all of them die uiuler the a-e of 

M A B andC^.^h ^^^tator, the shares vest in interest 

^ 0, subject to be devested in case A, B aud C shall all die under 18. and upon the 

so subJetTo Wb «7reS 

See ante, pp. 234 — 237. 

nntiUhat etin!“happenr''‘’’"'^ nucertain event shall happeu does not vest 

nntn'^/f bequeathed in case a specified uncertain event shall not happen does not vest 
until the happening of that event becomes impossible. 

contingent.'''' condition has been fulfilled, the interest of the legatee is called 

*® bequeathed to any person upon his attaining- a particular 
a„e, and the will also gives to him absolutely the income to arise from ( he fnntl before ha 
reaches that age, or directs the income, or so much of it as may be necessarv o be annlild 
for Ms benefit; the bequest of the fund is not contingent. tc. be applied 

Illustrations. 

n A legacy is bequeathed to D in case A, B and C shall all die nnder the ao-e of IS 

Stains thaflg®e' ° ““ one ”of them' 

I8”oi- “when 

ahall be famUed by hU®:ttl'in; tht^air™'^ 

sir ?”d 0 

tke other shiu laf: happe'ned' ‘‘ 

estate is bequeathed as in the case last supposed. B dies in the lifetime of \ 

(e.) A legacy is bequeathed to A when she shall attain the ao-o of 18 nr ahnii 
ZZ that”"*’ consent of B, with a proviso that, if she shaut.ot attain 18 or' 

rnterLuf thf Ic^a y 1 attolafthfallTTs "’fh"" -’contingent 

although she may hjle tZrtZZZTs witiont teZZZtT^'^ 

mteresfc\'n is bequeathed to A until he shall marry, and after that event to B B’a 

terest m the bequest is contingent until the condition shall be fulfilled by A’s marrvina' 

{5^0 An wtate is bequeathed to A until he shall take advantac^e of the Act for p 

nntirA fete advlrag^rf fhe Aot'“ ^eqaest is contingent 

(i.) A leaves his farm of Sultanpur Khurd to B, if B shall convey his own form o i 
&°to C ‘® contingent until he Ls conveyed the latter 

4 - > ^ j ^ i-i"^ bequeathed to A if B shall not marry C within five years after tli* fo + 

ors death. A s interest in the legacy is contingent, until the condition shall be fnlfill 
the expiration of the fire years without B’s having married C. or by the occ™ 

that period of an event which makes the fulfilment of the condition Lpossible ’ 

legaiy'L conLlTgent'o^TI^ dlath.^ “ ’T^e 

bequeaths to B 500 rupees a year upon Ms attaining the age of 18 and d;,.^ t- 

tLl ag^^TTel^ga^; negated ‘ '^®“®«‘ 

c c c 
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APPFNniX. 


i'll.) A l)equeatli9 to B 500 rnpecs when he shall attain the age of 18, and directs that a 
certain snm, out of another fund, shall be applied for his maintenance until he arrives at that 
age. The legacy is contingent. 

Sec n7ite, pp. 230, 240, 243, 214, 258, 259, 2G3. 

108 Whore a bequest is made only to snch members of a class as shall have attained a 
particnlar ago, a person who has not attained that age cannot have a vested interest in the 
legacy. 

lUntifiatiini. 

A fund is bequeathed to such of the children of A as shall attain the age of 18, with a 

direction that, while any child of A shall he nndcr the age of 18, the income of the share, to 

which it may be presnrncd be will be evontnally entitled, shall be applied for his maintenance 

and education. No child of A who is under the age of 18 has a vested interest in the 
bequest. 

See (inf<\ j)p. 212, 213, 259. 


PART XIV.* 

OF ONEROl'S BEQUESTS. 

109. Wliero a bequest imposes an obligation on the legatee, he can take 
nnlcss ho accepts it fully. 


nothing by it 


KlHstrations. 

A having shares in X, a prosperous joint stock company, and also shares in T, a joint 

stock ctm.imny in d.thcnlt.es, ,n respect of wl.ich shares heavy calls arc e:cpocted to bo made 

bcqnoa ha to B a I his shares m join, stock companies. B refuses to accept the shares in Y. 
He torfeits the shares iii X. 

See pp. 259, 272. 

no. V here n will contains two separate and independent bequests to the same person, 

Uie legatee is a liberty to accept ono of them and refuse the other, although the former may be 
benchcial and the latter onerous. » © j 

A having a lease for a term of years of a house at a rent which ho and his representa- 
tives are bouiul to pay during the term, and which is higher than the house can be let for. 

bequeaths to B tho lease ami a sum of money. B refuses to accept the lease. Uo shaU not 
by this refusal forfeit the money. 

See ante, pp. 272, 273. 


BART XV.t 

OF CONTINGF.XT BEQUESTS. 

111 . Whero n is p;ivoii if n specified uneerlain event shall happen, and no time 19 

mentioned .n tlio will lor tho oecun-enco of that event, tho leRacv ennnot take effect, unless 

bntahlo’“ or distri- 


Illustrations. 

(a.) A legacy is bequeathed to A. and in case of his death, to B. If A survives tho 
testator, tho legacy to B does not take effect. 

(6.) A legacy is bequeathed to A, and in case his death without children, to B. If A 

lifetime leaving a child, tho legacy to B does not take 

1 - 19 bequeathed to A when and if ho attains tho ago of 18, ami in case of 

Ins death, to 11. A attains the ago of IS. Tho legacy to B does not take effect, 

(il) A legacy is bequeathed to A for life, and after his death to B, and, '* in ease of B'a 


* This part applies to tlio w'ills of TTiudns. A-c., 
tho towns of :Madras and Bombay, Act XXI of 1870 
t 'i’bls part apiilios to the wills of Hindus, in 
Towns of MaiU-us and Bombay— Act XXI of 1870, s. 


in the Low’or Provinces of Bengal and in 


Q •> 


tho Lower Provinces of Bengal and in lU© 
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death wthout children,” to C. The words "incase of B’s death withont children” are 
to be nnders ood as meaning m case B shall die witlmnt children daring the lifothne of A. 
n » j. bequeathed to A for life, and after his death to B and " in case of R’a 

tfau d‘i: fn thrSeZe^‘1^^^^^ "" be eonside^eZ^s mZ^Zat^ 

See pp. 244, 245. 

112. Where a beqnest is made to such of certain npr<?nTi<s r^a „„„ • • 

period bat the exact period is not specified, ‘’th^rcyXirgot Loh^r^hm^^ 

alive at the time of payment or distribution, unless a contrary intention appear by the will ^ 

Illustrations. 

See pp. 249, 250, 251. 


PART XYI.* 

OF CONDITIONAL BEQUEvSTS, 


113, A bequest upon an impossible condition is void 


Illustrations. 

honr^“-kt be\t‘st S ^ ““ ““ bnndred miles in an 

&ee pp. 25o, 254. 

morahty, is^oM^^^' -bich would be contrary to law or to 


^oi^(-) A bequeaths 500 rupees to B on condition that he shall murder C. The bequest is 

is void. ^ 5,000 rupees to his niece if she will desert her husband. The bequest 

See p. 254. 

t K'jr 

Ulusfrations. 

0, b's. I n* ‘-orzs r,? — ■>. 

Bends a present to A nrevious to thA i? i, present at the marriage. D 

intentions and has made no objection. A has fulfilled the condZT ^ ^ bis 

(.0 A ..a.., „ b„.„.a.a .. a a“a;.l'.::f 



APPKNMX. 


A?.Ci 


C and D A niank*^ in the lifetime of B, C and D, witli the consent of R and C only. A hna 
not fnlfillod the condition. 

(iL) A IcL^acy is hoqiicnthcd to A on condition tliat he shall marry with the consent of 
R, C and D. A* obtains the nnconditional assent of B, C and D to his marriage ^Yith E 
Aftor^vards B, C and D capriciou.^ly retract their consent. A marries E. A has fulfilled the 
condit ion. 

(^'.) A lerrnry is heftnoal Imd to A on condition that he shall marry witli the consent of B, 

C and D. A marries \virh<iMt the consent of B, C and D, bnt obtains their consent after the 
marriacro. A has imt fallilled tin* condition. 

(/.) A mnl;os his will, wherehy he ho«jiieaths a snm of money to B if B shall marry with 
the eon-^ent of A's exocntors. B marries dnrinij the lifetime of A, and A afterwards expresses 
his approbation of the niarriai'e, <lies. The he(pie.st to R takes effect. 

f;/.) A leu'H-v is l)e(pientiied to A if he exeentes a certain doenmont within a time specified 
in the will. The document is execnl(‘d hv A within a reasonable time, bvit not within the time 
specitieil in tlie will. A has not perbu'med the condition, and is not entitled to receive the 
legaev. 

See pp. 25,-). 25fi. 2r)7. 

IIG. Where then* is a heqnest to one person and a heqnest of the same thing to another 
if the prior heqiu'st sliall fail, tin* .seeond he(|nost shall take elTect njion the failure of the prior 
be(|nest, although the failure may not have occurred in the manner contemplated by the 
testator. 

lJhi!ifrn(ion.-<. 

(n.) A hequentbs a .snm of money to bis own children surviving him, and if they all die 
under 18, to 15. A dies without haviteg ever had a child. Tlio bequest to B takes effect. 

{}>.) \ Ijerpu'iiths a sum i>f inoiu'y to H, on condition tlint he shall oxeente a certain docn- 
ment within three* months after .\’s death, and if he should neglect to do so, to C. B dies in 
the testator’s lifetime. The beipiest to C takes effect. 

See pp. 2.-»7. 20 S. 

117. Wia're flje will shows in intention that tbe second brqnost shall take effect only in 
the ev(‘nt of ilie (irst bequest failing in a ]inrtienlnr manner, tlie seeond boqnest shall not take 
ofTect unless the jirior bequest fails in that ])artienlnr maimer. 

Illustrntiou. 

A makes a heqnest to his wife, bnt in case she should die in his lifetime, bequeaths toB that 
which he Ind he(|ueatlied to her. A and his wife pcrisli together, under circumstances wliich 
make it impossible to prove that she died before him. The bequest to B docs not take effect. 

See p. 2.')8. 

1 18. A bequest, may be made to any person witli the condition superadded that in case a 
Bpocified nnoertaiu event sliall imjipen, the thing hequcatiied shall go to another person ; or, 
that in ease a specified niicertain event shall not happen, the thing bequeathed shall go over to 
another person. 

In each case the ulterior bequest is subject to tho rules contained in sections 107. lOS. 100, 
110,111, 112. 11 : 1 , m. no. 117. 

Ilhiafraifonn. 

(n.) A snm of money is hequeathod to A, to ho paid to him at tho age of IS, and if he 
shall die before he attains tluit age, to B. A takes a ve.sted interest in the legacy, subject to 
bo devested and to go to B in case A shall die nudor 18. 

(h.) An estiite is becpioailiod to A with n proviso that if A shall dispute the competency 
of tho testator to make a will, tho estate shall go to B. A disputes tho conn>otency of tho 
testator to make a will. Tlie estate goes to B. 

(r.) .\ sum of money is bequeathed to .\ for life, and after his death to B, bnt if R shall 

tlien be <lea<I. leaving n son, such son is to stand in tho place of B. B takes a vested interest 
in the legacy, subject to be divested if he dies leaving a son in A’s lifetime, 

(if.) A sum of money is hequeathed to A and B, and if either should die during tho life of 
C, then to tho survivor living at the death of C. A and B die before C. The gift over cannot 
take elfecr. hut the representative of A takes one-half of the money, and tho ivpresentative of 
B takes the other half. 

(r.) A he(|uoafhs to B tho interest of n fund for life, and directs tho fund to bo divided, 
at her deaf h, e(|ually among her three children, or snob of them as shall bo living at her 
death. All (he children of B die in B’.s lifetime. The bequest over cannot take effect, bnt tho 
interests of the children pass to their representatives. 

See p. 2f)l. 

119. An nltorior bequest of the kind contemphuod by the last pi'ocoding section cannot 
take ctTect, unless the condition is strietlv fulfilled. 
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Ilhistmfions. 

nf J'r tn a proviso that, if he marries without tl.e consent 

nLf a r ^ ^ without the consent of B 

and C, the gift to E does not take effect. 

nf 1 ^ 11 ^ to A, with a proviso that, if he marries without the consent 

of B, the le acy shall go to C. A marries with the consent of B. He afterwards becomes a 

widower and marries again witliout the consent of B. The bequest to C docs not take effect. 

dies nnLr 1ft bequeathed to A, to be paid at 18, or marriage, with a proviso that, if A 

?rw ?ho it the Lnf "r C. a man-ies under 

io, without the consent of B. The bequest to C takes effect 

See p. 262. 

120. If the nlterior bequest be not valid, the original bequest is not affected bj it. 

Illiditrafions. 

(a.) An estate is bequeathed to A for his life, with a condition snper.added that if he si, all 

not on a given clay walk 100 miles in .an hoar, the estate shall go to B The condition beina- 

estate as if no condition had been inserted in the nill ° 

t \ fn Islf the estate during her life as if no condition had been inserted in the will, 
life B aftl f 1 f ^0 f life, and, if lie marries, to tl.e eldest son of B for 

section 92, ‘and i1s%”ntiUedtr e\tatlrt“fo" 

See p. 260. ® 

^ bcqucst maj be made with the condition snperadded tliat it shall cease to have 

:h:itot happ^r"'"'* specified'mirerrain"evrn: 


iLiiisrrations. 

(a.) An estate is bequeathed to A for his life, with a proviso that, in case he shall rut 

.«£i .ut-rs 

A m.^nes under 2a without the consent of the «ecuto;s. The estate ceases to beiSo liir 

t'ih ~ A « .'.ft 

to En land within the time prescribed. His interest in the estate ceases. ^ 

t v,=f.s.“ it tre ?*-•. SfS 

See pp 262 263 ^ ^^^ereby loses her contingent interest in the fund, 

nerform aTertaln"^ made with a condition snperadded that unless the lei^atee shall 

Illustrations. 

“tsi 
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tho Tion*falfilmont of wliicli tlio snliject-mattor of the heciucst is to go over to another person, 
or the beqnost is to cense to liavc effect ; the act mnst bo performed within the time specified, 
unless tlio performance of it be prevented by fraud, in wliich case such further time shall be 
allowed as shall be requisite to make up for the delay caused by such fraud. 

See p. 2G4. 


PART XVII.* 


OF BEQUESTS WITH DIRECTIONS AS TO APPLICATION OR ENJOYMENT. 

125. Where a fund is bequeathed absolutely to or for tho benefit of any person, but tho 
will contains a direction that it sliall be applied or enjoyed in a particular manner, the legatee 
sl>all bo entitled to receive tho fund as if the wdll had contained no such direction. 


Ulusfratwn. 

A sum of money is bequeathed towavdf purcliasinga conntry-rosidonco for A, or to pur* 
chase an annuity for A, or to purcliasc a commission in the army for A, or to place A in any 
business. A clinosos to receive the legacy in money. Ho is entitled to do so. 

Sec pp. 52, 2()5. 

120. Whore a testator absolutely bequeaths a fund, so as to sever it from his own estate, 
but directs tliat the mode of enjoyment of it by the legatee shall be restricted so as to secure 
a spocifu'd benefit for tlie Ic'gatee; if that benefit cannot be obtained for tho legatee, tho fond 
belongs to him ns if tho ^YilI had contained no such direction. 

(u.) A bequeaths the residue of his property to be divided equally among his daughters,* 
and directs that tho shares of ilie daugliters shall bo settled upon themselves respectively for 
life, and be paid to their cluldren after their death. All the daughters die unmarried j tho 
rc'presentatives of oacli dauglitcr are entitled to her share of the residue; 

(b.) A directs bis trustees to raise a sum of money for bis daughter, and ho then directs 
tliat tliey sliall invest the fund, and pay tlio income arising from it to her during her life, and 
divide the principal among her children after her death. Tho daughter dies without having 
over had a cliild. Her representatives are entitled to tho fund. 

See pp. 2G5, 200, 

127. Wlierc a testator does not absolutely bequeath a fund, so as to sever it from his own 
estate, but gives it for certain purposes, and part of those purposes cannot bo fulfilled, tho fund, 
or so mncli of it ns has not been exhausted upon tho objects contemplated by tho will, rcinaius 
a part of the estate of tho testator. 


inusfrafions. 

(a.) A directs that his trustees shall invest a sum of money in a particular way, and 
shall pay tho interest to lua son for life, and at his death shall divide tho principal among his 
children; tho son dies witiiout having ever had a child. The fund, after tho son’s death, 
belongs to tho estate of the testator. 

(h.) A beqneatlis tho residue of his estate to bo divided equally among his daughters, 
with a direction tlmt they arc to have the interest only during tlieir lives, and that at their 
decease tho fund shall go to their children. Tho daughters have no children. The fund 
belongs to tlio estate of the testator. 

See pp. 52, 2GG, 2G7. 


PART XVIII.t 


OF REQUESTS TO AN EXECUTOR. 

128. If a legacy is bequeathed to a person who is named an executor of tho will, ho shall 
not take tiie legacy uuless ho proves tho will or otherwise manifests an intention to act as 
executor. 


* Tin’s part applies to tho wills of ITiudns in tho Lower Proviueos of Bengal and in 
tho towns of Madras and Rornlmy — Act XXI of 1870, s. 2, 

t Tliis part applies to the wills of Hindus in tho Lower Proviueos of Bengal and in tho 
towns of Madras and Bombay — Act XXI of 1870, s. 2. 
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Illustration. 

f cxecutor. A orders the faiieral according to the 

the wVn !“ the will, and dies a few days after the testator, without haTing proved 

the will. A has manifested an intention to act as executor ° ^ 

See pp, 273, 274. 


PART XIX * 


OF SPECIFIC LEGACIES. 

® ^ testator bequeaths to any person a specified part of his property which is 
distinguished from all other parts of his property, the legacy is said to be specific. 

Illustrations. 

(a.) A bequeaths to B — 

“ the diamond-ring presented to him by C : ” 

*^his gold chain : ” 

“ a certain bale of wool : ” 

“ a certain piece of cloth : ” 

all his household goods which shall be in or about his dwelling-house in M Street 
in Calcutta, at the time of his death : ” 6 lu ^ ocreet, 

the sum of 1,000 rupees in a certain chest : ” 

“ the debt which B owes him : ” 

Calcutta securities belonging to him, lying in his lodgings in 

“ all his furniture in his house in Calcutta : ” 

“ 2 Oi?n'r!nf f "'“‘P ‘’'®" '^'“8 river Hngli : ” 

^ 2,000 rupees which he has in the hands of C : ” ° 

‘ the money duo to him on the bond of D : ** 

II his mortgage on the Rampui* factory : ” 

on his mortgage of Rampur factorv ■ 

1,000 rupees, being part of a debt due to him from C : ” ^ ‘ 

his capital stock of l,000i. in East India Stock : » 

4 “• 0"”"-“ »' l”d[. to. 10,000 r.p,„ i„ ,0,1, 

all the Wine which he may have in his cellar at the time of his dea^’- ” 
such of his horses as B may select : ^ * 

*‘all his shares in the Bank of Bengal • ” 

“ '"death which he may possess at the time of his 

P®-^ loan of the Government of 

Each of ttetalLTrsp'cifiT^" ‘'^P !■- decease.- 

perty^ ai *“ bequeaths to B all his pro- 

The legacy is specific. 

(d.) A bequeaths to B — 

his house in Calcutta : 

his zamindari of Rampur j 

his taluq of Ramnagar : 

his lease of the Indigo-factory of Salkya : 

an annuity of 500 rupees out of the rents of his zamindai-i of W 

L^Lfitofs'.^ “ ^ tlie proceeds to be invested for the 
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Eacli of those t)oqnests is specific. 

(<?.) A by liis will cliar^^ca his zamindavi of Y with an annnity of 1,000 rnpecs to C daring 
his life, and subject to this charge he bequeaths the zamiiidari to D. Eucli of these bequests 
is specific. 

(/.) A boqueatlis a snm of money — 

to bny alionso in Calcutta for B: 
to buy an estate in zila Faridpur for B : 
to bny a diamond ring for B : 
to buy a horse for B : 

to bo inrestod in shares in tho Bank of Bengal for B : 
to bo invested in Goveniment*8CCurities for B. 

A ])C(jueatlis to B — 

“ a diamond-ring 
“ a horse 

" 10.000 rupees wortli of Gorcrnment-sccurities 
"an niinuity of 500 rupees t" 

" 2,U0U rupees, to bo paid in cash 

" so innch money as will produce 5,000 rupees 4 per cent. Govornmont-socurities.” 

Those hiHpiests are not specific. 

(<;.) A, liaving property in England and property in India, bequeaths a legacy to B, and 
directs that it shall he paid out of the property which he may leave in India. Ho also bequeaths 
a legacy to C, and directs that it shall be paid out of the property which he may leave in Eng- 
land. 

No one of tlieso legacies i.s specific. 

See pj). 111(1, 270, 278, 270. 

130. Where a sum certain is bequeathed, tho legacy is not specific merely because the 
stocks, funds or securities in which it is invested are described in tho will. 

Illu^lration. 

A be<ineatlis to B — 

" U>,000 rupees of liis funded property 

" 10,000 rnj)ecs of his j)roperty now invested in shares of tho East Indian Railway 
Company 

“10,000 rupees, at present secured by mortgage of Rampur factory.” 

No ono of these legacies is specific. 

See p. 270. 

131. Whore a bequest is made in general terms, of a certain amount of any kind of stock, 
tho legacy is not specilic inerely because tho testuttn* was, at tho date of lus will, possessed of 
stock of the specified kind, to an equal or greater amount than tho amount bequeathed. 

lUusfraiion. 

A boqncaths to B 5,000 rupees five per cent. Government securities. A had at the date 
of the will five ])er cent. (loverumeut securities for 5,000 ruj)ces. 

The legacy i.s not specific. 

See pp. 270, 2^i0. 

132. A money-legacy is not specific merely because the will directs its payment to bo 
postponed until some jiart of tlio property of llio testator shall have been reduced to a certain 
form, or remitted to a certain ifiaco. 

lllustrution. 

A bequeaths to B 10,000 nq^ces, and directs that this legacy shall bo paid as soon as A’s 
property in India slnill be realized in England. 

Tho legacy is not spocifio. 

Sec p. 280. 

133. Where a will contains a bequest of tho residue of the testator’s property along 
with an enumeration of some items of projH'rty not previously bequeathed, tho 'articles 
enumerated shall not bo deemed to be specifically bequeathed. 

See p. 281. 

131. Where ju'ojierty is specifically bequeathed to two or more persons in succession, it 
shall be retained in the form in which tho testator left it, although it may be of such a nature 
tliut its value is contiunally decreasing. 


IJlui-ti'afious. 

(a.) A, having a lease of a house for a term of years, 15 of which wore nnoTpirod at tho 

time of his death, has bequeathed tho lease to B for his life, and after B’s death to C. Bis 
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the^biqL^V ^ althoagli, if B lives for 15 years, C can take nothing under 

n> annuity during the life of B, bequeaths it to C for his life, and after 

hL A left it, although, if B dies before D, D can 

taite notaing under the bequest * ' 

See p. 281, 

f a bequest to two or more persons in succession, is not 

tL ’ the absence of any direction to the contrary, be sold, and 

the proceeds of the sale shall be invested in such securities as the High Court may by any 

fhalTbe?n?o^^d ''“^^borize or direct, and the fund thus constituted 

shall be enjoyed by the successive legatees according to the terms of the will. 

Illitsti'ation. 

after\^« bis property’’ to B for life, and 
fpTt «nri fl be sold, and the proceeds invested as stated in the 

text, and the annual income arising from the fund is to be paid to B for life. At B’s death 
the capital of the fund is to be paid to C. 

See p. 281. 

abati withYhe ge^ne.-al lelad«‘"“"^ 

See p. 276 ° ° 


PART XX.* 


OF DEMONSTRATIVE LEGACIES. 

others— ran" qaantit,- of any 

primary fund or stock ont nf wWi , ‘U fund or stock so as to constitute the same the 

trativZ " to be made, the legacy is said to be den.., ns- 

oonsisrf“r’tira?' ^ >agacy and a demonstrative legacy 

where specified property is given to the legatee, the legacy is specific • 

where the legacy is directed to be paid out o£ specified property^ it is demonstrative. 

Illush'atioiis. 

® rupees, being part of a debt due to him from W He -ilsn 

(b.) A bequeaths to B — 

“ten bushels of the corn which shall grow in his field of Greenacre 
“ to mdigo which shall be made at his factory of Rampur •” 

India™!’^^^ P™“*SS"7 “otes of the Government of 

an annuity of 500 rupees “ from his funded property 
A h rnpees out of the sura of 2,000 rupees due to him by C.” 

talnq of Rammtgar ““ ^ hi^ 

A bequeaths to B — 

^^EamnTgaT^ Ramnagar,” or charges it on his state at 

being liis share of the capital embarked in a certain business.” 
iiach of these bequests is demonstrative. 

See pp. 276, 282. 

^ of a fund is specifically bequeathed and a legacy is directed to be 

an^ the same fund, the portion specifically bequeathed shall first be paid to the legatee 

and the demonstrative legacy shall be paid out of the residue of the fund%nd so 4r ?s the 
residue shall be deficient, out of the general assets of the testator. ’ " 

Illustrations. 

A bequeaths to B 1,000 rupees, being part of a debt duo to him from W. He also 


nf Af* pfu-t applies to the wills of Hindus, &c., in the Lower Proyincos and in the towns 
of Madras and Bombay, see Act No. XXI of 1870. i,ne towns 
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bcnocfitbs to C I 000 rapeos to bo paid out of the debt doe to him from W. The debt dne to 
A from W is only 1.500 rupees; of these 1,500 rupees, l.OUO rupees belong to B, and oOO 
rupees are to bo paid to C. C is also to receive 500 rupees out of the general assets of the 

testator. 

See p. 282. 


PART XXI.*" 


OF ADKMPTION OF LEGACIES, 

139. If anything which has been specifically bequeathed does not belong to the testator 
at the time of his death, or has been converted into propet'ty of a different kind, the legacy is 
adeemed ; that is, it cannot take effect by reason of the subject-matter having been with- 
drawn from the operation of the will. 

IllustratinnK. 

(«.} A i) 0 (}Uoatlis to B — 

“ the diamond-ring pi'cseuted to him by C 
“ his gold chain 
“ a certain bale of wool 
“ a certain piece of cloth 

“all his household-goods which shall bo in or about his dwelling-house in M Street, 
in Calcutta, at the time of his death. 

A, in his lifetime, 

sells or gives away tho ring .- 
converts the chain into a cup : 
converts tho wool into cloth : 
makes the cloth into a garment : 

takes another house into which he removes all his goods. 

Each of tlieso legacies is adeemed. 

(^'.) A be(|UGaths to D — 

“ tho sum of 1,000 rupees in a certain chest 
“ all tlic horses in his stable.” 

At tho death (rf A, no money is found in tho chest, and no horses in the stable. 

Tho legacies are adeemed. 

(c.) A bequeaths to B certain bales of goods. A takes tho goods with him on a voyage. 

Tho ship and goods arc lost at sea, and A is drowned. 

The legacy is adeemed. 

See pp. 270, 283. 

110. A domoustrativo legacy is not adeemed by reason that tho property on which it is 
charged by tho will docs not exist at the time of tho death of tho testator, or has been con- 
verted into property of a different kind ; but it shall in such case bo paid out of tho general 
assets of tho testator. 

See pp. 282, 281. 

141. Where tho thing specifically bequeathed is tho right to receive something of value 
from a third party, ami tho testator himself receives it, the bequest is adeemed. 

IlluMnitioiiif, 

{a.) A bequeaths to B — 

“ tho debt which C owes him 
“ 2,000 rupees which he has in tho hands of D 
“ the money duo to him on tho bond of E 
his mortgage on the Uainpur factory.” 

All those debts are extinguished in A’s lifetime, some with and some without his consent. 
All tho legacies are adeemed. 

(6.) A bequeaths to B — 

“ his interest in certain policies of life assurance.’* 

A in his lifetime receives tho amount of tho 
See p. 287. 

112. Tho receipt by tho testator of a part of an outiro thing speeitieallv bequeathed shall 
Operate as an ademption of tho legacy to tho extent of tho sum so received.* 


policies. Tho legacy is adeemed. 


* This Part applies to tho wills i>f Hindus, d'C., in tho Lower Proviucos and iu tho towns 
of Madras and Bombay, sec Act No. XXI of 1870. 
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Illustration. 

^ ^ debt due to him by C.” The debts amounts to 10,000 rupees G 

rci “ss :t ‘i* ■■ v -w-'. .. ... 

See p. 288. 

i=l=|f=-SSS=SS=5S~ 


iLLUstratxon. 

in 

rest 0. t.e ae/o^nst.aU.e'.e “ 

Illustration. 

also tqShs t C 1^000 ropeT^o b^’e' l°d out'ofth 1 1 VT TT f™™ W- He 

Of these 1,500 r^apees*^, 1,000 rapee8belon<.^toB tnd 5 nn " ^ 

*“ ‘'Terp. of the^’ea^e^tralsttsorrhe tttaZ“^ 

deatltlhe llgacy ifadermlt beqaeathed does not e^ist at the testator’s 

Illustration. 

A bequeaths to B — 

;; his capital stock of 1,0001. in East India Stock ■” 

cSTorn"^ Government of India for 10,000 rnpees in their 4 per 

A sells the stock and the notes. 

The legacies are adeemed. 

See p. 284. 

testator’s dTatMht legacy^iL°adeemers°o far^'^re^ bequeathed, does only in part exist at the 
ceased to exist. ^ regards that part of the stock which has 


^uusiratton 


A bequeaths to B — 

See pp, 284, 405. 

is not adeemed by^reasXtfattheyli^TebTen reSd'Trom Plaoe, 

cause, or by fraud, or without theLowIedge or saSn of th^tt^i^ 

Illustrations. 

in Ca1eur:rtt‘?ime“ofhirdLZ’’ “ Tlfe™^ ” dwelling-house 

from fire. A dies before they are brought bfck ''^“'’red from the house to save them 

.. .t... M. dw.m.r..... 

goods are removed from the house A dies wHhnnt ” ^pon a journey, the whole of the 
Neither of these legacies is adeemed sanct.oned their removal. 

See p. 287. 


APPKN'OIX. 



UH. Tlic roiiiovn) (.f Hir tliini; lioquentlicd from llic place in which it is stated in the will 
fn he situ.'ifod. does not const.itnti- :ni ademption, where the place is only referred to in order 
to (Mnnjdete the description of what tlie testator meant to berpieath. 




A beqnoaths to R all the hills, bonds and other seenrities for money belonsrin^ to him then 
lvinf»’ in bis lode-iin's in Calcutta. At the time of his death, these effects had been removed 
from his lodyfinsjs in Calcutta. 

A l)cc|ueaths to 11 all his furniture then in lus honsc in Calcutta. The testator hasahonse 
at Calcutta and another at Chiiisnrali, in which he lives alternately, bein^ possessed of one sot 
of farnituro only, wliic'h he removes witli himself to each honso. At the time of his death, the 
furnitnro is in the honso at Cliinsurah. 

A hetiuoatlis to B all his "oods on board a certain ship then lyin^ in the river Hngli. The 
poods are removed by A’s directions to a warchonse, in wliich they remain at the time of A’a 
death. 

Ko one of these legacies is revoked hy ademption. 

See ]i. 2S7. 

149. \Vh(‘ro tlie tliinp l)C(|ncat!ied is not the riplit to receive somotliinp of value from a 
third por.scm, hut the money ur otlier commodity which shall be received from the third person 
hy the testator himself {>r hy his representatives, tlio receipt of such sum of money or other 
comriioility by tin' testator shall nut constitute an ademption ; 

but if ho mixes it up witli the poneral mass of Ins propei'ty, the legacy is adeemed. 


Illuiitration. 

A hef(nenths to B whatever sum may bo received from his claim on C. A receives the 
whol(' of liis claim on C, and sots it apart from the general mass of bis propci*ty. The legacy 
is tiot adeemed. 

Seo p. 2SS. 

150. Where a thing specifically bequeathed undergoes a change between the date of the 
will anil the testator’s death, and tiio change takes place by operation of law, or in the course 
of execution of tlu' provisions of any legal instrument under which tho thing bcH|ueathed was 
belli, the legac}' is not adeemed by reason of such change. 


Ilfustrations. 


A bequeaths to B “ all the nionoj’ which ho lias in tho 5} per cent, loan of the Government 
of India.” 

The securities for tho per cent, loan arc converted during A’s lifetime into 5 per cent, 
stock. 

A heqnsaths to B tho sum of 2,000/., invested in Consols in tho names of trns-tocs for A. 

The sum of 2,000/. is trausferrod hy the trustees into A’s own name. 

A bequeaths to B tho sum of 10,000 rupees in promissorv notes of the Government of India 
whieli lie has ]iower, under his marriage-sottloment, to dispose of by will. Afterwards, in A’s 
lifetimi', the fund is converted into Consols by virtue of an authority contained in tho settlo- 
niont. 

No one of these legacies has been adeemed. 

See p. 2Si). 


151. Where a thing speeitieally beipioathed undergoes a change between tho date of tho 
will and the testator’s death and the eliango takes plaee without the knowledge or sanction of 
tlie te.stalor, the legacy is not. adeemed. 


Vhiatration. 

A bequeaths to B “ all liis 3 per eent. Consols.” Tho Consols are, without .Vs knowledge, 
sold hy Ills agent, and the proceeds converted into Kast India Stock. This legacy is not 
ndccnied. 

152. Whore stock which has been specifically bequeathed is lent to a thin\ ^vu-ty on 
condition that it shall be rejdaeed, and it is rophiccd aceonlingly, the legacy is not adeemed. 

153. Where stock speeilioally hequeathed is sold, and an equal quantity of tho same stock 
is afterwards purchased and belongs to (ho testator at his death, the logiu'y is not adoemod. 

Sod p. 285, 
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PART XXII.* 

OF THE PAYMENT OF LIABILITIES IN RESPECT OF THE SUn.7ECT OF A BEQUEST. 

154 Where property specifically bequeathed is subject at the death of the testator to 
any pledge, hen or incumbrance, created by the testator himself or by any person under whom 

he cUims ; then unless a contrary intention appears by the will, the legatee, if he accents 

the bequest shall accept it subject to such pledge or incumbrance, and shall (as between 
in^mhranc^ testator s estate) be liable to make good the amount of such pledge or 

A contrary intention shall not be inferred from any direction which the will may contain 
for the payment of the testator*s debts generally. ^ 

Explanation.— A periodical payment in the nature of land-revenne or in the natnre of 
rent is not such an incumbrance as is contemplated by this section. 

Illustrations. 

* A bequeaths to B the diamond-ring given him by C. At A’s death the ring is held 

in pawn bj D,^to whom it has been pledged by A. It is the duty of A's executors, if fhe state 
of the testator s assets will allow them, to allow B to redeem the rino*. 

innnn^ A bequeaths to B a zamiiidari, which at A’s death is subject to a mortgage for 
1 ‘lie principal sum, together with interest to the amoSnt of 

1,000 rupees, due at As death. B, if he accepts the beqnost, accepts it snbiect to this 
charge, and is liable, as between himself and A’ estate, to pay the sum of ll,OOo\-apees thus 

See pp. 290, 292. 

if ,*« ff be done to complete the testator’s title to the thino- bequeathed 

it IS to be done at the cost of the testator’s estate. ° oequeatnea, 

Illustrations. 

must be made good out of A’s assets. u i,ne puicnase money. Ihepurchase-money 

(6.) A, having contracted for the purchase of a niece nf InnH ^ • i» 

one-half of which is to be paid down, and the other ^ha?f Scared "J’ 

bequeaths it to B, and dies before he has paid or secured anv narf ° f 

One-half of the purchase- money. must be paid out of A’s assej ^ parchase-money. 

See p. 293. 

whic'hlayrnr^ ^hrnat:re\nLTr'evln“L 

ically, the estate of the testator shall (as between sfcli es? te h , 

such payments or a proportion of them up to the day of his death ^ ’egateej make good 

Illustration. 

of rett."T;:;^\it“rent ^t'tr^nsnaul^^Vnd ^2^ ^ Xr 

good 25 rupees in respect of the rent. after. A s estate shall make 

See p. 293. 

estate and the legates'! be borne by snoh estate f testator’s 

of snch‘stlk“tL“sLrsM 'arbeTweLIf testator’s death, become due in respect 

legatee If he Accept Te beqnel testator s estate and the legatee, be borne by the 

Illustrations. 

W hL therm^of l^in <5°® 

duly made and tho snm IS each share, being the amount of a call which had been 

accrued due in respect^f the^caU ^ amount of interest which had 

espect ot the call. These payments must be borne by A’s estate. 

of Mldras'lndtoS;:,^^:^^^ ‘''® towns 


UG 
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[b.) A has agreed to lake 50 shares in an intended Joint Stock Company, and has con* 
traded to pay up 5/. in respect of each share, whicli sum mnst be paid before his title to the 
shares can be completed. A bcqucatlis these shares to B. The estate of A mnst make good 
the payments which were necessary to complete A’s title. 

(c.) A bequeaths to B his shares in a certain railway. B accepts the legacy. After A’s 
death, a call is made in respect of the shares. B mnst pay the call. 

{(}.) A bcqneaths to B his shares in a Joint Stock Company. B accepts the bequest. 
Afterwards the affairs of the Company aro wound up, and each shareholder is called upon for 
contribution. The amount of tlio contribution mnst be home by the legatee. 

(e.) A is the owner of ten sliarcs in a Railway Company. At a meeting held during his 
lifetime a call is made of 3/. per share, payable by three instalments. A bequeaths his shares 
to B, and dies between the day fixed for the payment of tho first and the day fixed for the 
payment of the second instalment, and without having paid the first instalment. A’s estate 
must pay the first instalment, and B, if he accepts the legacy, must pay tho remaining instal- 
ments. 

See pp. 203, 29i. 


PAKT XXIII.* 

OF BF.QUESTS OK THINGS DESCRIBEP IN GENER.\L TERMS. 

158. If there be a bequest of something described in general terms, the executor mnst 
purchase for tho legatee wliat may reasonably be considered to answer the description. 

Tllnst rafions. 

(n.) A bequeaths to B n pair of carriage-horses, or a diamond-ring. Tho e.xecntor must 
provide tho legatee with such articles, if the state of the assets will allow it. 

{}>.) A bequeaths to B “ /u's ])air of carriage-horses.” A had no carriage-horses at the 
time of Ins death. The legacy’ fails. 

See p. 289. 


PART XXIV.+ 

OF REQUESTS OF THE INTEREST OR PRODUCE OF .K FUND. 

150. Where tho interest or produce of a fund is bequeathed to any person, and tho will 
affords no indication of an intention that tho enjoyment of tho bequest should be of limited 
duration, tho principal as well as the interest shall belong to tho legatee. 

See pp. 201', 295. 

IJhditratiou. 

((/.) A bequeaths to B tho interest of his five per cent, promissory notes of tho Govern- 
ment of India. There is no otlier clause in the will affecting those securities. B is entitled 
to A’b five per cent, promissory notes of the Government of India. 

{b.) A bequeaths the ii.terost of 5^ per cent, promissory notes of tho Government of India 
to B for his life, and after his death to C. B is entitled to the interest of tho notes during 
lus life ; and C is entitled to the notes upon B’s doatli. 

(r.) A becpieaths to B tho rents of liis lauds at X. B is entitled to tho lands. 

See pp. 291, 295. 


PART XXV.t 

OV RF.QUESTS OF ANNUITIES. 

100. Where an annuity is created by will, tho legatee is entitled to rooeivo it for his life 
only, unless a contrary intoutiou ai>peav3 by the will. And this rule shall not be varied by 


* This Part applies to the wills of Hindus, Ac,, hi the Lviwor Provinces and in tho towns 
of Madras and Bombay, see Act No. XXI of 1S70. 

t This Part applies to the wills of Hiiuliis. Ac., in the I.owor Provinces and in the towns 
of Madras and Bombay, see Act No. XXI of 1870. 

X This Part applies to tho wills of Hindus, V^'C. in tho Lower Provinces and in the towns 
of Madras and Bombay, see Act No. XXl of 1870. 
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the circumstance that the annuity is directed to be paid out of the property generally or that 
a sum of money is bequeathed to be invested in the pui-chase of it. 

Illustrations^ 

(a.) A beqaeaths to B 500 rapees a year. B is entitled daring his life to receive the 
annual sum oi 500 rupees. 

^ entitled during his life to 

receive the stun of 500 rupees every mouth. 

enHfll'i f ^ ® ''f®' ^’s death to C. Bis 

of 500 ranets fT" “d bis life. C, if he sarvives B, is entitled to annuity 

01 ouu rapees rrom B s death until his own death 

See pp. 173, 296, 297. 

161. Where the will directs that an annuity shall he provided for any person out of the 

FnvesTed in is^Fqneathed to be 

invested m the purchase of any annuity for any person, on the testator’s death the le<^acv 

vests in interest in the legatee, and he is entitled at his option to have an annuity pnrohlsed 

for him, or to receive the money appropriated for that purpose by the will. ^ ^ 

Illustrations. 

(a.) A by his will directs that his executors shall out of bt'cj nrnnovfTT 
fo^his^ifi ® entitled at his option to have an annuity of 1,000 rapees 

BUC^an annu'ity ’ ^ sufficient for the purchase of 

(6.) A bequeaths a fund to B for his life, and directs that after B’s death it shall be laid 
out in the purchase of an annuity for C. B and C survive the tesfafnr p VL • ^ 
time. On B’s death the fund belongs to the representative of C. * in a i e- 

OQ6 p. 298. 

162 Where an annuity is bequeathed, but the assets of the testator are not sufficient 

to pay all the legacies given by the will, the annuity shall abatf* in f-hp sufficient 

the other pecuniary legacies given by the will ® proportion as 

See p. 300. 

to be\“tis6ed bSot'^n^lf L'tt r7.if " 

the capital of the testator’s estate shall be applfed for that purpos7 
bee p, 300. ^ 


PART XXVI.* 

OF tEGAClES TO CREDITORS AND PORTIONERS. 

wii s “i“ '»■? ‘-p"' '»» »• 

legacy as well L to the amount of thrdebt ’ 

See p. 302, 

fails tfdo s^.'^aFd aftemarrs''beqneaths ?ie|acy‘to’’thr child*' ^ 

will that the legacy is meant as a satisfaction of {he portion the child shall bfenKHT^ 
the legacy as well as the portion. ^ cnua snail be entitled to receive 


iuustration. 


A, by articles entered into in contemplation of his marriage with Ti ^ , 

would pay to each of the daughters of the intended marria^^e f portion of 20 
marriage. This covenant having been broken, A bequeath^ 20 0??) rn ^ 20,000 rupees on her 

Tied daughters of himself and B The le^^atees Ve Spd t.Vh ‘o each of the mar- 

addition to their portions. ° bequest in 

See p. 302. 

by seutmfn“t o;2Fhti4s\'’L\\et“J^em ^ P-"aion made 


* This Part applies to the wills of Hindns. &c in thp t n, • 
of Madi’as and Bombay, see Act No. XXI of 1870, * ovinces and m the towns 


Al'PEXniX. 



Illustrations. 

(«.) A bcqncaths 20,000 rupees to his son B. Ho afterwards gives to B the sum of 

20,0u0 rupees. The legacy is not thereby adeemed. 

(b.) A becpicaths 40,000 rupees to B, Iiis orphan-nieco whom ho had brought up from her 
infancy. Afterwards, on the occasion of B’s marriage, A settles upon her the sum of 30,000 
rupees. The legacy is not tlicrcby diminished. 

See p. 302. 


PART XXVII « 

OF ELECTION. 

107. Where a man, by his will, professes to dispose of something which he has no right to 
dispo.se of, the person to whom the tiling belongs shall elect eitlicr to confirm such disposition 
or to diss<‘nt from it, and in tlio latter case he shall give up any benefits which may have been 
providc'd for liini by the will. 

See p. 303. 

lOS. 'J’ho intoro.st so roUneptisbed shall devolve as if it had not been disposed of by the will 
in favour of tlie legatee, subject, noverlbcless to the charge of making good to the disappoin- 
ted legatee tlie amount or valno of the gift attempted to bo given to him by the will. 

See p. 3U3. 

IGl). This rule will apply whether the testator does or does not boliovo that which he 
professes to dispose of by his will to bo his own. 

Illustrations. 

(a.) The farm of Sultanpnr was the property of C. A bequeathed it to B, giving a legacy 
of 1,000 rupees to C. C has elected to retain his farm of Sultanpnr, which is worth 800 rupees, 

0 forfeits his legacy of 1,000 rupees, of wliich SOO rupees goes to B, and the remaining 200 
rupees falls into the residuary bequest, or devolves according to tlio rules of intestate succes- 
sion, as tlio ease may be. 

(/i.) A betpieaths an estate to B in case B’s older brother (who is married and has 
children) slinll leave no issue living at his doatli. A also bequeaths to C a jewel, which belongs 
to B. B must elect to give up tho jewel, or to lose the estate. 

(c.) A bo(|Uoaths to B 1,000 riipoes, and to C an estate which will, under a settlement, 
belong to B if his older brother (who is married and 1ms children) shall leave no issno living 
at his death, B must elect to give up tho estate, or to lose tho legacy. 

{(1.) A, a person of tho age of 18 domiciled in British India, but owning real property in 
England, to which C is lunr-at-law, bcipicaths a legacy to C, and, subject thereto, devises and 
bequeaths to B “ all lus property, whatsoever and whoresoovor.” and dies under 21. Tho 
real property in England docs not pass by tho will. C may claim his legacy without giving 
up the real property in England. 

See pp. 30 1, 307. 

170. A bequest for a man’s bonofit is, for tho purpose of oleotion, the same thing as a 
be(iucst made to himself. 

lUnstnUion. 

Tho farm of Sultanpnr Khnrd being tho property of B, .V bequeathed it to C : and 
bequoathod anotiier farm called Snltanpur Buzurg to his own oxoeutors, with a direction that 
it .should ho sold, and t)u' proceeds applied in paymout of B’s debts. B must elect whether 
he will abide by the will, or keep liis farm of Snltanpur Khurd in opposition to it. 

See pp. 307, 308. 

171. A person taking no benclit directly under the will, but deriving a benotit under it 
iiidirootly, is not put to bis election. 

Illustration. 

The lands of Snltanpur are settled upon C for life, and after bis death upon E, his only 
child. .\ bequeaths tlie lands of Snltanpur to B, and l,0lKl rupees to C. C dies intestate, 
sliortly after tlie testator, and without having made any election. D takes out admmistration 
to C, ami as administrator elect on behalf of G’s ostute to take under the will. In that 
capacity he receives the legacy of 1,000 rupees, and accounts, to B for tho ixuiU of the lands of 


This Bart applies to the wills of Hindus, Ac., 
of i^ludras and Bonihav, see Act No. XXI of lt>07, 


in the Lower rrovincoa and in the towns 
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Snltanpur wliich accrned after the death of the testator and before the death of C. In his in- 
dividual character he retains the lands of Sultanpur in opposition to the will 
See pp. 307, 308. 

172. A person who in his indindnal capacity takes a benefit under the will may in anotliov 
Character elect to take in opposition to the will. 


Illustration^ 

The estate of Sultanpur is settled upon A for life, and after his death upon B. A leaves 

the estate of Sultanpur to D, and 2,000 rupees to B, and 1,000 rupees toC, who is B’s only child. 
B dies intestate, shortly after the testator, without having made an election. C takes out ad- 
ministration to B, and as administration elects to keep the estate of Sultanpur in opposition to 

of 1 mn relinquish the legacy of 2,000 rnpees C may do this, and yet claim his legacy 

or ijUUU rnpees under the Will. ® 

Where a particular gift is expressed in the will to bo in 
lien ot something belonging to the legatee, which is also in terms disposed of by tlie will if 

relinonkh".n;"'Tr relinquish the particular gift, but he is not bound to 

relinquish any other benefit given to him by the will. 


i6tu5rrano/tt 


of the^sUtforsSfnrlnrg her'hfr"'’ " 

?e4cv of roOM which estate he bequeaths to his son. He also gives liis wife a 

s bound tnrH- The Widow elects to take what she is entitled to under the settlement. She 
IS bound to relinquish the annuity, but not the legacy of l,000i. 
bee p. 308. 

take^nndpr'^a?Lm"°f i“^ ^ constitutes an election by the legatee to 

^™uld tnlete iV’^ knowledge of his right to elect, and of those circuLtaiices which 


luustrations, 


i’TiT Snltanpnr Khnrd, and has a life-interest in 

enS to wl.ich upon his death, his son B will be absolutely 

C to Hh-rno.L.'- J” 'Sooranco of ins own right to the estate of Snltanpnr Bnzuro-, allows 

Ls not 00 *^ a a fi °V‘’ possession ot the estate of Sultanpur Khnid B 

has not confirmed the bequest of Snltanpnr Bnzni-g to C. i^uuia. is 

<?nuin’in^ f r posscssor af an estate called Sultanpur. A beaueatbs 

See p. 306. 

whicifLSt’™^:^e 1 s 

bequest in the same condition as if such act had not been done. ^ ^ ^ 

Illustration. 

I Hi? -r 

to S’ „t“," .To So'.™ " 1 f ssssTrin? 

SS.SVS.3 sa js .:s.sstTo.s£-.r""“' 

See p. 309. 


E E E 
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VAUT XXVHI.* 

Of gifts in roNTFMn-ATlON OF DEATH. 

178. A inmi may ilisposo, by jjift inado in contemplation of (leatb, of any moveable 

i»ii>l»ortv wliich ho could dispose of by will. i . mi i i. 

A ‘;ift is said lo bo made in contemplation of death where a man who is ill and expects to 

die shortly of his illness, delivers to another tho possession of any moveable property to keep 

as a jrift in case the donor .shall die of that illness. 

Such a j^ift may be resumed by the giver. _ 

Tt. does not take effect if he recovers from the illness during which it was made ; nor if ho 
survives the person to wliom it was made. 

(n.) A being ill, and in expectation of death delivers to B, to be retained by him in case 

of A’s death — 

a watch : 

a bond granted by C to A ; 
a bank-note t 

a promissory note of the Government of India endorsed in blank : 
a bill of o.vcliange endorsed in blank : 
certain mortgage-deeds. 

A dies of the illness during which he delivered these articles. 

B is entitled to — 
the watch : 

the debt secured by C’s bond : 
the bank-note : 

liio promissory note of the Govornmont of India : 
the lull of exchange : 

the monev secured by tbe inortgago-dccds. 

(6.) A being’ill, and in expectation of death, delivoi‘3 to B the key of a trunk, or the key 
of a ivurchonse in which goods of bulk belonging to A aro deposited, with the intention of giv- 
ing him tho control over tho contents of tbo trnnk, or over tho deposited goods, and desires 
him to keep them in case of A’s death. A dies of tbo illness during which be delivered these 
articles, B is entitled to tho trunk and its contents, or to A’s goods of bulk in tho wai*e* 
liouse. 

(c.) A being ill, and in expectation of death, puts aside certain articles in separate parcels, 
and mark.s upon tho parcels respectively the name of B and C, Tho parcels, are not delivered 
during the life of A. A dies of tho illness during Tvhich ho sot aside tho parcels. Band C 
are not entitled to the contents of tho parcels. 

Sco pp. 309, 310. 


PAKT XXTX. 

OF r.RAXT OF rROR.ATE AND LETTERS OF ADMINISTRATION. 

170. The executor or administrator, as the case may be, of a deceased person, is bis legal 
r(‘pres(>ntativo for all purposes, and all the property of tbe deceased person vests in him aa 
such.f 

See p]> 313. 323, 325. 313, 355. 300. 

180. When a will has been proved and do|msited in a Conrt of coin^>ctont jurisdiction, 
situated beyond tbe limits of tlu' Province, wiiether in the British dominions, or in a foreign 
country, and a properly antbonticatod copy of tbo will is produced, letters of administration 
may bo granted with a copv of such copy annexed. 

This is s. 5 of Act V oi* 1881. See pp. 322, 223. 


* This Part does not apply to Hindus, see Act No. XXT, of 1870. 

t Sections 179 — 189 both inelusive ami ss. 191 — 199 both inolnsivo and Parts XXX and 
XXXI TYoro made a]iplical>lo to (be wills of Hindus and in tbe Lower Pinwincos of Bengid ai\d 
in tbo towns of Mailras and Bombay by s. 2 of tbe Hindu Wills Act, XXI of 1S70; but so much 
of that seelion as makes those sections and parts, with tbe exception of s. Iv87, (which is, thoro* 

fore, still embodied in tbe Hindu Wills Act) so applicable has been repealed by s. 154 of tho 

Probate nrd Administration Act. 

S, 179 is incorporated as s. 4 iu Act V of 1881, 
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181 Probntc can be granted only to an executor appointed by the will. 

This is section G of Act V of 1881. See pp. 27-1, 315. 

182. The appointment may be express or by necessary implication. 

Xllustrations. 

(a.) A wills that C be his executor if B will not ; B is appointed executor by implication. 

(i.) A gives a legacy to B and several legacies’ to other persons, among the rest to his 
daughter-in-law, C, and adds, “ but should the within-named C be not living, I do constitute and 
appoint B my whole and sole executrix.” C is appointed executrix by implication. 

(c.) A appoints several persons e.xecutors of his will and codicils, and his ncpljcw residn- 
ary legatee, and in another codicil are these words; — “ I appoint my nephew mv residuary 
legatee to discharge all lawful demands against my will and codicils, signed of different dates.” 
The nephew is appointed an executor by implication. 

This is s. 7 of Act V of 1881. See pp. 315, 318. 

183. Probate cannot bo granted to any person who is a minor or is of unsound mind, 
nor to a married woman without the previous consent of her husband. 

Tliis section omitting tho last clause is s. 8 of Act V of 1831, See pp. 315, 31G, 3l7, 372. 

184. Wlien several executors are appointed, probate may be granted to them all 
simultaneously or at different times. 

Illustration. 

A is an executor of B*s will by express appointment, and C an executor of it by implica- 
tion. Probate may bo granted to A and C at the same time, or to A first and then to C, 
or to C first and then to A. 

This is s. 9 of Act V. of 1881. See p. 320. 

185. If a codicil be discovered after the grant of probate, a separate probate of that 
codicil may be granted to the executor, if it in no way repeals the appointment of executors 
made by the will. 

If different executors are appointed by the codicil, the probate of the will must be re- 
voked, and a new probate granted of the will and the codicil together. 

This is s. 10 of Act V. of 1881. See pp. 321, 346. 

_ 186. When probate has been granted to several exeentors, and one of them dies, the 
entire representation of tho testator accrues to tho surviving executor or executors. 

This is section 11 of Act V of 1881. See p. 322. 

187. No right as executor or legatee can be established in any Court of Justice, unless a 
Court of competent jurisdiction within the Province shall have granted probate of the will 

under which the right is claimed, or shall have granted letters of administration under the 
one liundred and eightieth section. 

This section has not been incorporated in Act V of 1881 but it is still embodied in the 
Hindu Wills Act and therefore only applies to wills of persons to whom the Indian Succession 
Act and that Act apply. Sec s. 154 of Act V of 1831. Sec pp. 322, 323, 370. 

188. Probate of a will when granted establishes the will from the death of the testator, 
and renders valid all intermediate acts of the executor as such. 

This is s, 12 of Act V of 1881. See p. 324. 

189. Letters of administration cannot be granted to any person wlio is a minor or is of 
unsound mind, nor to a married woman without the previous consent of her husband. 

Omitting the last clause, this is s. 13 of Act V of 1881. See p. 331. 

fo any part of the property of a person wlio has died intestate can be es- 
^bhshed in any Court of Justice unless letters of administration have first been granted by a 
Court of competent jnrisdiction. 

This section has not been incorporated in Act T of 1881. See Act VII of 1889, s. 21. See 

pp. 311, 323. 

191. Letters of administration entitle the administrator to all rights belonging to the 

intestate as effectually as if the administration had been granted at the momo; t after his 
death. 

This is s. 14 of Act V of 1881. 

192. Letters of administration do not render valid any intermediate acts of the adminis- 
trator tending to the diminution or damage of the intestate’s estate. 

This is 8. 15 of Act V of 1881. 

193. When a person appointed an executor has not renounced the executorship, letters of 
administration shall not be granted to any other person until a citation has been issued, calliiio' 

upon the executor to accept or renounce his e.xccutorship ; except that, when one or more ol" 

several executors have proved a will, the Court may, on the death of the survivor of those who 
have piovcd, grant letters (d administration withont citing those who have not proved. 

Ibis is s. 16 of Act of Y 1881. See pp. 326, 332. 


lot. 'I'll*' rennnciation may bo made orally in the presence of the Judge, or by a writing 
signed l>v tlio person renouncing, and when made shall preclude him from ever thereafter 
fipplviii*; for prol)ate of the will a]>pointing him executor. 

'IMiis is s. 17 of Act V of 1881. See p. 327. 

U)5. If the executor renounce, or fail to accept the executorship within the time _ limited 
for the acceptance or refusal thereof, the will may be proved and letters of administration with 
a copy of the will annexed may be grantetl to tlic person who would be entitled to administra- 
tion ill case of intestacy. 

Tliis is s. 18 of Act V of 1888. Sec p. 327. 

19G. When tlic deceased has made a will, but has not appointed an executor, or 

wlicu bo has appointed an executor who is legally incapable, or refuses to act, or has died 
before tlie testator, or before be has proved the will, or 

when the executor dies after having proved the will bnt after before ho has administered 
all tlie estate of the deceased ; 

an universal or a residuary legatee maybe admitted to prove the will, and letters of ad- 
Tninistration with tlio will annexed may bo granted to him of the whole estate, or of so much 
tlioreof as niav Ik* nnadministered. 

This is s.'lU of Act V of 1881. See pp. 330, 341, 348. 

107. When a residnary legatee wlio has a beueticiul interest survives tbo testator, but dies 
before the estate has been fully administered, his representative has tho same right to admiuis- 
tration with the will annexed as such residuary legatee. 

This is s. 20 of Act V of 1881. See p. 331. 

108. Wljcn tlioro is no executor and no residuary legatee or representative of a residnary 
legatee, or ho declines or is incapable to act, or cannot bo found, the jK^rson or jwrsons who 
would be entitled to the administration of tho estate of tlio decimsed if ho had died intestate, 
or any other legatee having benelieial interest, or a creditor, may bo admitted to prove tho 
will, and letters of administration may be granted to him or them accordingly. 

Tins is s. 21 uf Act V of 1881. See p. 331. 

109. Letters of administration with tlie will annexed shall not bo granted to any legato© 
other tlian an universal or a residnary legatee, until a citation has been issued and published 
in the manner liorciimfter mentioned, calling on tho next-of-kin to accept or refuse lottors of 
administration. 

'J’his is s. 22 of Act V of 1881. See pp. 332, 330. 

2UU. When tlie deceased lias died iniestatc, those who arc* connected \rith him either by 
marriage or by consanguinity, are entitled to obtain letters of admim3ti*atiou of his estate and 
effects ill tho order and according to the rules hereinafter stated.* 

201. If tho deceased has left a widow, administration shall bo granted to the widow un- 
less tho Court shall see cause to excliulo her, either on the ground of some personal disi^uali- 
fic^ition, or iK'causo slio has no interest in tho estate of tho deceased. 


Jllnstrotions. 

(a ) Tho widow is a lunatic, or has committed adultery, or has been Imnvd l»y her 
rnarriage-settlcmeut of all interest in her husbuud’s estate ; there is cause for excluding her 
from tlio administration. 

(ii.) Tlio widow 1ms married again since tho decease of her hnslxunl ; this is not good causo 
for her exclusion. 

See p. 327. 

202. If tho Judge think jiroper, ho may associate any with the widow in tho ad- 

iniiiistnition, who would be entitled solely lo the administralioii if thoit* were no widow. * 

See pp. 327, 328. 

203. If t here be no w’idow, or if the Court see cause to exclude the widow, it shall commit 
tlio administration to tlio persons who wonht Ik* bonelicially entitled to the rules for the distri- 
bution of an intestate’s estate; 

]iiovideil that, when tho mother of tho deceased shall bo ono of tho class of persons so 
entitled, .she sliall he solely entitled lo ailmiiiistration. 

See p. 328. 

2ttl. Those who stand in eipin! degree of kindred to the deceased, arc equally entitled to 
adininistratioii. 

See p. 328. 

205. Ths husband, surviving his wife, has the same right of adniinisintliou of h«T cstato 
ns the widow Ims in respect of I lie estate of her husband. 

See p. 328. 

20 >, Where there is no person ooimectcd with tho docoused by marriage or cousiuiguiuity 
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Creditor letters of administration, and willing to act, they may be granted to a 

See p. 328. 

^“eased has left property ia British India, letters of administration 
mast be granted according to the foregoing rales, althongh he may have been a domiciled 

i“1aw ^fZt^ testate andZestatesnccession differ 


PART XXX.* 

OF LIMITED GRANT.S. 

(a). Grants limited in Duration. 

208. When the will has been lost or mislaid since the testator’s death, or has been dcstrov- 
ed by wiong or accident and not by any act of the testator, and a copy or the draft of the\vfll 
has been preserved, probate may be granted of such copy or draft Lited until the oriV hia 

or a properly authenticated copy of it be produced. i-nt oiiginai 

This is s. 24. of Act V of 1881. See p. 333. 

209 When the will has been lost or destroyed and no copy has been made nor the dr-iff 
S isT25 o'fAcI V ofissf Ifp^saat; established by evidence. 

applic“;onTo“: t: is lt!"Z”halt?u:ed\Z:gi;ref tf Zvt^U nn™rr 

si: :: ““ anthentloated io^’py of itrprodS^" 

211. Where no will of the deceased is forthcoming, but there is rpat 5 nn fn 

or'an anthenJlaLVcTpy oHt be 

This is s. 27 of Act V of 1881. Sec p. 334. 

(6.) Grants for the and Beneft of others having Right. 

212. When any executor is absent from the Province in w1,»vl « ,^v.1 • 

there is no executor within the Province willing to act letterrof admf 

will annexed, may be granted to the attorney of tlfe absent GYPcninl ^ith the 

hiZr“‘'’‘‘’’ of adm^n'istrttrn 

pp. Sat m. '■ ^ Bubstituted for attorney.” See 

an^Z^h^^7an::^ 1 "n^fZ^ir/rZ'^^^Ztl T?" 

s “29^of Z?V ' f ‘i’ssf abovement.oned " 

p. 335 “* Bubstitnted for “ attorney.” See 

Vince, and rpZTeTal" entU.e‘d ““rc:^:«:r:'ofaZZ ^ 
to the attorney of the absent person, limited °as befo^ Ztioned 

p. 336!"" "■ ^ substituted for “ attorney,” See 

witb'lL may t%“:o°:h" administration, 

person as the Court shall thlL fit Ltil the minor shllf ha^nomX'ttd™::^^ T *" f'"'-*' 

j“V„7sro;?8r liCaf """ « 'as 

ty, the grant shall be limited untifone of them shall have comofete^d thp’^a^^^ majori- 

This is 8. 32 of Act y of 1831. See pp. 337 age of eighteen years. 

217. solo executor or a sole universal or rpciidnftTO 
solely entitled to the estate of the intestate according to The "rule Tf the^ZZnTor " 0 “ in! 

tion;t£rl::^rZT!r;^Zon:i:i<!^^ f" °f t^^ese sec. 


ArrEN’MX. 



testates’ estates. lie a liinatie, letters of administration, witli or witlioat the will annexed, ag 
the case may he, sliull ho i^rantei to the person to whom tlic care of his estate has been com* 
mittecl by conipeteut antljority, or if there be no such person, to such other person as the 
Court may think lit to appoint, for the nsc and benefit of the lanatic until he shall become of 

sound mind. . . , 

Tills section is incorporated ns s. 33 in Act V of 1881 with an alteration mclnding minors 

as well as lunatics. See pp. 317, 337. 

218. Tending any suit toncldiig the validity of the will of a deceased person, or for ob* 
taining or revoking any jn’obatc or any grant of letters of administration, the Court may 
a}»poiid' an administrator of tlio estate of such deceased person, who shall ha\o all tlio rights 
and ])owers of general administrator, other than the right of distributing such estate, and 
every such administrator shall be subject to the immediate control of the Court and shall act 
under its direction. 

Tliis is 8. 31 of Act V of 1881. See p. 333. 


(c.) For Special Purpose.^. 

210. If an executor bo appointed for any limited purpose spocilied in the will, the probate 
shall bt' limited to that j)urpose, and if he should appoint an attorney to take administration 
on his behalf, the letters of administration with the will annexed shall accordingly be limited. 

'I’his is s. 35 of Act V of 1881. Sec pp. 320, 321, 338. 

220. If an executor appointed generally give an autliority to an attorney to prove a will 
on his behalf, and the authority is limited to a particular purpose, the letters of admiuistratioii 
with the will annexed shall be limited accordingly. 

This is s. 38 of Act V of 1881. Sec p. 339. 

221. Wliere a person dies, leaving property of which ho was the sole or surviving trustee, 
or in whicli he had no benoticial interest on his own account, and loaves no general roprosenla- 
tive, or one who is unable or unwilling to act as such, letters of administration, limited to such 
property, may he granted to the person benolieially interested in the property, or to some 
other person on his behalf. 

This is s. 37 of Act V of 1881. 

222. Wlieu it is necessary that the ro]U*oscntativo of a person deceased bo made a party 
to a jiendiug suit, and tlio executor or person entitled to administration is unable or unwilling 
to act, letters of administration may be granted to the nominee of a party in such suit, limited 
for tl»o ]nirposo of representing the deceased in the saiil suit, or in any other cause or suit 
which may bo commenced in the same, or in any other Court between the parties, touching tho 
matters at issue in tho said eanso or suit, and until a iiual decreo shall be made therein and 
carried into complete execution. 

This is s. 38 of Act V of 1881. 

223. If at tlio e.xpiration of twelve months from the date of any probate or lottoi*s of 
administration, tho executor or administrator to whom the same has been granted is absent 
from the Trovinco within which tlio Court that has granted the probate or lettei's of udminis* 
tration is situate, it shall bo lawful for such Court to grant, to any person >\lu>m it may ibink 
til, letters of ailministration limited to tho purpose of becoming and being made a party to a 
suit to bi* brouglit against the executor or administrator, and carrying tho deeroo which may 
be made tiierein into elYeet. 

This is s. 39 of Act V of 1881. See p. 339. 

221. In any ease in wliieh it tnay appear necessary for jnvserving the pivperty of a 
deceased jierson, tlie Court witbiu whose district any of the ]iroperty is situate, may gn\nt to 
anv person whom such Court may think til, letters of administration limited to tho collection 
and ])roservatiou of the ]noperty of the doeoased, and giving discharges for debts duo lo her 
estate, .subject to (he directions of the Court. 

Tliis is s. in of Act V of ISSl. See p. 310. 

225. When a person has died intestate, or leaving a will of which then' is no oxecntoc 
willing and eompelont to act, or where the executor shall, at the time of the death of such 
]>ersoii, he resident out of t lie TiMviuco, and it shall appear to the Court to Ih' lu'cssiury or 
convenient to appoint some person to administer tho estate or any ]>arl thereof, other than the 
|>erson who under ordinary eiivumstanees would be entitled to a grant of administration, U 
shall be lawful for the Judge, in bis discretion, having ivg:\rd to eonsixngninity, amount of 
interest, tlie safety of the estate, and probability that it will be pxvperly administered, to 
appoint such pi'rsou as he shall think lit to be administrator, 

anil in every such ease let ters of administiMtieii maybe limited or not as the Jttdgo 
sliall ( bink til 

'I’his is s. n of Act V of 1881. 8ee p. 310. 
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(J.) Grants with Exception. 

226. Whenever the natnro of the case requires that an exception ho made, probate of a 
will, or letters of administration with the will annexed, shall be granted subject to snch excep- 
tion. * 

This is s. 42 of Act V of 1881. See p. 342. 

^ 227. _ AVhenever the nature of the case requires that an exception bo made, letters of ad- 
ministration shall be granted subject to snch exception. 

This is s. 43 of Act V of 1881. See p. 343. 


(c.) Grants of the Rest, 

_ 228. Whenever a grant, with exception, of probate nr letters of administration, with or 
without the will annexed, has been made, the person entitled to probate or administration of 
the remainder of the deceased’s estate may take a grant of probate of letters of administration 
as the case may be, of the rest of the deceased’s estate. 

This is s. 44 of Act V of 1881. See p. 344. 

(/.) Grants of Effects unadministered. 

229. If the executor to whom probate has been granted have died leaving a part of the 
testator s estate unadministered, a new representative mav bo appointed for the purpose of 
administering snch part of the estate. ^ ^ 

This is s. 45 of Act V of 1881. See pp. 330, 344. 

i. gi’^Titing letters of administration of an estate not fully administered, the Court 

shall be guided by the same rules as apply to original grants, and shall grant letters of adminis- 
tration to those persons only to whom original grants might have been made 

This is s. 46 of Act V of 1881. See p. 344. 

231. When a limited grant has expired by effluxion of time, or the happenino- of tho 

event or contingency on which it was limited, and there is still some part of the deceased’s 

estate nnadmmistered letters of administration shall be granted to thiso persons to whom 
original grants might have been made. ^ 

This is section 47 of Act V of 1881. See p. 344. 


(g.) Alteration in Grants. 

232. Errors in names and descriptions, or in setting forth the time and place of the de- 

ceased s death, or the purpose in a limited grant, may be rectified by the Court, and the grant 
of probate or letters of administration may be altered and amended accordingly. ® 

This IS s. 40 of Act V of 1881. See p. 345. ^ 

233. If after the grant of letters of administration with the will annexed, a codicil be 

aocorair<dy ^ identification, and the grant altered 

This is s. 49 of Act V of 1881. See p. 346. 


{h.) Revocation of Grants. 

234. The grant of probate or letters of administration may be revoked or annulled for 

Explanation. — Just cause is — 

1st, that the proceedings to obtain the grant wero defective in substance : 

2nd, that the grant was obtained fraudulently by making a false suggestion, or by conceal- 
iDg from the C ourfc something material to the case j 

Obtained by means of an untrue allegation of a fact essential in 
point of law to justify the grant, though such allegatiou was made in ignorance or inadvertent- 

that the grant has become nseless and inoperative through circumstances 

pnncii ^ wilfully and without reasonable 

or account in accordance with the provisions of Part 
XXXIV of this Act or has exhibited under that Part an inventory or account which is untrue 

m a material respect.”— Added 6i/ s. 2 o/Ac< FI 0/1889.] is uuliuo 


(a.) 

(b.) 

(c.) 

(d.) 


Illustrations. 


The Court by which the grant was made had no jurisdiction. 

The grant was Tnade without citing parties who ought to have been cited. 

I he will of which probate was obtained was forged or revoked 

A obtained letters of administration to the estate of B, as his widow, but it lias since 


transpired that she was never married to him. 


AT’PFNI'IX. 



(e.) A lias takon ailiiiinistratioii to tlio estate of B as if lie had died intestate, but a will 
has since been discovered. 

(f.) Since probate was granted, a later will has been discovered. 

(r/.) Since probate was granted, a codicil has been discovered, which revokes or adds to 
the appointment of executors under the will. 

(h.) The person to whom probate was, or letters of administration were, granted has sub- 
scqnontly become of nnsound mind. 

Tliis section, whicli lias been amended by s. 2 of Act VI of 1889, is s. 50 of Act V of 1881, 
as amended l>y the same Act. Sec pp. 346, 347, 348, 358. 


PAUT XXXI. 


OF TIIK PRACTK'B IN GRANTING AND REVOKING PROBATES AND LETTERS OF ADMINISTR.ATION. 

235. The District Jndge shall have jnrisdictioii in granting and revoking probates and 
letters of administration in all case, within his district. 

This is s. 51 of Act V of 1881. See p. 351. 

235A. The High Court may, from time to time, appoint such judicial officers within any 
District as it thinks fit, to act for the District Judge as Delegates to grant probate and letters of 
administration in lum-contentious cases within such local limits as it may from time to time 
prescribe: Provided that, in the case of High Courts not established by lloyal Chai-ter, such 
appointment be made with the previous sanction of the Local Government. 

Persons so appointed slinll bo called ‘ District Delegates.’ 

This section which is 52 of Act V. of ISSl, was added by s. 2 of Act VI of 1881. See p. 352. 

2.3G. The District Judge shall have the like powers and antliority in relation to the grant- 
ing of probate and letters of adniinistratioii, and all matters coimected therewith, ns arc by 
law vested in him in relation to any civil suit or jn'occcding depending in bis Coort. 

This is s. 53 of Act V of 1881. See p. 352. 

237. The Di.strict Judge may order any person to produce and bring into Court any 
paper or writing being or jinrporting to be testamentary, which may bo shown to bo in tUo 
possession or uiulcr the control of such person ; 

and if it bo not shown that any such paper or writing is in the possession or under tho 
control of such person, but there is reason to believe that he has the knowledge of any such 
paper or writing, tho Court may direct such person to attend for tho purpose of being oxa- 
iniiicd respecting the same. 

and such person slinll be bound to answer snob questions as may be put to him by the Court 
and, if so ordered, to ]noduco and bring in such paper or writing, and shall be subject to tho 
like punishment under the Indian Penal Code, in case of default in not attending or in not 
answering such que.stions or not bringing in such paper or writing, as ho would have been 
subject to in case bo had been a party to n suit, and had made such default, 

and tho costs of tho proceeding shall he in the discretion of the Judge. 

Tliis is a. 5 of Act V of ISSl. See ]>. 353. 

238. Tho proccodinga of the Court of tho District Judge in relation to tho granting of 
probate and letters of mlmiuistration shall, except as heri'inaftor otherwise provided, bo 
regulated so far far ns the circumstances of the case will udinii by tho Code of Civil Proce- 
dure. 

This ia a. 55 of Act V of 1881. See p. 352. 

239. Until probate bo granted of the will of a docensed person, or an administrator of 
his estate ho constituted, tho District Judge within wlioso jurisdiction any part of tho 
]>roperty of tho deceased person is situate, is authorized and required to interfere for tho 
protection of such property, at the instance of any person claiming to l>o interested therein, 
and in all other cases where tho Judge considers that the property incurs any risk of loss 
or damage ; and for that purpose, if ho shall see tit, to appoint an otficer to take and keep 
possession of tho property. 

This section lias not been incorporated in Act V of 18S1. Sec p. 354. 

240. Probate of tho will or letters of administration to the estate of a deceased porsou 
may be granted by tho District Judge under the seal of his Court, if it shall appear by a 
petition verified as hereinafter moutionod, of the person applying for the same, that tho 
ti'stator or intestate, as tho ease may bo. at tho time of his decease, had a fixed place of abode, 
or anv propertv, moveable or immoveable, within the jurisdiction of the Judge, 

This is s. 56 of Act V of ISSl. See p. 353. 

241. When the application is made to the Judg<> of a District in which the deceased had 
no fixed abode attlie time of his ileath. it shall be in the discretion of tho Judge to rt'fnse 
the ap|)lieution, if in his judgment it could bo disposed of more justly or inconvouiouily iu 


> 
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another district, or where the application is for letters of administration, to grant them 
absolutely, or limited to the property within his own jurisdiction. 

This is s. 67 of Act V of 1881. See p. 353. 

241A.^ Probates and letters of administration may upon application for that pui'pose to 

any District Delegate, be granted by him in any case in wliich there is no contention, if it 
appears by petition (verified as hereinafter mentioned) that the testator or intestate, as the case 
may be, at the time of his death resided within the jurisdiction of such Delegate. 

This section was added by s. 3 of Act VI of 1881. It is s. 58 of Act V of 1881. See 
p. 353. 

242. Probate or letters of administration shall have effect over all the property and 
estate, moveable or immoveable, of the deceased, throughout the Province in which the same 
is gi-anted, and shall be conclusive as to the representative title against all debtors of the 
deceased, and all persons holding property which belongs to him, and shall afford full indem- 
nity to all debtors paying their debts, and all persons delivering up such property to the per- 
.son to whom such probate or letters of administration shall have been granted : 

[Provided that probates and letters of administration granted by a High Court* after the 
first day of April, 1875, shall, unless otherwise directed by the grant, have l?ke effect through- 
out the whole of British India. — Added by Act XIII of 1875, s. 2.] ^ 

This section, as amended by Act XIII of 1875 and read with Act II of 1877 « 1 is r 
of Act V of 1881. See pp. 323, 325, 354, 356. ’ ‘ * 

242A. Whenever a grant of probate or letters of administration is made by a Hio-h Court 
with such effect as last aforesaid, the Registrar or such other officer as the High Court making 

the grant appoints in this behalf shall send to each of the other High Courts a certificate to 
the following effect j — 

I, A. B., Registrar [oj- as the case may he] of the High Court of Judicature 
[or as the case may he], hereby certify that on the day of 188 the High Court 

of Judicature at [or as the case may he] granted probate of the will [o?- letters of 

administration of the estate] of 0. D., late of deceased, to E. F. 

and G. H. of , and that such probate [or letters] has [or have] effect over all the 

property of the deceased throughout the whole of British India ; 

and such certificate shall be filed by the High Court receiving the same. 

This section was added by s. 2 of Act XIII of 1875. It corresponds with s. 66 of Act V of 
1881. See pp. 353, 355, 356. ^ 

243. The application for probate or letters of administration, if made and verified in the 

manner hereinafter mentioned, shall be conclusive for the purpose of authorizing- the grant of 
probate of administration, and no such grant shall be impeached by reason that the testator 
or intestate had no fixed place of abode, or no property at the time of his death, unless by a 

proceeding to revoke the grant if obtained by a fraud upon the Coui-t ^ 

This is a. 61 of Act V of 1881. See p. 353. 

_ 244 Application for probate shall be made by a petition distinctly written in English oi 

in the language lu ordinary use in proceedings before tlie Court iu which the application is 
made, with the -will annexed, and stating ^ 

the time of the testator’s death, 

that the writing annexed is his last will and testament, that it was duly executed 
[the amount of assets wliich are likely to come to the petitioner’s hands,] and ’ 
that the petitioner is the executor named in the will j 

^ and in addition to these particulars, when the application is to the District Judge the 
petition shall further state that the deceased at the time of his death had his fixed place of 
abode, or had some property, moveable or immoveable, situate within the jurisdiction of the 
Judge, aud when the application is to a District Delegate, the petition shall farther state that 
the deceased at the time of his death resided within the jurisdiction of such Dele<^ate 

This section corresponds with s. 62 of Act V of 1881. The last clause was added bv 

s. 4 of Act VI of 1881. The amendment in brackets was made by s. 3 of Act VI of 1889. 

Sgc pp* 353) 373. * 

245. In cases wherein the will is written in any language other than English or than that 

in ordinary use m proceedings before the Court, there shall be a translation thereof annexed 

to the petition by a translator of the Court, if the language be one for which a translator is 
appointed ; or if the wll be in any other language, then by any person competent to translate 
the same, in which case such translation shall be verified by that person iu the following 
manner ; — ® 

^ ^ and perfectly understand the language and character 

of the original, and that the above is a true and accurate translation thereof.” 

This is s. 63 of Act V of 1881. See p. 353. 


E F F 


* See Act II of J877, s. 1. 
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2i0. Appliofitions for letters of nclministrntion shall be made by petition distinctly 

written as aforesaid, and stating 

the time and place of the deceased’s death, 

the family or other relatives of the deceased, and their respective residences, 
the right in which the pititioner claims, 

that the deceased left some property within the jurisdiction of the District Judge [or 
District Delegate] to wham the application is made, and 

the amonnt of assets which are likely to come to the petitioner’s hands, [and when the 
application is to a District Delegate, the petition shall farther state that the deceased at the 
time of his death resided within the jurisdiction of such Delegate.] 

This is s. 6t of Act V of 1881. The word in brackets were added by ss. 4 and 9 
respectively of Act VI of 1881. 

246A. Every person applying to a High Court for probate of a will or letters of adminis* 
tration of an estate, intended to have effect tlironghout British India, shall state in his petition, 
in addition to the matters respectively required by section 240 of this Act, that to the best of 
his belief no application has been made to any other High Court for a probate of the same will 
or for letters of administration of the same estate, intended to have such effect as last aforesaid, 
or, where any such application has been made, the High Court to which it was made, the 
person or persons by whom it was made, and the proceedings (if any) had thereon. 

And the High Court to which any application is made under the proviso to section 242 of 
this Act may, if it think fit reject the same. 

This section has been added bv s. 3 of Act XIII of 1875. It is s. 65 of Act Y of 1881. 

247. The petition for probate or letters of ndministi'ation shall in all cases be subscribed 
by tlie petitiojier and his pleader, if an}', and shall be verified by the petitioner in the follow- 
ing manner or to tlie like effect : — 

“ I (A. B.), the petitioner in tho above petition, declnro that what is stated therein is true 
to tho best of my information and belief. 

This is s. GG of Act V of 1881. See p. 356. 

248. Where tho application is for probate, the petition shall also bo verified by at least one 
of tlio witnesses to tlie will (when procurable), in the manner or to tho effect following: — 

“ I (C. D.), one of tho witnesses to tho last will and testament of the testatoi* mentioned in 
tho above petition, declare that I was present and saw tho said testator affix his signature (or 
mark ) tliereto (us the case }nui/ he) (or that the said testator acknowledged tho writing annexed 
to tho above petition to bo bis last will and testamont in my presence).” 

This is s. 67 of Act V of 1881. See p. 356. 

249. If any petition or declaration which is hereby required to bo verified shall coiitmu 
any averment which the person making the verification knows or believes to be false, such 
person shall be subject to punishment according to the provisions of the law for the time being 
in force for the puiiishincnt of giving or fabricating false evidence. 

This is s. 68 of Act V of 1881. See p. 356. 

250. In all cases it shall bo lawful for tlio District Jndge [or District Delegate,] if he shall 
think proper, to examine the petitioner in person, upon oath or solemn affirmation, and also to 
require farther evidence of the duo execution of the will, or tho right of the petitioner to 
the letters of administration, ns the ease may be, and to issue citations calling upon all persons 
claiming to have any intei'ost in tho estate of the deceased to come and see the proceedings 
before the grant of probate or letters of ndministmtion. 

Tho citation shall bo fixed up in some conspicuous part of the Court-house, and also in the 
office of tho Collector of the District, and otherwise published or made known in such manner 
as tho Judge [or District Delegate] issuing the same may direct. 

This is s. 69 of Act Y of 1881. Tho words in bnickets were addeil bv s 9 of Act VI 
of 1881. See pp. 332. 333, 357. 

[251. Caveats against tho grant of probate or administration may be lodged with the 
District Jndge or a District Delegate ; and immodiateiy on any caveat being lod^ with any 
District Delegate, ho shall send a copy thereof to tho District Judge ; and iumiwliately on a 
caveat being entered with the District Judge, a copy thci-oof shall bo given to the District 
Delegate, if any, within whose jurisdiction it is alleged the deceased resided at the time of 
his death, and to any other Judge or District Delegate to whom it may appear to the District 
Judge expedient to transmit the same.] 

This section is s. 70 of Act Y of 1881. It was substitntetl for the original section by b 6 of 
Act Yl of 1881. Scop. 358. 

252. Tlio caveat shall be to the following effect : — 

" Lot nothing be done in the matter of the estate of A. B , late of , deceased, 

who died on the day of at without notice to 0, D. of 

This is 8. 70 of Act Y of 1881. See p. 358. 
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2o3. No proceeding ahall be taken on a petition for probate or letters of administration 

after a caveat against the grant thereof has been entered with the Judge [or oflScer] to whom 

the application has been made [or notice has been given of its entry with some other Delegate! 

until after such notice to the person by whom the same has been entered as the Court shall 
think reasonable. 

f 'I words in brackets were inserted by s. 6 of Act VI 

of 1881. See pp. 358, 359. 

253A. _ A District Delegate shall not grant probate or letters of administration in any 

case in which there is contention as to the grant, or in which it otherwise appears to him that 
piob^e or letters of administration onght not to be granted in bis Court. 

Explanaiio'n.^BY ‘contention’ is understood the appearance of any one in person, or by 
proceedfn^g^^^ agent, or by a pleader duly appointed to act on his behalf, to oppose the 

This section was added by s. 7 of Act VI of 1881. It is s. 73 of Act V of 1881. See p. 359. 

1 contention, bat it appears to the District Dele- 

gate doubtful whether the probate or letters of administration should or should not be grant- 

application for the grant, of any 
the District Delegate may, if he think proper, transmit! 
(yafi ^ “f*^ter m question to the District Judge, who may direct the District Dele- 

e,ate to proceed in the matter of the application, according to such instructions as to the Judge 

may forbid any further proceeding by the District Delegate in relatiL 

ippu“o iTudge"*’ 

This section was added by s. 7 of Act VI of 1881. It is s. 74 of Act V of 1881. See p. 359. 

fi u. ‘here is contention, or the District Delegate is of opinion 

that the probate or letters of administration should be ref ased in his Court, the petition^ with 

th J ^ ‘herewith, shall be returned to the perLn by whom 

unless thTn^VHpt T '’® presented to the District Judge ; 

san^fwhlch ht is h«° f P"''P®se3 of jnstice, to impound the 

the Dirtrict J^udge^ authorised to do; and in that case the same shall be sent by him to 

®®vvl‘r ^ Act VI of 1881. It is s. 75 of Act V of 1881. Seep. 359. 

be m an ted hp ^-n ®:PP®“ ‘he Judge [or District Delegate] that probate of a will should 

be gianted, he will grant the same under the seal of his Court in manner following 

and'trae^inveifcory nndertaken to administer the same, and to make a full 

sfx monthrfrom7hp^^^^^ exhibit the same in this Court within 

tnMILp -T ^^A such further time as the Coni’t may from time 

to time appomt, and also to render to this Court a true account of the said pronenv andwedTts 

CO nme appoint. o aoafteuted /or taords strucfc out dy Act FI 0 / 1889 s 41 ^ 

i.8i"‘i .‘TrA.” * s i?,r s’:"' "Si. '• "■* 

of admLswln'ip'Z'' '‘/“'/PP®" ‘° ‘he District Judge or District Delegate that letters 

estate of a person deceased, with or without a copy of the will annexed 
should be granted, he will grant the same under the seal of his Court in manner following — ’ 

' >^ge of the District of [or Delegate appointed for ’ 

pte’sjurisSon)!Cebtm^^^^^^^ 

. w . V / ) deceased, were granted to 

the same ^d tomX7 f„T T/ deceased, [» he having undertaken to administer 

Z:TiC Cotf m^t torn® r “r".? '-®“ *''® ''®‘® ®' or wTtUu'suTh feVher 

tLi'as“L’’coSf "*‘”® ’^®*® 0''’«^‘hin such 

0“ byAcf 1889, s ^ ^ ® ‘® ‘.rue appoint --Suislrtufed /or irords sfrucfc 

mi ''^ ^sl p® 3 59*' '’®®“ ® ^ 
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256. Every person to whom any grant {_f>f leftcrs] of administration is [see Act VI of 
1889,8 6] committed shall give a bond to the Jiulgo of tlio District Court to cnui'O for the 
benefit of the Judge for the time being, with one or more surety or sureties, engaging for the 
due collection, getting in, and administering the estate of the deceased, which bond shall be 
in such form as the Judge sliall from time to time bj’ any general or special order direct. 

This section corre.sponds with s. 78 of Act V of 1881 which, however empowers the Judo^e 
to take a bond from an executor. The words in brackets were added by s. 6 of Act VI of 1859. 

Sec pp. 359, 374'. 

257. The Court may, on application made by petition and on being satisfied that the on- 
gagemont of any such bond has not been kept, and upon such terms as to security, or providing 
that the money received be paid into Court, or otlicrwisc as tho Court may think fit, assign 
the same to some person, his executors or administrators, who shall thorenpon be entitled 
sne on tho said l)ond in liis own name as if the same had l)cen originally given to him instead 
of to tho Court, and shall bo entitled to recover thereon as trustee for all persons interested, 
the full amount recoverable in respect of any breach tlicreof. 

This is a. 79 of Act V of 1881. 

258. No probate of a will shall be granted nntil after tlie expiration of seven clear days, 

and no letters of administration shall 1)0 granted until after the expiration of fourteen clear days, 
from tho days of tho testator or intestate’s death. ’ 

This is s. 80 of Act V of 1881. See p. 35 1-. 

259. Every District Judge [or District pelegate] shall tile and preserve all original wills 
of which probate or letters of administration with tho will annexed may be granted by him 
among the records of his Court, until some public registry for wills is established ; and the 
Local Government shall make regulations for tho preservation and inspection of tho wills so 

Tho words in brackets were added by section 0 of Act VI of 1881. Tho corresponding 
section of Act V of 1881 is s. 81. See p. 3G1. ® 

269. After any grant of probate or letters of administration, no other than iho person to 

whom tho same shall have been granted shall have power to sno or prosecute nnv suit, or 

othcrwiso act as representative of the deceased, throughout tho Province in which tho same 

may have boon granted, untd such probate or letters of administration shall have been re- 
called or revoked. 

Tliis is s. 82 of Act V of 1881. See p. 360. 

n»y case before tho District Judge in which there is contention, tho proceedings 
shall take, ns nearly as may be, the form of a regular suit, according to the provisions of tho 
Code of Civil 1 rocednro, in which tho jietitioner for probate or letters of administration, ns tho 
case may bo shall bo tho plaintiff, and tho person who may have appeared ns aforesaid to 
oppose tho grant sliall bo tho dofoiulant. 

This is s. 83 of Act V of 1881. See pp. 317, 360. 

262. Where any probate is or letters of administration are revoked, all payments ride 

made to any executor or administrator under snoli probate or administration before the revoca* 

tion thorcof shall, notwithstanding sncli revocation, bo n legal discharge to tho person makins: 
tho same ; o i ^ 

and the executor or administrator who shall have acted under any such revoked probate 

01 administration may retain and reimburse himself in respect of any payments made by him, 

which tho person to whom probate or letters of administration shall be aftcrwai'ds granted 
might have lawfully made. 

This is s. 81 of Act V of ISSl. Sec ]). 361. 

263, Evoiy Older made by a District Judge by virtno of the powers hereby couferrtsd 

subject to appeal to tho Uigh Court under tho rule^ contained in tho Code 
of Oivil Proceduro aiiplicnblo to appeals. 

This is s, 86 of Act V of 1881. Seo p. 352. 

Court shall have coiicnrront jurisdiction with the District Judge in the 
cxorciso of all tho powers hereby conferred upon tho District Jude^o. 

This IS s. 87 of Act V of 1881. See p. 351. 


part XXXII.*' 

Ob' EXECfTORS Ob' TIIEIK OWN WllONi;. 

other act 

cxistonco tlmrnhv ' I t'^ecutor, while there is no rightful executor or administrator in 
cxistouco, thereby makes himself an executor of bis own wrong. 

• ibis piu't has not boon iucorj>oratod in Act V of ISSl, 
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Exceptions. First.— Intermeddling with the goods of the deceased for the puruose of 

providing for his fu^neral or for the immediate necessities of hif family or 
Property, docs not iricikc cin exeentor of his own wrong, ^ 

Second.— Dealing in tlie ordinary course of business with goods of the deceased received 
from another, does not make an exeentor of his own wrono-. ” aeceasea lecened 


lUustrutions. 

saniv the- deceased, or takes them to 

r.e:lr rf hil own wrong!'^®^^’ is an 

and tlie deceased in his lifetime to ccllect his debts 

ewr^tor nf continues to do so after he has become aware of his death. He is an 

wroig!^ ^ “ executor of the deceased, not being such. He is an executor of his own 

See pp. 326, 361-. 

f become an executor of his own wrono- he is an- 

sweiahle to the rightful executor or administrator, or to any creditor or le^^atee of th^deceased 

0 the extent of the assets which may have come to his hands, after dednetin" payments Se 
tion. executor or administrator, and payments made in a due course^of administra- 

Sec p. 366. 


PART XXXIII. 

OF THE POWERS OF EXECUTOR OB ADMINISTRATOR. 

action that survive the deceased, amUrdistraiu^foTaM roiRs dtVto^ him^?rthe^ t” causes of 
death, as the deceased had when livino-. ^ of his 

This is s 88 of Act V of 1881. See p. 367. 

268. All demands whatsoever and all rights to nroseente ov o 

proceeding, existing in favour of or against a person at the time of ^ action or special 

against his e.vecutor3 or administrators; exS causes of noKnn ^ 

defined in the Indian Penal Code, or other persoLl ininries not ^^^“ation, assault as 

and except also cases where, after the death of tlw nartv the reV^f ’ 

enjoyed, or granting it would be nugatory ““'d "ot be 

Illustrations, 

Officills! and a pas3enger'irseverely\M\'*'but^not 'To '■efault of the 

without ba^ng brought any actio/ T^’ o\usro‘f a^^ti:: d‘oVrt^utre 

^.^^ (6.) A sues for dworce. A d>es. The cause of action does not s'/wve to bis representa- 

This is s. 89 of Act V of 1881. See p. 367. 

269. An executor or administrator has nower tn ii 

either wholly or in part, in such manner as h^e may think^^fit. ^ P^'operty of the deceased, 


i-uusirazions 


(a.) The deceased has made a snecific bGonp- 3 ^ nf r,n»s<. i.- 

not having assented to the bequest, sells the subje^ot of it. The sale is^’X^^' ®*ecntor, 

estate of the Lra“sed°'^’ TVe‘'mortg/e®ifvaM‘’'“‘’^“““’ ^ Part of the immoveable 

thatle" ^ very materiaUy from 

270. If an exeentor or administrator purchases pithpr • j- 

the property of the deceased, the sale is voidable at the testance of^v “/meetly, any part of 
ed in the property sold. ® instance of any other peason interest* 

This is s. 91 of Act V of 1881. See p. 371. 

271. When there are several executors or admiiiiskn^m-« fK« 

absence of any direction to the contrary, be exeroUed by any one of them w/ h 

Will or taken out administration. ^ ^ lias proved the 
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Illustrations. 

(a.) One of several executors has power to release a debt due to the deceased. 

(6.) One has power to surrender a lease. 

(c.) One has power to sell the property of the deceased, moveable or immoveable. 

(d.) One has power to assent to a legacy. 

(e.) One 1ms ])Ower to endorse a promissory note payable to the deceased. 

(/.) The will appoints A, B, C and D to be executors, and directs that two of them shall 
be a quorum. No act can bo done by a einglo executor. 

This is e. 92 of Act V of 1881. See pp. 320, 371, 372. 

272. Upon the death of one or more of several executors or administrators, all tlio powers 
of the office become vested in the survivors or survivor. 

This is s. 93 of Act V of 1881. See pp. 322, 371. 

273. The administrator of effects unadministered has with respect to such effects, the 
same powers as the original executor or administrator. 

This is s. 94 of Act V of 1881. See p. 372. 

274. An administrator during minority has all the powers of au ordinary administrator. 

This is s. 95 of Act V of 1881. See p. 337. 

275. When probate or letters of administration have been granted to a married woman 
she has all the powers of an ordinary executor or administrator. 

This is s. 9G of Act V of 1881. See p. 372. 

PART XXXIV. 

OF THK DUTIES OF AN EXECUTOR OR ADMINISTRATOR. 

276. It is the duty of an executor to perform the funeral of the deceased in a manner 
suitable to his condition, if he has left property sufficient for tho purpose. 

This section witli slight modilications is s. 97 of Act V of 1881. See p. 372. 

[277. (1) An executor or administrator shall, within six mouths from the grant of 
probate or letters of administration, or within such further time ns the Court which granted 
tho probate or letters may from time to time appoint, exhibit in that Court an inventory 
containing a full and true estimate of all tho ju'opcrty in possession, and all the credits, and 
and also all tho debts owing by any person to which tho executor or administrator is entitled 
in that character, and shall in like manner, ■within one year from the grant or within such 
further time as tho said Court may from time to time appoint, exhibit an account of the estate, 
showing tho assets which have como to his hands and the manner in which they have been 
applied or disposed of. 

“ (2) Tho High Court may from time to time prescribe the form in which an inventory 
or account under this section is to be exhibited. 

“ (3) If an executor or administrator, on being required by tho Court to exhibit an 
inventory or account under this section, intentionally omits to comply with tho requisition, 
lie shall bo deemed to have committed an offence under section 176 of the Indian Penal Code. 

“ (4) The exhibition of an intentionally false inventory or account under this section 
shall bo deemed to be an offence under section 193 of that Code.] 

This section has been substituted for tho original section 277.* It corresponds with 
the now R. 98 of Act XV of 1881. Sec pp. 373, 374. 

277A. In all cases where [iV issouijht to obtain a — Struck out by s. 8 of Act VI of 1889,] 
« grant has been made of probate or letters of administration intended to have effect throughout 
tho whole of British India, tho oxeentor, ov [^the person applying for administration after th$ 
frst daij of April, 1875 — Struck out by s. 8 of Act VI of 1889] odminisfrufor to tho effects, of 
any person dying in British India and leaving property in more than one Province shall include 
in tho inventory of tho effects of tho deceased his movcnblo or inunoveablo property situate 
in snoh of the Provinces ; 

And tho value of such i)roporty sitnato in tho said IVoviuccs. respectively, shall be 
separately stated in such inventory, and tho probate or letters of administration shall be 

* 277. An oxcontor or administrator shall, witliin six mouths fromt ho grant (rf probata 
or letters of administration, exhibit in tho Court by which the same may have been granted 
an inventory containing a full and true estimate of all the property iu possession, aud all the 
credits, and also all tho debts owing by any person or persons to which the executor or 
administrator is entitled in that character, and shall in like manner, within ouo year from the 
date aforesaid, exhibit au account of tho estate, showing tho assets that may have eome to 
his bauds, uml tbo uiauuorin which they have boon upplieil or disposed of.— Repealed by 8. 

7 of Act VI of 1889. 
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chargeable with a fee corresponding to the entire amonnt or value of the property affected 
thereby wheresoever situate within British India. 

This section was inserted by s. 5 of Act XIII of 1875. 

The words in italics and not in brackets have been substituted by Act YI of 1889, s. 8 for 
the words (struck) out. The corresponding section of Act V of 1881, is e. 99. See p. 374. 

278. The executor or administrator shall collect, with reasonable diligence, the property 
of the deceased and the debts that were due to him at the time of his death 

This is 8. 100 of Act V of 1881. See p. 374. 

279. Funeral expenses to a reasonable amount, according to the degree and quality of 
the deceased, and deathbed charges, including fees for medical attendance, and hoard and 
lodging, for one month previous to his death, are to he paid before all debts. 

This is s. 101 of Act V of 1881. See pp. 375, 380. 

• c expenses of obtaining probate or letters of administration, including the costs 

incurred for or in respect of any judicial proceedings that may be necessary for administering 
the estate, are to be paid next after the funeral expenses and deathbed charges. 

This is s. 102 of Act V of 1881. See pp. 376, 380. 

VVages due for services rendered to the deceased within three months next preced- 
ing his death by any labourer, artizan or domestic servant are next to be paid, and then the 
other debts of the deceased. 

This is embodied with a slight alteration as s. 103 in Act V of 1881. See p 376. 

j aforesaid, no creditor is to have a right of priority over another, by reason 

that his debt is secured by an instrument under seal, or on any other account. 

But the executor or administrator shall pay all such debts as he knows of, including his 
own, equally and rateably, as far as the assets of the deceased will extend 
This is 8. 104 of Act V of 1881. See pp. 366, 376. 

283. If the domicile of the deceased was not in British India, the application of his 

moveable property to the payment of his debts is to be regulated by the law of [the country in 
which he was domiciled^ British India. ^ 


illustration. 

[A dies, having his domicile in a country where instruments under seal have priority over 
^nsUuments not under seal, leaving moveable property to the value of 10,000 rupees iinmove 
lOOOo'^npJi 5,000 rupees, debts on instruments under seal to the amount of 

the discharge of 

tAe debts not under seal. Accordingly, one half of the amount of the debts not undel seal 
is Un paid out of the pj-oceeds of the immoveable esfafe.— Repealed by a. 9 of Act VI of 1889 1 
This section has not been incorporated in Act V of 1881, The words “ British India” in tL 
Bection have been substituted for the words in brackets by s. 9 of Act Vof 1881. The illustra. 
tion has been repealed by the same section. See pp. 16, 379. 

received payment of apart of his debt by virtue of the last 

proceeds of the immoverbirestate of the 

deceased unless he bnngs such payment into account for the benefit of the other creditors. 

Illusiration. 

^ couutry where instruments under seal have priority over 

^ not under seal, leaving moveable property to the value of 5,000 rupees and im 

moveable proper^ to the value of 10,000 rupees, debts on mstruments under seal to thl 

rupees, and debts on instruments not under seal to the same amount The 
creditors holding instruments under seal receive half of their debts out of the proceeds of fhl 
moveable estate. The proceeds of the immoveable estate are to be applied in payment of the 

debts ou mstraments not under seal until one-half of such debts has been diecLrled Thi^ 

r ’ • rupees which are to be distributed rateably amongst all the ^Titovs w^th 
out distinction in proportion to the amount which may remain due to them 

1^ section has not been incorporated in Act V of 1881 See p 379 

285. ^ Debts of every description most be paid before any legacy. 

This 18 s, 105 of Act V of 1881. See p. 379. J e y 

286. If the estate of the deceased is subieot to anv contint/ATif ^ 

legacy without a cufficieut indemnity to meet the“ Sbilh 

This is s. 106 of Act V of 1881. See p. 379 
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and the executor has no riglit to pay one legatee in preference to another, nor to retain 
any money on account of a legacy to himself or to any person for ^Yhom he is a trustee. 

This is a. 107 of Act V of 1881. See p. 380. 

288. Where there is a specific legacy, and the assets arc sufficient for the payment of 
debts and necessary expenses, the thing specified must be delivered to the legatee without any 
abatement. 

This is s. 108 of Act V of 1881. See p. 276. 

289. Where there is a demonstrative legacy, and the assets are sufficient for the payment 
of debts and necessary expenses, the legatee has a ])referential claim for payment of his legacy 
out of the fund from which tlio legacy is directed to he paid until sncli fund is exhausted, and 
if after the fund is exhausted, part of the legacy still remains unpaid, ho is entitled to rank for 
tlie remainder against the general assets as for a legacy of the amount of such unpaid remain- 
der. 

This is 109 of Act V of 1881. See p. 382. 

290. If the assets are not sufficient to answer the debts and the specific legacies, an abate- 
ment shall bo made from tlic latter ruteably in proportion to their respective amounts. 

lUnMrafiioi. 

A has beqneatlied to B a diamond-ring valued at 500 rupees, and to C a horse, valued at 
1,000 nipees. It is found necessary to sell all the elYects of the testator, and his assets, after 
payment of debts, are only 1,000 ru])ees. Of tins sum iu]>ccs 333-5-4 are to be paid to B, and 
rupees 666-10-8 to C. 

This is s. 110 of Act V of 1881. See p. 382. 

291. For the purpose of abatement, a legacy for life, a sum appropriated by the will to 
produce an annuity, and the value of aunnity, when no sum has been appropriated to produce 
it, shall be treated as general legacies. 

Tliis is B. Ill of Act V of 1881. See p. 300. 


PART XXXV. 

OF THE executor’s ASSENT TO A LE0.\CY. 

292. The assent of the e.xccutor is necessary to complete a legatee’s title to his legacy. 

Illustrations. 

(«.) A by his will bequeaths to B his Government paper which is in deposit with the Bank 
of Bengal. The Bank has no autliority to ileliver securities, nor B a riglit to take possession of 
them, without the assent of the executor. 

(8.) A by his will lias beciueathed to C his house in Calcutta in ilio tenancy of B. C is 
not entitled to receive the rents without the assent of the executor. 

Tins is B. 112 of Act V of 1881. Seo p. 3S2. 

293. The assent of the executor to a specilic bequest shall bo sufficient to divest his in- 
terest as executor therein, and to transfer the subject of the bequest to the legatee, unless the 
nature or the circumstances of tlie property require that it shall be transferred in a particular 
way. 

This assent may be verbal, and it may be either t'xpress or implied from the conduct of 
the c.xccator. 


Illustrations. 

(<i.) A horse is bequeathed. Tlie executor requests the legatee to dispose of it, or a third 
party proposes to purchase the horse from the executor, ami ho directs him to apply to the 
legatee. Assent to the legacy is implied. 

(5.) The interest of a fund is directed by the will to bo applied for the maintouanco of 
the legatee during his minority. Tlio executor commences so to apply it. This is an assent to 
tlio whole of the bequest. 

(c ) A bequest is made of a fund to A, and after him to B. The oxoouior pays the in- 
terest of the fund to A. This is an implied assent to the bequest to B. 

(d.) Executors die after paying all the debts of the testator, but befoi'o satisfaction of 
spccitic legacies. Assent to the legacies may be presumed. 

((’.) A person to whom a spocilio article has been bequeathed takes possession of it and 
retains it without any objection on Iho part of the executor, llis assent may bo presumed. 

This is s. 113 of Act V of 1881. 

See pp. 369, 3S2, 383. 

294. The assent of an executor to a legacy may be conditional, and if the condition be 
one which ho has a right to enforce, and it is not performed, there is no assent. 
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Illnstrationfi. 

{a.) A bequeaths tc B his lauds of Sultanpur, which at the date of the will, and at the 

death of A, were^ subject to a mortgage for 10,000 rupees. The executor assents to the 
bequest, on condition that B shall within a limited time pay the amount due on the mortgage 
at the testator’s death. The amount is not paid. There is no assent. 

(6.) The executor aspnts to a bequest on condition that the legatee shall pay him a sum 
of money. The payment is not made. The assent is nevertheless valid. 

This is s. 114, of Act V of 1881. See p. 382. 

295. When the executer is a legatee, his assent to his own legacy is necessary to complete 
his title to it, in the same way as it is required when the beqnest is to another person, and his 
assent may in like manner be express or implied. 

Assent shall be implied if in his manner of administering the property he does any act 
which IS referable to his character of legatee and is not referable to his character of executor. 

Illustration, 

An executor takes the rent of a bouse or the interest of Government»secunties bequeathed 
to him, and applies it to his own use. This is assent. 

This is 8. 115 of Act V of 1881. See p. 382. 

296. The assent of the executor to a legacy gives effect to it from the death of the 
testator. 

Illustrations. 

(a.) A legatee sella his legacy before it is assented to by the executor. The executor’s 

subsequent assent operates for the benefit of the purchaser, and completes his title to the 
legacy. ^ 

(6.) A bequeaths 1,000 rupees to B with interest from his death. The executor does not 

assent to this legacy until the expiration of a year from A’s death. B is entitled to interest 
Irom the death of A. 

This is 8. 116 of Act V of 1881. See p. 383. 

297. An executor is not bound to pay or deliver any legacy until the expiration of one 

year from the testator’s death. ^ o ./ t' 


Illustration, 

A by his will directs his legacies to be paid within six months after his death, 
executor is not bound to pay them before the expiration of a year 
This is s. 117 of Act V of 1881. See p. 383. 


The 


PART XXXVI. 

Of THE PAYMENT AND APPOETIONMENT OP ANNUITIES. 

if is given by the ^vill, and no time is fixed for its commencement, 

It shall commence from tho testator’s death, and the first payment sliall te made at the expua- 
tion of a year next after that event. ^ 

This is s. 118 of Act V of 1881. See pp. 300, 388. 

299. Wliere there is a direction that the annuity shall bo paid quarterly or monthly, the 
first payment shall be due at the end of the first quarter or first month, as the case may be 
after the testator’s death j and shall, if the executor think fit, be paid when doe, bnt the exe’ 
cntor shall not be bound to pay it till the end of the year 

This is s. 119 of Act V of 1881. See p. 301. 

300. Where there is a direction that the first payment of an annuity shall be made 
within one month or any other division of time from the death of the testator, or on a day 
certain, the successive payments are to be made on the anniversary of the earliest day on which 
the Will authorizes the first payment to be made ; 

and if the annuitant should die in the interval between the times of payment, an apDor- 

tioned share of the annuity shall be paid to his representative. 

This is s. 120 of Act V of 1881. See p 301. 

PART XXXVII. 

OF THE INVESTMENT OF FUNDS TO PEOVIDE FOR LEGACIES. 

not being a specific legacy, is given for life, the sum bequeathed 

shaU at the end of the year be invested in such securities as the High Court may, by any 

G G G 
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gonornl rule to be made from time to time, authorize or direct, and tlie proceeds thereof shall 
he paid to the legatee as the same shall accrue due. 

This is 3 . 121 of Act V of 18SI. See p. 386. 

302. Where a general legacy is giren to be paid at a future time, the executor shall 
invest a sum sufficient to meet it in securities of the kind mentioned in the last preceding 
section. 

The intermediate interest shall form part of tlie residue of the testator's estate. 

This is s. 122 of Act V of 1881. See p- 380. 

303. Where an annuity is given and no fund is charged with its payment or appi’opriated 
by the will to answer it, a Government annuity of the specified amount shall be purchased, or, 

if no such annuity can be obtained, then a sum sufficient to prodnee the annuity shall be 
invested for that purpose in such securities as the High Court may, by any general rule to be 
made from time to time, authorize or direct. 

This is s. 123 of Act V of 1881. See p. 301. 

304. Where a bequest is contingent, the e.xccutor is not bound to invest the amount of 
the legacy, bnt may transfer the whole residue of the estate to the residuary legatee on his 
giving sufficient seenrity for the payment of the legacv if it shall become due. 

This is s. 124 of Act V of 1881. See p. 386. 

305. Where tlie testator has bequeathed the residue of his estate to a person for life 
without any direction to invest it in any particular soenrilies, so much thereof ns is not at 
the time of the testator’s decease invested in such securities as the High Court may for the 
time being regard as good securities, shall be converted into money and invested in snob 
securities. 

This section has not been incorporated in Act V of 1881. See pp. 385, 386. 

306. Wliore the testator has bequeathed the residue of his estate to a person for life 
with a direction that it slinll be invested in certain specified securities, so mueb of the estate 
as is not at the time of his death invested in securities of the specified kind shall be converted 
into money and invested in such sccui*ities. 

This is s. 125 of Act V of 1881. Sec p. 386. 

307. Such conversion and investment us are contemplated by the two last preceding 
sections shall be made at such times and in such manner as the executor shall in his discretion 
think fit ; 

and until such conversion and investment shall bo completed, the person who would 
bo for the time being ciititlod to the incomo of the fund w lien so invested shall receive 
interest at tho rate of four per cent, per annum upon the market-value (to bo computed as of 
the date of tho testator’s death) of such part of the fund ns shall not yet have been so invest- 
ed. 


This is a. 126 of Act V of 1881. See p. 386. 

308. Where, by tho terms of a bequest, the legatee is entitled to the immediate payment 
or possession of the money or thing bequeathed, but is a minor, and thexv is no discretion in 
rhe will to pay it to any person on his behalf, the executor or admiiiistmtor shall pay or deliver 
the same into tho Court of the District Judge, by whom [or by whose District Delegate] the 
probate was, or letters of administration with the will annexed were, gmuted, to the ac- 
count of the legatee, unless tho legatee be a ward of tho Court of Wards ; 

and if the legatee be a ward of tho Court of Wards tho legacy shall be paid into thatCouri 
to his account, and such payment into the Court of tho District Judge, or into the Court of 
Wards, as the case may be, shall be a sutlicient disehnrge for tho money so paid ; 

and such money ivhen ])aid in shall be invested in tho purchase of Govermuent-seenrilies 
which with tho interest thereon, shall be transferred or paid to the pei*son entitled thereto, or 
otherwise applied for his benefit, as the Judge or the Court of Wards, as the case may be, may 
direct. 

This is section 127 of Act V of 1881. The words in brackets being inserted bv s 8 of Act 
VI of 1881. Seep. 386. 


TAKT XXXVIll. 

OF TllK I'ROIHTE .VNH INTEREST OF LEGACIES. 

300. Tho legatee of a specific legacy is entitled to the clear pivduco thereof, if any, from 
tho testator’s death. 

Exception — A specific bequest, contingent in its terms, does not comprise the produce of 
the legacy between the death of the testator and the vesting of the legacy. 

The clear pi-oduee of it forms tmrt of tho residue of tlm testator’s estate. 
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Illustrations, 

(a.) A bequeaths his flock of sheep to B. Between the death of A and delivery by his 
executor the sheep are shorn, or some of the ewes produce lambs. The wool and lambs are 
the property of B. 

(6.) A bequeaths his Governmeut-secnrities to B, but postpones the delivery of them till 
the death of C. The interest which falls due between the death of A and the death of C 
belongs to B, and must unless he is a minor, be paid to him as it is received 

(c.) The testator bequeaths all his four per cent. Government promissory notes to A 
when lie shall complete the age of 18. A, if he complete the age, is entitled to receive the 
notes, but the interest which accrues in respect of them, between the testator’s death and A’s 
completing 18, forms part of the residue. 

This is s. 128 of Act Y of 1881. See pp. 277, 283, 387. 

310. The legatee under a general residuary bequest is entitled to the produce of the resi- 
duary fund from the testator’s death. 

Exception A general residuary bequest contingent in its terms does not comprise the 

income which may accrue upon the fund bequeathed between the death of the testator and the 
vesting of the legacy. 

Such income goes as undisposed of. 


Illustrations. 

(a.) The testator bequeaths the residue of his property to A, a minor, to be paid to him 
when he shall complete the age of 18. The income from the testator’s death belono-s to A 

(b.) The testator bequeaths the residue of his property to A when he shall complete* the 
age of 18. A, if he complete that age, is entitled to receive the residue. The income which 
has accrued in respect of it since the testator’s death goes as undisposed of 
This is s. 129 of Act Y of 1881. See p. 387. 

311. Where no time has been fixed for the payment of a general legacy, interest begins 
to run troin the expiration of one year from the testator’s death. ® 

^zcepjibns.— (1.) Where the legacy is bequeathed in satisfaction of a debt, interest runs 
from the death of the testator. 

^ testator was a parent or a more remote ancestor of the legatee, or has 

put himself m the place of a parent of the legatee, tlie legacy shall bear interest from the 
aeatii of the testator. 

, .Where a sum is bequeathed to a minor with a direction to pay for his maintenance 

out of it, interest is payable from the death of the testator. 

This is s. 130 of Act Y of 1881. See p. 387. 

run from t^e frmeVo fiLd“ 

The interest up to such time forms part of the residue of the testator’s estate. 

i;«cepf.ion. —Where the testator was a parent or a more remote ancestor of the leo-atee or 

shallow ^ f f legatee, and the legatee is a minor, the le4cy 

mainterance*^^^^^ testator, unless a specific sum is given by the will for 

This is B. 131 of Act Y of 1881. See p. 388. 

313. The rate of interest shall be four per cent . per annum. 

The rate under s. 132 of Act Y of 1881 is 6 per cent. See p. 388. 

the first year from the 

the expiration of that year may have been 
axed by the will for mahing the first payment of the annuity 

This is s. 133 of Act Y of 1881. See p. 388. 

315. Where a sum of money is directed to be invested to produce an annuity, interest is 
payable on it from the death of the testator. is 

This is s. 134 of Act Y of 1881. See p. 388. 


PART XXXIX. 


OF THE REFDNDING OF LEGACIES. 

316. When an executor has paid a legacy under the order of a Judge, he is fr, 

legacies^ legatee to refund, in the event of the assets proving insufiicient to pay all the 

This is s. 135 of Act V of 1881. See p. 383. 

an executor has voluntarily paid a 1 egacy, he cannot call upon 
retu^, lu the event of the assets proving iusuflicieut to pay all the legacies 
This is 8. 136 of Act V of 1881. See p. 383. ° 


a legatee to 
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318. When the time proscribed by the will for tlic performance of a condition has elapsed, 
without the condition having been performed, and the executor has thereupon, without fraud 
distributed the assets ; in snch case, if further time has been allowed under the one hundred 
and twenty-fourth section, for the performance of the condition, and the condition has been 
performed accordingly, the legacy cannot bo claimed from the exocntor, but those to whom he 
iias paid it arc liable to refund the amount. 

This iss. 137 of Act V of 1881. 

319. VVhen tlie e.xecntor lias paid away the assets in legacies, and he is afterwards 
obliged to discharge a debt of wliich he Imd no previous notice, ho is entitled to call upon each 
legatee to refund in proportion. 

Tliis is a. 138 of Act V of 1881. See p. 383. 

320. Wliere an executor or administrator has given such notices as would have been 
given by the Uigh Court in an administration-suit, for creditors and others to send in to him 
their claims against the estate of tlio deceased, he shall, at the expiration of the time therein 
named for sending in claims, bo at liberty to distribute the assets, or any part thereof, in dis- 
charge of .such lawful claims as he knows of, and shall not be liable for the assets so distri- 
buted to any person of whose claim he shall not have had notice at the time of such distribu- 
tion ; 

but nothing herein contained shall prejudice the right of any creditor or claimant to 
follow the assets, or any part thereof, in the hands of the persons who may have received 
the same respectively. 

This with slight alterations is s. 131) of Act V of 1881. See p. 384. 

321. A creditor who lias not received payment of his debt may call upon a legatee who 
lias received payment of his legacy to I'ofund, whether the assets of the testator’s estate were 
or wore not aulRcicnt at the time of his death to pay both debts and legacies ; and whether 
the payment of the legacy by the oxcentor was voluntary or not. 

Tliis section has been incorporated as s. 140 in Act V of 1881, as amended by Act XV of 
1887, schedule I, Art. 43. See p. 384. 

322. If the assets were suflicieut to satisfy all the legacies at tlio time of the testator’s 
death, a legatee who has not received payment of his legacy, or who has been compelled to 
refund under the last preceding section, cannot oblige one who has received payment in full 
to refund, whether the legacy were paid to him with or without suit, althongh the assets have 
subsequently become deficient by the wasting of tho executor. 

This is s. 141 of Act V of 1881. See p. 381 

323. If tho assets were not sutHoient to satisfy all the legacies at the time of the testator’s 
death, a legatee who has not received payment of his legacy, must, before lie can call on a 
satisfied legatee to refund, first proceed against tho executor if ho is solvent ; but if the 
executor is insolvent or not liable to pay, the nnsatisfiod legatee can oblige each satisfied 
legatee to rofniid in proportion. 

This is s. 142 of Act V of 1881. See p. 384. 

321. Tho refunding of one Icgatoo to another shall not exceed tho sum by which the 
satisfied legacy ouglit to have been reduced if the estate had been properly administered. 

inustiiition. 

A has bcijucathcd 210 rupees to B, ISO rupees to C, uud 720 rupees to D. The assets are 
only 1,200 rupees and if properly administered would give 200 rupees to B, 400 rupees to C, 
and 600 rupees to D. C and D have been paid their legacies in full, leaving nothing to B. B 
can oblige C to refuiul 80 rupees, and D to i*ofund 120 rnpees. 

This is s. T13 of Act V of 1881. See p. 381. 

325. Tho rofuiuliiig shall in all cases bo without interest. 

This is s. Ill of Act V of 1881. Sec p. 381. 

320. Tho surplus or residno of tho deceased’s property after payment of debts and 
legacies, shall bo paid to tho residuary legatee when any has been appointed bv the will 

This 18 8. 115 of Act V of 1881. *Soo p. 336. 

PART XL. 

OK THE M.UilLITY OK AN EXECUTOR OR ADMINISTRATOR KOR DEVASTATION. 

^27. When an executor or administrator misapplies the estate of the deceased, or sub- 
jects it to loss or damage, he is liable to makegood tho loss or damage so occasioned. 

Illustrations. 

(d.) Tho executor pays out of the estate an unfounded claim. Uo is liable to make good 
tho loss. 
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(6.) The deceased had a valuable lease renewable by notice, wliich the eiecntor neglects 
to give at the proper time. The executor is liable to make good the loss. ” 

wl ^l»®^®ceased had a lease of less value than the rent payable for it, but terminable 
make good thJ'loL '"’ neglects to give the notice. He is liable to 

This is s. 146 of Act V of 1881. See p. 388. 

328. When an executor or administrator occasions a loss to the estate by iiecrlectin^r tn 
get m any part of the property of the deceased, he is liable to make good the amount' ° 

Illustrations. 

(a.) The executor absolutely releases a debt due to the deceased from a solvent nor«ni, 
tho'Zonn? to make good 

+ 1,0 v^'K K**® ®/oo?tor neglects to soe for a debt till the debtor is liable to plead the Act for 

This is s. 147 of Act V of 1881. See pp. 374, 388. 

PART XLI. 


MISCELLANEOUS. 

329. — [Repealed bt/ Act No. Vll of 1870.] 

330. — [Repealed by Act No. XXIV of 1867 ] 

made or any mteeh^y occurring, before the first day of Jannary, 188G. ^ “PPly to any will 

See iTlO, iSfi contracted before the same day. 

an ordt, ‘r- “.“® 

the operation of the whole or any part of this Act the mel'nbers exempt from 

British India or any part of such race Lt or ti ihWnT^^ ^ sect or tribe in 

inexpedient to apply the provisions of ’this Act, or of the part TIL Tt‘ m^ntloTed 1" ut: 

revok?:ao®h LT.'^bnrn^fsolhame itoc^rn' shaU Lt°anr“ ““'® ‘o 

Indit!' >evocations made under this section shall be TabHslmdlf “he Gazette of 

Sc® P' 10. 11, 12. 16, 3.5, 55, 61, 311, 312. 

..dS. £i 

bate or letters to the Court which made tlie grant. foith>Mth deliver up the pro- 

probatl or letters, C^SlTe^punisS with fine whiermav deliver up the 

or with impi-isonment of either desSion for « 7 ! thousand rupees, 

with both.] description for a term which may extend to three months, o^ 

This section has been added by s. 18 of Aoi- VT mfio a • m . . 

been added to Act V of 1881 by the same Act See m 361 
[SCHEDULE . — Repealed by Act No. VII of 1870.] 
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HINDU WILLS ACT. 


ACT NO. XXI of 1870. 

(Received the assent of the Governor-General on the Idth July 1870). 

/l» Act to rcrjulafe the Wills oj Hindus^ Jainas^ Sikhs, and Buddhists in the Lower Provinces of 

Benyal, and in the towns of Madras and Bombay, 

WiiEUKAS it is expedient to provide rnlcs for the cxecntioii, attestation, revocation, revival, 
interpretation, and probate of the wills of Hindus, Jainas, Sikhs, and Buddhists in the territo- 
ries subject to tiic Lieutenant-Governor of Bengal and in the towns of Madras and Bombay ; 

It is hereby enacted as follows : — 

1. This Act may be called “ The Hindu Wills Act, 1870.” 

2. The following portions of the Indian Succession Act, 1805, namely, — 

sections forty-six, forty-eight, forty-nine, fifty, fifty-one, fifty-live, and fifty-seven to 
seventy-seven (both inclusive), 

section oiglity-two, eighty-three, eighty-five, eighty-eight to one hundred and tlirco (both 
inclusive), 

sections oi\c hundred and six to one hundred and seventy seven (both inclusive). 

[sections (»ne hundred and seventy-nine to one hundred and eiyht-nine {both inclusive). 

sections one hundred and ninety-one to one hundred and ninety-nine (both inclusive), 

so much of Parts XXX and XXS.I ns relates to grants of probate and letters of administra- 
tion with the will annexed, and Parts XXXIII or XL {both inclusive), so far as they relate to an 
evecutor and an administrator with the will annexed. — llepcalcd by s. 15-4 of Act V of 1881] and 

s. 187.* 

shall, notwithstanding anything contained in section three hundred aud thirty-one of the 
said Act, apply— 

(a) to all wills aud codicils made by any lliiidii, Jaina, Sikh, or Buddhist, on or after 
the first day of Soptombor one thousand eight hundred and seventy, within the said terri- 
tories or the local limits of the ordinary original civil jurisdiction of the High Courts of 
Judicatvirc at Madras and Bombay ; and 

(h) to all such wills and codicils made outside those territories and limits, so far as 
relates to immoveable property situate within those territories or limits : 

3. Provided that marriage shall not revoke any such will or codicil ; 

And that nothing heroin contained shall authorize a testator to bequeath proj>erty which 
ho could not have alienated lafer r»ro.'', or to deprive any persons of any right of maintenance 
(.)f which, bnt for section two of this Act, he conld not deprive them by w’ill : 

[And that nothing herein contained shall vest in the executor or administrator with the iriH 
annexed of a deceased person any property U'hich such pt^rson could not have alienated infer vivos. 
— Repealed by s. 154 of Act V of 1881. J 

And that nothing herein contained shall affect any law of adoption or intestate succes- 
sion : 

And that nothing herein contained shall authorize any Hindu, Jaina, Sikh, or Buddhist to 
cioato ill property any interest which ho could not have created before the first day of 
September one thousand eight hundred and seventy. 

4. On and from that day, section two of Bengjil Regnlntiou Y of 1790 shall bo repealed 
so far as relates to the oxoontoi's of persons who are not Muhammadans, but are subject to 
the jurisdiction of a District Court in the torritories subject to the Lieutenant-Governor of 
Bengal. 

5. Nothing contained in this Act shall affoet the rights, duties and privileges of the 
Administrators-Goncral of Bengal, Madms, and Bombay, respectively. 

6. In this Act and in the said sections aud Parts of the Indian Snccossiou Act, all words 
defined in section throe of the same Act shall, unless there bo something repugnant in the 
subject or context, bo doemod to have the same meaning as the said section three has attached 
to sncli words rospoctivoly : 

And in applying sections sixty-two, sixty-three, ninety-two, ninety-six, ninety-eight, 
ninety-nine, one hundred, one hundred and one, one Imiulmi aud two [t^rie himdr^d (lad three, 
and oiin hundred and cigh/y-two. — Uepealod by s. 154 of Act V of ISSlj and one hundred aud 
throef of the said Succession Act to wills and coilioils made under this Act, the woitls “sou, 


* Sec 8. 154 of Act V of 1881. 


t See s. 154 of Act V of 1881. 
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sons, child, and children shall be deemed to include an adopted child ; and the word 

wn ® ^ be deemed to include the children, whether adopted or natural-born, 
ofacluld whether adopted or natural-born ; and the expression “ daiighter-in law” shall be 
deemed to include the wife of an adopted son : 

And in making grants under this Act, of letters of administration with the will annexed 

in ™ “ w-X A® 1 Succession Act shall be construed as if the words 

and in case the Hindu Wills Act had not been passed” were added thereto ; and section 

one hundred and ninety-eight of the said Successiou Act shall be construed as if after the 

Zd s been passed ” wei^eiterted 

Act sh»n°“h b'lmifed and thirty and two hundred and thirty-one of the said Succession 

fkti thlet rs“ei;! ^ ■’ P--J ” --- 


I 

i 

I 
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THR PROBATE AND 


ADMINISTRATION ACT. 


No. V OF 1881. 

the as^^ent of the Goi'ernor-Genprat on the 2l.s'I January 1881.) 

.4;, Arttoprondeforlheyrant of Fmhate.-i of WiUs an>^ Letters of A>hmnistrution to the estates 
of certain deceased persons. 

Whereas it is oxperlient to provide for the grant of probate of wills and letters of admi- 
nistration to the estates of deceased persons in cases to which the Indian Succession Act, 
1865, does not apply ; It is hereby enacted as follows 

CHAPTER I. 

I'RF.LIMINARY. 

1. This Act may be called “The Probate and Administration Act. 1881 

It applies to the wlmlo of British India ; 

and it shall come into force on the first day of April, 1881. 

2 ^*^ Chapters II to XIII, both inclnsive. of this Act shall apply in the case of every 
Hindu, Muhammadan, Buddhist, and person exempted under section 332 of the Indian Succes- 
sion Act, 18G5, dying before, on, or after the said first day of April, 18SI ; 

Provided that nothing heroin contained shall be deemed to render invalid any transfer 

of property duly made before that day : 

Provided also that, except in cases to which the Hindu Wills Act, 1870. applies, no Court 
in any local area beyond the limits of tlio towns of Calcntta, Madras, and Bombay and the 
territories for the time being administered by the Chief Commissioner of Loner* Burma, and 
no lli'di Court in exercise of tho concurrent jurisdiction over such local area hereby conferred, 
Bh'ill receive applications for probate or letters of administration nntil tho Local Goveniment 
has, with tho previous sanction of the Governor-General in Council, by a notificationt in the 

otlicial Gazette, authorized it so to do. 

See pp. 9, 15, 311, 325, 32G. 

3. In this Act, nnless there be something repugnant in the subjects or contest,— 

‘ ih'ovinco* includes any division of British India having a Court of tho last resort : 

‘ Minor’ means any person subject to the Indian Majority Act, 1875, who has not attained 
his majority within the meaning of that Act, and any other person who has not completed 
his age of eighteen years ; and ‘ minority ’ means the status of any such person : 

See a. 2”of tho Indian Majority Act, IX of 1875. 

‘Will’ moans tho legal declaration of the intentions of the testator with I'cspect to his 
property, which he desii'cs"to bo carried into effect after his death : 

^ ‘ Codicil’ means an instrument made in relation to a will, and explaining, altering or 

adding to its dispositions. U is considered as forming an additional part of tho will : 
sT'o s. 3 of tho Indian Snccession Act. 

‘ Specific legacy ’ means a legacy of specified property: 

' Demonstrativo legacy ’ means a legacy directed to bo paid out of spoeifiod pivi^criY : 

Those definitions of ‘ specific legacy ’ and * domonstvativo legacy’ aiv taken from 8.137 

(expln.) of tho Indian Succession Act, p. 171, ante. 

‘ Brobato ’ means tho copy of a will covtifiod under the seal of a Court of competent juris- 
diction, with a grant of ndmimstration to the estate of the testator : 

‘ Executor ’ moans a person to whom tho execution of the last will of a deceasovl person is, 

by tho testator’s appointment, confided ; 

‘ Administrator * means a person appointed by competent authority to administer the 
estate of a deceased person when there is no executor : and 
See 3 . 3 of the Indian Succession Act. 

‘ District Judge’ means a principal Civil Court of original jurisdiction. 

See s. 3 of tho Indian Succession Act. 


• See Act XX of 188G. 

t See ante ])p. 325, 32G for Notifications published under this section. 
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tion. 


CHAPTER II. 

OF GRANT OP PROBATE AND LETTERS OF ADMINISTRATION. 

4. The execator 01 * administrator, as the case may be, of a deceased person, is his Wa] 
repres^tative for all purposes, and all the property of the deceased person vests in him as 
such. But nothing herein contained shall vest in an executor or administrator any property of 
a (loeoasod person wliich would otherwise have passed by snrvivorsliip to some other person, 
riie first part of this section is s. 179 of the Indian Succession Act. The proviso is new 

•i. ^ been proved and deposited iu a Court of competent iurisdiction 

situated beyond the limits of the Province, whether in the British dominions, or in a foreie-u 
country, and a properly authenticated copy of the will is produced, letters of administration 

may be granted with a copy of such copy annexed. 

This is 8. 180 of the Indian Succession Act.* See ante, pp. 312, 322. 

6. ^ Probate can be granted only to an executor appointed by the will. 

Tin's is s. 181 of the Indian Succession Act. See ante, pp. 274, 315. 

7. The appointment may be express or by necessary implication. 

Uhistrationff. 

(a.) A wills that C be his executor if B will not. B is appointed executor by iraplica- 

(6.) A gives a legacy to B and several legacies to other persons, among the rest, to his 

daughter-in-law, C, and adds, “ but should the within-named C be not living, I do constitute 
and appoint B my whole and sole executrix.” C is appointed executrix by implication. 

(c.) A appoints several persons executors of his will and codicils, and his nephew 

residuary legatee, and in another codicil are these words : — “ I appoint my nephew mv 

residnaiy legatee tn discharge all lawful demands against my will and codicils, signed of 
diffo^nt dates. The nephew is appointed an executor by implication. 

This iss. 182 of the Indian Succession Act. See ante, pp. 315, 318. 

8. Ppbato cannot be granted to any person who is a minor or is of unsound mind. 

•n ^ of Indian Succession Act, omitting the words ‘ nor to a married woman 

without the consent of her Imsband. ’ See ante, pp 315, 31G, 317, 372. 

onsly orrt*d«EereS’timTs°'^'^°''^ appointed, probate may be granted to them all simnltane- 

Illust)’atio7i. 

of B’s will by express appointment, and C an executor of it by implica- 
C firsUh?n toT^ granted to A and C at the same time, or to A first, and then to C,^or to 

This is s. 184 of the Indian Succession Act. See pp. 320, 402, ante. 

If a codicil be discovered after the grant of probate, a separate probate of th-if 

S b“the will®^™''^'’'^ tl’® appointment of exeentors 

volcprf^ executors are appointed by the codicil, the probate of the will must be re- 

^ probate granted of the will and the codicil together, 

i his w s, 185 of the Indian Succession Act. See pp. 321, 346, 382, ante. 

11 . 'Vhen probate has been granted to several executors, and one of them dies the on. 

tire representation of the testator accrues to the surviving executor or executors. * 
ihis IS s. 186 of the Indian Succession Act. See ante, pp. 322, 402. 

12. Probate of a will, when granted, establishes the will from the death of the testatm- 

and renders valid all intermediate acts of the executor as such. ’ 

This is 8. 188 of the Indian Succession Act. See ante, pp. 324, 360. 

f j Indian Succession Act, which make it compulsory to obtain 

probate or administration, have not been incorporated in this Act. The former is still em 
bodied in the Hindu 'Wills Act. 

13. Letters of administration cannot be granted to any person who is a minor or is of 
hqsotidu mind* 

Indian Succession Act, omitting the words ‘ nor to a married woman 
wituout the previous consent of her husband.’ See p. 331. 

• 4. Letters of administration entitle the administrator to all rights belonging to the 
*^eath ^ effectually as if the administration had been granted at the moment Sfter his 

* Section 180 was originally embodied in the Hindu Wills Act, but now, by s. 154 of tliiq 

Act, 88. 180—189, inclusive, with the exception of a. 187, (which has been retained) 191— 19Q 

(inclusive), and Parts XXX and XXXI and Parts XXXIII to XL (both inclusive) so far a« 

they were made applicable, have been taken out of the Hindu Wills Act, it being no lonp>f»r 
necessary to retain them. ' ^ mnger 

H H 


m 


APPKNniV. 


Tliis is s 191 of flio Indian Succession Act. Section 190 of tlto Indian Succession Act, 
whicli makes it compnlsoiy to take out administration, lias been omitted from tins Act. ^ ^ 

15. Letters of administration do not render valid any intermediate acts of the adminis- 
trator teiidinjT to the diminntion or damage of the intestate’s estate. 

Tliis is R. 192 of the Indian Succession Act. ^ i • wx ^ 

16. When a person appointed an eveentor has not venonneed the execntorship, letters of 

administration shall not be granted to any other person until a citation lias been issued calling 

upon tlie executor to accept or renounce his executorship ; •„ .i r, i. 

except that, when one or more of several cxi'cntors has or have proved a will, the Co^t 
may, on the death of tlie survix'or of i liose who have proved, grant letters of administration 

without citing those who have not proved. ot^ooo 

This is s. 193 of the Indian Succession Act. See jip. 3lb. 333, 

17. The remiiioiation may he made ttrally in the presence of the Judge, or by a writing 
signed by the person renouncing, and wlicn made shall preclnde him from ever thereafter 
applying for probate of tlie will appointing him executor. 

Tliis is s. 19-t of the Indian Siicet'ssion Act. See p. 327, aate. i- , 

18. If the executor renounce, or fail to accojit, the cxecniorsliiji within the time limited 
for the accoiitance or refusal thereof, t 1 k‘ will may he proved ami letters of administration 
with Ti copy of tiio will annexed may he graiiied lo t he iterson wlio would ho entitled to 
administration in case of intest.acy. 

This is s. 195 of the Indian Sncecssion Act. See nah', pp. 32/, 3 l 8, 3-9. As to the persons 
entitled to administration, see s. 23, iwVu. 

10. When the deceased Inis made a will, hut has not apimintcd an cxccntor, or when he 
has appointed an cxccntor who is log.ally incapable or ret uses lo act, or has died before the 
i (‘Stator, or before he has proved the will, or » i • • i 

wlicii tlio executor dies uticr liuviui; ju'ovod the will but before he has acinunistercu 
all the estate of the deceased, 

an universal or a residuary legatee may he admitted to prove the will, and letters of 
administration with the will annexed may he granted to him ot tlie whole estate, or of so 

much thereof as may bo nnadministered. , 

This is a. 196 of the Indian Succession Act. See pp. 330, 331, ante. See s. 4o, in/ra. 

20. When fx residuary Icj^utoc who hns a i)onoticial interest survives the testator, but dies 
before the estate has boon fully administered, his representative has the same right to admi- 
ui.stration with tho will annexed ns sueh rosidnnry legatee. 

This is s. 197 of the Indian Succession Ael. See p. 331, «n/e. 

21. When there ia no executor and no residuary legatee or ivprescntativo of a residuary 
legutoo, or ho declines or is incapable to act, or cannot ho found, the person or persons who 
would bo entitled to tho ndministratiiui of the estate of the ilooeased if ho had died intestate, 
or any other legatee having a henclicinl interest, or a creditor, may he admitted to prove tho 
will, and lottera of administration may be granted to him or them accortUngly. 

'J’hia ia s. 198 of tho Indian Succession Act : see p. 331. See Act II of 1874, 

as. 15 and 20, as to the right of the Adminisirator-ticncral to letters of administi-atiou. 

22. Letters of administration with the will aiiiioxcd shall not be granted to any lo^toe 
other than an nnivcrsal or a residuary legatee, until a citation has been issued and pnblishetl 
in tho manner hereinafter mentioned, calling ou the nexi-of-kiu to accept or vofuso letters of 
administration. 

Tins is s. 199 of the Indian Succession Act. See onfe, pp. 332,336. As to 'next-of- 
kin,’ 800 Administrator-General’s Act, ll of 1871, s. 3. 

23. AVhen tho deceased hns died intestate, administration of his estate may bo granted 
to any person wlio, according to the rules for the distribution of tho estate of an intestate 
npplioablo in tho case of such deceased, w»>nld he entitled to the whole or any jMU't of such 
docoased’s estate. 

When several such persons a|iply for ndniinistnition, it shall be in the discretion of the 
Conrt to grant it to any one or more of them. 

When no such person a))plios, it may he granted to a creditor of the deceased. 

The sections of tlio Indian Snccessioii Act, which determine the (lersons to whom, nnder 
that Act, administration may he granted, are ss. 2t.XL207. See uatc, pp. 327, 328, 329. 


CllAPTEU III. 

OK l.lMllKli UKVNTS. 

(n.) — Orunts limited ia duration. 

24. When tho will has been lost or mislaid since the testator's death, or has been de- 
stroyed by wrong or nccidoiit and not by any act of the testator and a copy or tho draft of the 
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will has been preserved, probate may be granted of such copy or draft, limited uutil the 
original, or a properly authenticated copy of it be produced. 

This is s. 208 of the Indian Succession Act. See ante, p. 333. 

2o. When the will lias been lost or destroyed, and no copy has been made, nor the draft 
preserved, probate may he granted of its contents, if they can be established by evidence. 

This is s. 209 of the Indian Sncccssion Act. 

2G. When the will is in the possession of a person residing out of the province in which 
application for probate is made, who has refused or neglected to deliver it up, but a copy 
has been transmitted to the executor, and it is necessary for the interests of the estate that 
probate should be granted without waiting for the arrival of the original, probate may bo 

granted of the copy so transmitted, limited until the will, or an authenticated copy of it, be 
produced. 

This is s. 210 of the Indian Snccession Act. See ante, p, 334. 

^7. Where no will of the deceased is forthcoming, but tliere is reason to believe that their 
is a will in existence, letters of administration may be granted, limited until the will, or an 
authenticated copy of it, be produced. 

This is s. 211 of the Indian Succession Act. See ante, p. 334. 


(t.) Grants for the Use and Benefit of others having Right, 

28. When any executor is absent from the province in which application is made, and 
there is no executor within the province willing to act, letters of administration with the will 
annexed may bo granted to the agent of the absent executor, for the use and benefit of his 
principal, limited until he shall obtain probate or letters of administration granted to himself. 

This is 8. 212 of the Indian Succession Act, the word ‘agent’ being substituted for that 
of ‘attorney.’ See ante, pp. 335, 376. 

29. When any person to w'hom, if present, letters of administration with the will annexed 
might be granted, is absent from the province, letters of administration with the will annexed 
may be granted to his agent, limited as abovementioned. 

This is s. 213 of the Indian Succession Act, the word ‘ agent’ being substituted for that 
of ‘ attorney.’ See ante, p. 335. 

30. When a person entitled to administration in case of intestacy is absent from the pro- 
vince, and no person equally entitled is willing to act, letters of administration may be granted 
to the agent of the absent person, limited as before mentioned. 

This is 8. 214 of the Indian Succession Act, the w'ord ‘ agent ’ being substituted for that 
of ‘ attorney.’ See ante, p. 336. 

3). When a minor is sole executor or sole residuaay legatee, letters of administration 
with the will annexed may be granted to the legal guardian of such minor, or to such other 
person as the Court shall think fit, until the minor has attained his majority, at which period, 
and not before, probate of the will shall be granted to him. * 

This is s. 216 of the Indian Succession Act. See pp. 315, 337, 401. 

^ 32. When there arc two or more minor executors and no executor who has attained 
majority, or to or more residuary legatees and no residuary legatee who has attained majority, 
the grant shall h© limited nntil one of them has attained his majority* 

^ This is s. 216 of the Indian Succession Act, except that the words ‘ has attained his 
majority ’ have been substituted for ‘ have completed the age of eighteen years.’ See ante 
pp. 316, 337, 401. 

33. If a sole executor or a sole universal or residnary legatee, or a person who would be 
solely entitled to the estate of the intestate according to the rule for the distribution of 
intestate’s estates, applicable in the case of the deceased, be a minor or lunatic, letters of 
administration with or without the will annexed, as the case may be, shall be granted to the 
person to whom the care of his estate has been committed by competent authority, or, if 
there be no such person, to such other person, as the Court thinks fit to appoint, for the use 
and benefit of the minor or lunatic, until he attains majority or becomes of sound mind, as 
the case may be. 

This is s. 217 of the Indian Succession Act, with an alteration including minors as well as 
lunatics. See ante, pp. 317, 337, 401. 

34. Pending any suit touching the validity of the w'ill of a deceased person, or for 
obtaining or revoking any probate or any grant of letters of administration, the Court may 
appoint an administrator of the estate of such deceased person, who shall have all the rio’hts 
and powers of a general administrator, other than the right of disti’ibuting such estate ; and 
every suoh administrator shall be subject to the immediate control of the Court and shall act 
under its direction. 

This is 8. 218 of the lucliuu Succession Act. See ante, [>. 338. 


Al’l’ENhlX. 



(c .) — For Special Purpo.ie^. 

35. If an execntor be appoiutotl for any limited purpose specified in the will, the probata 
shall be limited to that purpose, and if he should a])point an a-^ent to take administration on 
his behalf, the letters of administration with the will annexed shall accordingly be limited. 

This is s. 210 of the Indian Succession Act, the word ‘agent’ being substituted for 
‘ attorney.’ See antCy p. 338. 

3G. If an executor appointed generally give an aiuluirity to an attorney to prove a 
will on his behalf, and the authority is limited to a particular purpose, the letters of adminis- 
tration witli the will annexed shall he limited accordingly. 

This is s. 220 of the Indian Succession Act. See p. 330. 

37. Wliere a person die.s, leaving property of which he was tlie sole or snrvivim^ trustee 
or in which he had no honeficial interest on ids own ncconnt, and leaves no "enerurreprc<ci/ 

tative, or one who is unable or unwilling to act as sncli. letters of administnition, limited to 

such property,^ may he granted to the henctieiary, or to some other i»erson on his behalf, 
urf' Indian Succession Act, with a slight verbal alteration. 

3o. When it is necessary that tlio representative of a person deceased be made a partv 
:ing suit, and the executor or jiersoii entitled to administration is unable or unwilUnl-’ 


to a pend 


u a suil, UMU ine execiuor or person entitled to administration is unable or unwilUn- 

to atd letters ot administration may be granted to the nominee of a partv iu such suit" 
limited lor he purpose of representing the deceased in the said suit, or in any other suit 
winch may ho commenced in the same or in any otlior Court between the parties, or any oihcr 

p.n los, tonching the matters at issue in the said suit, and until a final decree shall be made 
therein and earned into complete execution. 

i Ills is s* 223 of the luUinn Succession Act. 

1 of twelve months from the date of nnv probate or letters of 

admiins ration the executor or ailmniistrator to whom the same has or have been .n-anted is 

absent roni the province witl.in which the Court that has granted the probate or"letlere of 

adninus iatioii is situate, such Court niay grant, to any person whom it thinks fit, letters of 
administration limited to tlie pnrpose of heooming and being made a party to a suit to bo 
biouglit against the executor or administrator, and carrying the decree which 


therein into elYeet. 

Ihis is s. 223 of the Indian Succession Act. See nute i>. 330 


h may bo made 


pci 

pel 


-'Ph^'nrs necessary for i>reserving the i>roporty of a deceased 
ison. the Court within whoso district any of tlio property is situate may ‘gram, to any 

ison whom smli Court thinks (it, letters of administration limited to the Volloction and 

|icsci\atiou ‘111' property of the dcoeusod, and giving discharges for debts duo to his 
estate, subject to the directions of the Court. 

This IS s. 22iof the Indian Sueecssiou Act. See u/dc, p. 310. 

41. \yiicu a person has died intestate, or leaving a will of which there is no executor 
«illni-midcuinpetriit t,. ai-t,,,,wl,oivllu'c>civiuoi-is, at tlie time of the deatli of such wr- 

wm, lesalent. out ol tho 1 rovinco, ami it appears to the Court to bo necessarv or convoiiiout 

to appoint some person to lulmimster the estate or any part thereof other than the person 

niav’ in‘ his‘’,‘li ''.r? «'»lillo.l lo a -rant of administration, thellnd-e 

m>, m lus dibLKtioH, having reganl to consauguinit v, amount of interest tho ^afetv of 

thinkl lill'be a!u“lishafm-\ “ " -'I'P-nt such pe«on as ho 

and in every such case letters of administration may be li.nitcd or not ns the Judge thinks 

Ibis is s. 225 of tho Indian Sueecssiou Act, See p. 340. 

(d.) — ui7/i Kxceptiou. 

'tf* Succession Act. See unh-, p. 312. 

adininislration^shall be grantelf subjoet lo such ^xcoptiou bo made, letters of 

Ihis IS 3. of ol tho Indian Succession Act. See unfe, p. 313 . 

{i.'.)~~0rant.< of tlui ixesf. 

without Urn 'ivrnmm.^ed or letters of administration, wither 

the remainder of tho doeoi’ ed’' I'oison ontitled to pivbjtte or admiuistratum of 

«. the caso'l;:; h^ ^Uho';::!, S;' admimstrauen 

ihiy is 3. 23:i of tlio Indian Suec'cssioii Act. See anfe, p. 344. 
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(/■) — Grants of E_fects UHa<i7ninistered. 

45.^ If the exocutoi- to whom probate has been granted has died leaving a part of the 
>tatais estate imadmmistered, anew representative maybe appointed for the nuruose of 


01 


testator 

administering such part of the estate. 

This IS s. 229 of the Indian Succession Act. See pp. 330, 344, ante. 

gi-anting letters of administration of an estate not fnlly administered, tlio Court 

SminiV, ’‘® =>PP'y to original grants, and shall grant letters of 

admin stiation to those persons only to whom original grants might have been made. 

This IS s. 230 of the Indian Snccessioii Act. See ante, p 344 

. ^nungp^ 

grant mJhrill^leTn -'S'-' 

This is s. 231 of the Indian Succession Act. See p. 344, a 7 ite. 

CHAPTER IV. 

.ALTERATION AND REVOCATION OF GRANTS. 

dece^L’s® death" or in setting forth the time and place of the 

aeceasea s death, oi the pm^pose m a limited grant, may be rectified by the Court and tho 

be altered and amended Lcordiugly.' 

Ibis IS s. 232 of the Indian Succession Act. See p. 345. 

cUscovered it mav be adfleT? H “‘'““oistration with the will anne.xed, a codicil be 

Tnd ammided accordingly. " ‘ identiacation, and the grant altered 

Jn Ipi®' Indian Succession Act. See ante, p. 346. 

just cause. pi'obate or letters of administration may be revoked or aumilled for 

Explanation . — Just cause is — 

2nd ‘° the grant were defective in substance ; 

Chapter YH of IL let LhL S^^^ 7'^'' P™--ons of 

IS nntrae in a material vespect."-In,erted by,. 11 0 / ^ct Yf 0 / Issl J 

Illustrations, 

fA*! tk! vfh'ich the grant was made had no jui'isdiction. 

fc ) The without citing parties who ought to have been cited 

(d\ A nh7 ! ( 7^;“^ obtained was forged or revoked. 

since t;inspiIeTth:fstwr,mlermSTo^^^^ 1 *- 

has stL bee'irdlstv"erld"""‘'‘'"‘‘°" ® ^^® “‘ostate, but a wil 

{f.) Since probate was granted, a later will has been discovered 

„*? SIMS'S;? •'‘““•‘■■“i." w.~, b«, 

.. '■k “ :.'p“ s, f.s." •' “• 

CHAPTER V. 

OF THB PRACTICE IN GRANTING AND REVOKING PROBATES AND LETTERS OP ADMINISTRATION. 

p»'-- 

lUis is s. 23i) of ILc Indian Sucoeasiou Act. See arUe, [>. 351 . 
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52. TIiu High Court inay, from time to time, appoint such jndicial otficci's within any 
(li.-^trict as it tliinks fit to act for tlio District Judge as Delegates to grant probate and letters 
of administration in uon-contcutions cases, within such local limits as it may from time to 

lime pi'cscribc : 

Provided thal, in the case of lligli Courts not established by Uuyal Charter, sncli appoint- 
iiieiif he made with llie previous sanction of (he Local (Juveriinient. 

l’er.s(jns so appoinh'd shall be ealle«l ‘ District Delegates.’ 

This is s. 2J5A of llie Indian JSuuecssion Act, in which il was inserted by s. 2 of the Dis- 
trict Delegates Act, VI of 1881. See na/e, p. 852. 

53. The District Judge sliall liavc the like powers and authority in relation to the grant- 
ing of probate and letters of administration, and all mutters connected therewith, as are by 
law vested in him, in relation to any civil suit or proceeding depending in his Court. 

'ITiis is s 23r) of liio Indian Successiiui Act. See antr, ]>. 352. 

51. The District Judge may onler any person to produce and bring into Court any paper 
<jr writing being or purjKn ting to be testamentarv, wliich may be shown to bo in the posses- 
sion or nnder tlio control of such person : 

and it it he not sliowii that any such ])apcr j)r writing is in the possession or under the 
control of such person, but there is reason to believe that he has the knowledge of any such 
])a]>er or writing, the Court may direct liim to atteiul for the purpose of being examined re- 
8j)eetijig t he same, 


if 

pii 


and he sliall be bound to answer suoli ([uestions as may be put to liim by the Court, and, 
s<) ordered, to jiroduee and bring in sucli pa])er or writing, and shall be subject to the like 
nnisliinent under tin' Indian Penal Code, in ease of default in not attending or iu not an- 
swering such (piestions or not bringing in such paper or writing as he would have been subject 
to in ease he had been a jiarty to a suit, and liad made such default, 

aad tlie co.sts of the jiroceeding shall bo in tlie discretion of the Judge. 

This is s. 237 <if tlie Indian Sueeession Act. See u/Pe, p. 353. 

55. 1 he proceedings of the Court of the District Judge, in relation to the granting of 

jii'oliutc and letters ol administration, shall, except as hereinafter otherwise provided, bo 
regulated, so far as tlie eireumstanees of the ease will admit, by tlie Code of Civil Procedure. 
This is s. 238 of the Indian Succession Act. See ante, p. 352. 

50. Probate of the will or letters of administration to the estate of a deceased person 


may he granted hy the District Judge under tlie seal of liis Court, if it npjiears bv a petition, 
yerilied as lioreinafter mentioned, of the person applying for tlie same that the testator or 
intestate, as the ease may be, had at the time of his decease a tixed place of abode, or any 
jiroperty, moveable or iiiinioveable, witliin the jurisdietion of tlio Judge. 

TTiis is s. 2 IU of tlie Indian Sueeession Aet. See ante, p 353. 

i»/. When the ajiplicatiou is made to the Judge of a District in whieh the deceased had 
no (ixed abode at the time of liis death, the Judge may, in liis discretion, refuse tlie applica- 
tion, if in liis judgment it could he disposed of more justly or eonvenientlv in another 
(listrict, or, where ai>plication is for letters of administration, grant them absolutelv, or 
limited to the property within his own iurisdiction. 


pmperiy wiinin ms own jur 
This is s. 241 of the Indian Sueeession Aet. See ante, i>. 353. 



to any 
appears 
case may 
of such 


This is s. 2 llA of the Indian Sueeession Act, to which it was added by s. 3 of the District 
Delegates Act, VI of 18S1. See ante, p. 353. 

53. Probate or letters ol administration shall have efYoet over all the property, moveable 

or immoveable, of the doeeasod tliroughout the ]n'ovinee in wliich the same is granted, and 

aliall be conclusive as to the representative title against all debtors of the deceased, and all 

persons holding property which belongs to him, and shall afford full indemnity to all debtors 

paying tlieir debts, and all jicrsous deliv* ring up siicli property to the pei'son to whom such 

probate or letters of administration shall liave been granted : 

I rovided tliut probales anti letters ol administration granted by a High Court established 

b} Ktnal Charter, or by the Chiel Court of the Panjtib, or bv the Court of the lloconlcr of 

Kangoun, shall, unless otherwise directed by the grant, have like effect tluxmghont the whole 
ot Jlntisli India. 

The lirst part of this section is s. 242 of tho Indian Succession Act. To s. 243, the fol- 
lowing proviso was adtled by Act XIII of 1875, s. 2 : 

“ Provided that probates and letters of administration granted by a High Court after the 

hibt day ol April, 1875, slinll, unless othciwisc directed by the grant, have like effect ihraugh- 
out the whole ol Drilish India.” ‘ 
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That proviso was foi-ther added to, or exphiinod bv, s. 1 of Act II of 1S7-1 so as to con-o 
spend with the proviso to this section. ’ 

See pp. 323, 325, 350, 35G, ante. 

simile - otueCco.:^::^:::; ‘I-S;*;: 

r...- /’ t; ^■' ^^Sistrar [or the case may be'] of the Hfo-h Court of Judicature at 

[o» the case may he], hereby certify that, on the dav of iftft 

[ 0 . .have] effect over aU the property of the dece;:^! t;roui^;l■:^tF|Le'17■'^ritth 
and such certificate shall be filed by tbe Court receiving the same. 

|ca.s r- 

Successton Act. m case of a High Court granting such probate or letters. See vtitc m 3.55 35G 

_ It^mn 

r itdesta^ H^“^a -:!f ^ 

be tnade h ‘ E^lfsh ' 0 ?’^ H cT’ 

the contents thereof annexed and sta^ hve and tnont^ - mx. a copy, draft or stnlomont of 

the time of the testator’s death, 

-so may be. 

the amount of assets which are likely to come to the petitioner’s hands * 
will. ’ «PPl>eat.ou is for probate, that the petitioner is tbe exocntor named in tbe 

In addUion to these particnlars. the petition shall farther state 

“ rs-2, f"s •“ z Tit 

Act.YIol 1881 ‘1- District Delegates 

lish. or thin ^rin^rr/nL h:"p ^'’S' 

thereof annexed to the peTiLn bra t^^^^^^^^^^^^ " translatio^n 

a translator is appointed ; or, if the will conv or dnff?^ • ^ the language be one for wln'ch 

person competent to translate the Tame hr whlh any other language, then by any 

that person in the following niLner r- ' ^I'aH be verified by 

^ declare, that I read and perfectly understand flic» ^ i 

translation thereof 

This IS s. 245 of the Indian Succession Act. See ante, p. 353. 
ns afLsafd^ Tnd s’tTtin” administration shall be made by petition distinctly u-ritten 

the time and place of the deceased’s death 

Which are likely to come to the petitioner’s hands 
In addition to these particnlars. the petition shall further state. 

when the application IS to a District Judge, that the dcppaspd ^ i • •« 

a fixed place of abode or had some pronertv sitnatp wiflu'n fi •’ • n. ® had 

when the application is to a District DeLat^ t^ jnr.sd.ct.on of the Judge ; and, 

had a fixed place of abode within the jurisdietton of such Deleoat^® ’ 

DelegateVlci. VI of 188 D <^>"endcd by ss.-i and 9 of the District 


\prr\Pix. 



fj5. Every person applying to any of the Cuiirtd mentioned in the proviso to section fifty. 
)iino for probate of a will or letters of administration of an estate, intended to have effect 
tlironghont British India; shall state in his petition, in addition to the matters respectively 

rcqnired by sections sixty-two and sixty-four, that, to the best of bis belief, no application has 
been made to any other Court for a probate of the same will or for letters of administration 
of the same estate, intended to have such effect as last aforesaid, 

nr, wliere any sucli application has been made, the Court to which it was made, the person 
or persons by whom it was made, and the proceeding (if any) had thereon. 

And the Court to which any application is made tinder the proviso to section fifty.nine 

may, if it think fit, reject the same. 

Tliis is s 246 A of the Indian Succession Act. 

66. The petition for probate or letters of administration shall in all cases be subscribed 

by tlie petitioner and Ids pleader, if any, and shall bo verified by the petitioner in the following 
manner or the like etteet : — 

“ I (.1. B.), the petitioner in the above petition, declare, that what is stated therein is true 
to the best of my inf»n*niation and belief.” 

Tins is s. 217 of the Indian Succession Act. See ante. p. 356. 

67. Wliero the application is for probate, or for letters of administration with the will 
annexed, the jietition shall also be verified by at least one of the witnesses to the will (when 
procurable), in the manner or to the etfcct following; — 

“I (C. D.,) one of the witnesses to the last will and testament of the testator mentioned in the 
above jietition, declare tliat I was present and I saw the said testator affix his signature (or 
mark) thereto (ax the case uimj he) (or that the saiil testator acknowledged the writing annexed 
to tlie above petition to hi* hie last will ami testament in iny presence).” 

This is s. 248 of the Indian Snccession Act. See ante, p. 350. 

(58. If any petition or declaration which is hereby required to be verified contains any 
averment wldch the person making the verification knows or believes to bo false, snch person 
shall ho snhjc'et to pindshinent according to the provisions of the law for the time being in 
force for the pnidshment of giving or fabricating false oviilenee. 

Tins is s. 249 of the Indian Sncce.ssion Act. See aafe, p. 356. 

As to the punishment for giving or fabricating false evidence, see Indian Penal Code, Act 
XLV of 1860. chap. xi. 

69. In all cases it shall bo lawful for the District Judge or District Delegate, if ho thinks 


fit, 

to examine the petitioner in person upon oath, and also 

to require further evidence of the dne execution of the will, or the right of the petitioner 
to the letters of ndmiiiistrntion, as the case may be, and 

to issue citations calling upon all persons claiming to have any interest in the estate of 
the deceased to come and see the proceedings before the grant of probate or letters of adminis* 
t rat ion. 

The citation shall be fixed np in some conspicnons part of the Court-house, and also in the 
office of tlie Collector of the District, and otherwise published or made known in each manner 
as the . lodge or Delegate issuing the same may direct. 

This is s. 250 of the Indian Succession Act, as amended by s. 9 of the District Delegates 
Act, VI of 1S81. See anfr, pp. 332, 333. 357. 

70. Caveats against the grant of probate or letters of administration may be lodged with 
the District Judge or a District Delegate; and immediately on any caveat being lodged with 
auv District Delegate, he shall send n copy thereof to the District .ludge ; and immediately on 
a caveat being entered with the District Judge, a copy thereof shall be given to the District Dele- 
gate, if any, within whose jurisdiction it is alleged the deceased had Ins fixed place of abode at 
the time of liis deatli, and to any other Judge or District Delegate to whom it may appear to 
the District Judge expedient to transmit the same. 

This section lias been snhslUnted by s. 5, of the District Delegates Act, VI of 1881, in tho 
place of tiie original s. 251 of tho Indian Succession Act. See ante. p. 358. 

71. 'I’lio caveat shall he to tho following otVoct : — 

“Lot nothing ho done in tho matter of tho estate of A. B., late of , deceased, 

who died on tho day of at without notice to C. D. of 

This is a. 252 of tho Indian Snccession Act. See auto. 358. 

72. No proceeding shall ho taken on a petition for probate or letters of administration 
after a caveat against tho grant thereof has been entered with tbe Jndgo or District Delegate 
to whom the application has boon made, or notice thereof has been given of its entry with 
some other Delegate, until after such notice to tho person by whom tho same has bwn en- 
tered as tho Court shall think reasonable. 

This is 8. 253 of the Indian Succession Act, as amended hv s. 6 of tho District Delegates 
Act, VI of 1881. Seo u»tc, p. 358. 
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• Delegate sliall not grant probate or letters of administration in any case 

in which there is contention as to the grant, or in which it otherwise api)ears to him that pro- 
Date or letters of administration ought not to be granted in his Conrt. 

^ Expla7iation.~-By ‘ contention ' is understood the appearance of any one in person, or by 

ceeding^^*^^^^*^ ^ pleader duly appointed to act on his behalf, to oppose the pro- 

Indian Succession Act, in which it was inserted by s. 7 of the Dis- 
trict Delegates Act, VI of 1881. See ante, p. 359. y ». / or tne uis 

donbtf;! in which there is no contention, but it appears to the District Delegate 

cloubtful whether the probate or letters of administration should or should not be granted or 
when any question arises m relation to the grant, or application for the grant, of fny probate 

ment of tho f"’ Delon;ate may, if he thinks proper, transmit 1 state- 

nent of the matter in question to the District Judfre, wlio may direct the District Delegate to 

proceed in the matter or the application, according to such instructions as to the Judtrmay 

seem necessaiy, or may forbid any further proceeding bv tlio District Delegate in relation to 

qnestira“: 

Dist™ ^ of *"0 

+lio 1 case in which there is contention, or the District Delegate is of opinion that 

the probate or letters of administration should be refused in his Court the petition with anv 

Shan be retnrned to the Tersof by whom th^ 

thf DistrL'Dlw^?®’ fK ^ presented to the District Judge ; unless 

the ^istrict Delegate thinks it necessary, for the purposes of justice, to impound the same 

DiSct^ Judge! And in that case the same shall be sei/by him to the 

trict™ oiate" ISM o^issf ""8^"^^:! p° 3^59 ' ^ 

he O'" Delegate that probate of a will shoald 

g anted, he shall grant ths same under the seal of his Conrt in manner followino- — 

thA Iv 1 to administer the same and to make a full and true inventory of 

siteSL"' s “■ £".r ” ;r£S 

The day of 18 .” 

of im “ ‘"''®>’ted commas ^vas substituted for words struck out by s. 12 of Act VI 

i.tver’ appears to the District Judge or District Delegate that letters of admin 

J, wMimi th, will ,1,, EdJ. "" " 

it : s:.‘z.zl ‘i>£ 

said pjopertij and credits, and to exhibit the satne in this Court at oj- before the exmratioi /f '■ 
wwn^As from the date of this grant, and also to render a true account of the said ^promrtJ and 

cred\tj xoxthin on& year from th£ same date. Struck out by s. 13 of Act V of 1889 1 ^ ^ ^ ^ 

lie haying undertaken to administer the same and to mnkp n fnii t-^'L • ^ « 

the said property and credits and exhibit the same ik « fs Court witlun sif mrthr^ro^h ^ 
date of tins grant or within such further time as the Court may Trom «me ap^o^nt 

III yt' , 
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APPENPIX. 


nn.lahofoi’OD.lor to Uu's Conrt a trno acconnt of llio sanl proiiorty find croflits wltliin one 
'voarfrom Die saino date oiMvit Inn snch further time ns Die Court niny from time to time 


appoint.” 
The 


(lay of 


18 


n 


Act 


This section, ns ameiulcd by s, 13 of Act VI of 1880, is s. 235 of the Indian Succession 
, as altered by ss. 8 and 9 of the District Dolen;atcs Act, M of 1881 and by Act VI of 
1881). The portion in Italics in brackets [ ] was strnck ont by Act \ I ot 1889 and the portion 

in inrortod commas substituted. See p. 359. , ... 

78, Every person to whom any jrraiit of letters of administration i3 committed, and, if 

Dio Jnd"0 so direct, any person to whom probate is srantod, shall ^ive a bond to the Judge 

of the District Court to entire for the benefit of the Jndgo for the time being with one or more 
surety or sureties, eiifraging for Die due collection, netting in, and administering the estate of 
the d'ecoased, which bond shall bo in such form ns the Judge from time to time by any general 

or special order directs. 

See s. 25d of tlio Indian Snccossion Act which differs materially. See ante, pp. 3o9, 360, 

*70. The Conrt may, on application made by petition and on being satisfied that the 
engagomont of any sneb bond lias not been kept, and upon such terms as to security, or 
providing tliat tlie money received be jiaid into Court, or otherwise as the Conrt may think 
li(, assign the same to some proper person, who shall theronpon be entitled to sno on the said 
lioiid in Ins own name as if the same had been originally given to biiii instead of to the Judge 
(if (he Conrt, and slinll be entitled to recover tliereoii, as trustee for all persons interested, the 
full amount recoverable in rcs]>ect of any breach thereof. 

This is s. 257 of tiie Indian Snccossion Act. 

80. No probate of a will siiall be granted until after I lie expiration of seven clear days, 
and no letters of administration sliall be granted until after the expiration of fourteen clear 
(lavs, from the day of tiio to.stator or intestate’s death. 

'I'his is s. 258 of the Iiulian Snccossion .Vet. 8e(' p. 354. 

81. Until a public registry for wills is establisiied, every District Judge and District 
l)«‘lcgnte shall file and ^iresorve among the ivconls of bis Court all original wills of which 
proliati' or letters of administration witli tlie will annexed may be granted by him : and the 
bocal Onvernment shall make regulations for tlie preservation ami iiispeelion of the wills so 
filed as aforesaid. 

The corresponding section in the Indian Suecession Act is s 259, the wording of which is 
slightly different. See ante, p. 361. 

82. After any grant of probate or letters of administration, no other than the person to 
whom the sumo shall have been gmnted sliall have jiower to sno or prosecute any suit, or 
otherwise act ns representative of the deceased, throughout the province in which the same 
may have been granted, until such probate or letters of administration shall have been re* 
called or revoked. 

Tliis is a. 260 of the Indian Sncoessioii Act. See u/ib', p. 360. 

83. In any case before the District Judge ill which there is ooutomion, the proceeding 
shall take, as nearly as may be, the form of a suit, noeording to the provisions of the Code of 
(bvil rrocednre, in which the petitioner for probate or lettei's of ndiumistration, as the case 
may bo, shall bo the plaintiff, and the person who may have appeared as afoi'esaid to oppose 
t he grant sliall ho tho defendant. 

This is s. 261 of the Indian Succession Act. See nab’, p. 360. 

81. Where any probate is, or letters of administration are, revokotl, all payments ^ 0 Hd 
/idc mado to any executor or administrator under sneb probate or administration before the 
revocation thereof shall, notwithstanding sncii revocation, be a legal discharge to tho person 
making the same ; 

and tho exeentor or administrator who shall have noted under any such revoked probate 
or ndniiuistralion may retain and reimburse liimself out of the assets of the deceased in respect 
of any payments mndo by him which tlie person to whom probate or leltoi'S of administration 
shall bo afterwards granted might liave lawfully made. 

This is s 262 of tlie Indian Succession Act. See uiib', p. 361. 

85. Notwilhstaiuling anything hereiubefovo eoniained. it shall, except in cases to which 
the Hindu Wills Act, 1870. applies, be in the discretion of the Court to make an order refus* 
ing, for reasons to bo recorded by it in writing, to grant any application for letters of admi- 
nistration mado under this Act. 

Tins section is new. 

86. Kvt'ry order mado by a District Judge or District Delegate by virtue of the powera 
hereby conferred upon him shall be subject to appeal to tho High Court under the rules con- 
tained in tlie Code of Civil rrocednre applicable to apiH»itls. 

Tliis is s. 263 of tlio Indian Succession Act. See aiifc, p. 352. 
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^7* Court shall have concuvreut jnrisdiction with the District Juclffe in the 

exercise oi all the powers hereby conferred upon the District Judge. 

This is 8. 264 of the Indian Succession Act. See ante, p. 351. 


CHAPTER VI. 

OF THE POWERS OF AN EXECUTOR OR ADMINISTRATOR. 

88. An executor or administrator has the same power to sue in respect of all causes of 
action that survive the deceased, and may exercise the same powers for the recoverv of dcht«? 
due to him at the time of his death, as the deceased had when living. 

Indian Succession Act with a slight alteration. See ante, p. 367 

89. All demands whatever, and all rights to prosecute or defend any suit or other m-o- 
ccedmg existing in favour of or against a person at the time of his decease, sui’vive to and 
agamst his executors or administrators, except causes of action for defamation, assault as de- 

tinea in the Indian Penal Code, or other personal injuides not causing the death of the nartv 

and except also cases where, after the death of the party, the relief sought could not be en' 

]oyed, or granting it would be nugatory. “ 

Illustrations. 

A collision takes place on a railway in consequence of some neglect or default of the 
olhcials, and a passenger is severely hurt, but not so as to cause death. He afterwards diec. 
Without having instituted any suit* The cause of action docs not survive. 

roA® H Indian Succession Act, omitting illiistratiou (6), * Sec ante p 367 

yOO. (1) An executor or administrator has, subject to tlie provisions of this section, power 

to dispose, as he thinks fit, ol all or any oi the iiroperty for the time being vested in him under 
section ^0 

• p) power of an executor to dispose of immoveable property so vested in him is sub 
jeot to aiiy restriction which may be imposed in this behalf by the will appointing him, unless 
piobato has been granted to him and the Court wliich granted the probate permits him by an 
order in muting, notwithstanding the restriction, to dispose of any immoveable property sue- 
cified in the order m a manner permitted by the order. T' p y p 

1 * 4 . An administrator may not, without the previous permission of the Court by which thp 
letters of administration were granted,— ^ 

(a) mortgage, charge or transfer by sale, gift, exchange or otherwise any immoveable 

time being vested in him under section 4, or 
{ 0 ) lease any such property for a term exceeding five years. 

m t Pi’operty by an executor or administrator in contravention of sub-section 

Rbnl/^b any probate or letters of administration is, or arc granted under this Act there 

^^on: ^ (^). or of sub. 

Wol attached thereto, nor shall ths absence of such an endorsement or aunesnre autho- 

this s^ction']^*'^^ administrator to act otherwise than in accordance with the provisions of 

This section hag been substituted for the former s. 90* which is repealed by s. 14 of Act 

* Section 90 now repealed was as follows : — 

or administrator has poicer, with the consent of the Court bu which the «rn 
6a e 01 letters of admimsti ation was or were g7anted, to dispose of the property '^of the deceased' 

either wholly or tn part, in such manner as he fhinhs fit : ^ J J e deceased, 

Provided that the CouH may, when granting probate or letters of administration exemnf fh^ 

stt, ‘ --vr.7; “! 

Illustrations. 

_(«■) The deceased has made a specific bequest of part of the nroDPrtu Th^ 

hamng assented to the hequeet, the subject of it ,oith the conLt of the 

The €X6Clltov^ ill tJiC 6X6}xiii6 of his disevstioti ?/lO>7»7 acres' (I • It 

a Imf "" 
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APl'ENDIX. 


bo 


(«.) 

{«>.) 

(c.) 

(c.J 

(/.) 


rcspoct to such effects, (ho 


VI of 1889. The section of the Imlian Succession Act tlealino: with the same matter s oao 
S ec ante, p. 367, 309, 370, '108. Sec s. 19 of Acb VI of 1889. * " 

91. If an executor or administrator purchases, either directly or indirectly, any part 

of the property of the deceased, the sale is voidable at the instance of any other person 
interested in the property sold. ^ 

This is s. 270 of the Indian Succession Act. Sec ante, pp. 371, 408. 

92. When there are several executors or administrators, the powere of all may in the 
absence of any direction to the contrary in the will or grant of letters of adjuinistratiou, bo 
exercised by any one of them who has proved the will or taken out administration. 

lilustrations. 

One of several cxeenlors Inis power to release a debt dne to the deceased 
One has ])ower to surrender a lease. 

One has power to sell the property of the deceased, moveable or immoveable. 

One has power to assent to a legacy. 

a jn-omissory note payable to tlic deceased. 

^ A, B, C and D to be exocntors. and directs that two of them shall 

} ii c|uoiuiih ^0 net enn bo done by u single executor* 

'Uiis IS s. 2i 1 of tlie Indian Succession Act. See ante, pp. 320, 371, 372. 

J3. bpon tl.e death of one or more of several executors or ndministratorrs, all the 

M-c become, in tliu absence of any directed to tlie contrary in the will or grant 

administration, vested m tlie survivors or survivor. ° 

'lias IS s. 2/2 of tlie Indian Succession Act. See ante, pp. 322, 371, 402. 

J1-. I he adminstrator of etTect.s nnadministcred has, witli respect t 
suino powers ns the original executor or udniiiustmtor. 

1 his is s. 273 of the Indian Succession Act. Sqq ante p 37*’ 

I las IS 8. 2/1 of tlie Indian buccession .\ct. See ante, p. 337. 

9b. When probate or letters of administration shall have been granted to a married 
woinaij, she has^all tlie jiowers of an ordinary c.xecutor or adminstrator. 
lias IS s. 2/0 of the Indian Succession Act. See ante, p. 372. 

CUAPTEH VII. 

Ot TllK DL’TIEs OK .\N' EXECLTOR Oil -VDillNlSTRATOlt. 

0/. It IS the duty of an executor to jirovido funds for tlio performance of the ncccssarv 
funeral coremomes of the <lecc^ 1 ,;^ .^aition, if he U 0^0 J 

j)crty snihciont tor tlie pur])ose ^ 

'Vliile it is Ihe limy of an exeemor un.le.' s. 27(1 of the Indian Sneoossion Ae( to perform 
the tnneial of tlie (letoased in a sadablo ninanor, under tliis section, it is his duty^nlv to 

provido linn s for the perlonnanee of theneeessarveoroinonies. See aide „ 37-- ^ ^ 

1J8. |1) An exeeiUor or administrator si, all, within six months from' tlie ornnt of nrohat.> 
m let ers of adnnn.stralton, or within sneh fnrther time as the Cottrt wldeh -^mi ec ,1 o 
proha e or letters may Iro.a tone to time appoit.t, exhibit in that Coart an invent^ cental 

Ilf, n In 1 ami line estimale of all the property in possession, and all the eredits, and also all 

,0 debts ownift by nay person to whieh the exeeator or ad.ninistrator is ont t ed in ha 
charneter, a.td shall ,n hke man, ter, within one year from the ttmn, or within slteh far oJ 
time ns the snul Couit mny trom time to tunc appoint, e.xhihit nnnccomu of thco^tuto showinsr 

in which they In^; been 

or account under this sect il is to'boexldhited.'""^' 

(3) If an executor or administrator, on boinir ivoniivd hv thf> i i 

tory or account under this section, intontiouallv oinits t^o comiirv with the ■ "r ' 

iT'i 17S 0l ,i,, 1„L , IV,', ' 

,u!i;u. £';x,.v - « 

'Ihis section has boon substituted by s. 15 of -Vet VI I'i'iO f v.. .1 • r 

bored 08 • U cones,, ends with s. 277 of the Indian Suceesslm a;:;. 1":;'';:; 

* Section 98 now repealed was as follows 

98. An excCHtoi' or administrator shall irUhin ... .. n .• 

Ullm<Jiulmim,balio„,cxhil„lin Ihc Cam/ f.a a/nV/i /A T"‘ 

'^vfi/c If/ tiic same hus or /lutv U'^n i^ratUod at^ 


invcn- 
shall 
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ti i. cases where [if is sought to obtain a jrrajif— Repealed by s. 16 of Act VI of 18891 
a grant has been made of probate or letters of administration intended to have effect 

the whole of British India, the executor, or [fAe per^-oa applying for administra- 

“administrator” shall iiicliulo in the inventory of 
the effects of the deceased all his moveable or immoveable property situate in British India • 

And the value of such property situate in each province shall be separately stated in such 
inventopr, and the probate or letters of administration shall be chargeable with a^ee correspoud- 

of Ac^t^VlTn^Q snbstituted for the words in brackets by s l6 
«Lt p srf corresponding section of the Indian Succession Act in s. 277 A See 

100. The executor or administrator shall collect, with reasonable dili^rpnnn fi,. 

of the deccasecl ancUho debts that were due to him at the time of hil dcalh. ’ 

Ihis IS s. 278 of the Indian Succession Act. See ante, p. 374. 

101. Funeral expenses to a reasonable amount, according to the deo-rco and onaJifx. fi 
deceased, and deathbed charges, including fees for medical attendance “and board mil • 
for one month previous to his death, are to be paid before all debts. 

ino® Indian Succession Act. See ante, pp. 375, 380. 

102. The expenses of obtaining probate or letters of administration includino- thn aa *■ 

menrred for or ,n respect of any jndicial proceedings that may be neceTsm v for . ° 

the estate are to be paid ne^t after the funeral expenses and Lathhed cha^Js 

wl® ' w‘ f ‘r® Indian Succession Act. See ante, pp. 376. 380. ° 

103. Wages dne for services rendered to the deceased wiHiin fhv^« tv i. 

Ms death by any labourer, artizan or domestic servant are next to be mM «n 3 PJ-eceding 
debts of the deceased according to their respective priorities (if any). ^ 

to their respective priorities (if any).” See ante p 376 words “according 

104 Save as aforesaid no creditor is to have a right of priority over another 
But the executor or administrator shall pay all Inch debts afh J knnwf- . ,• 

s^"t8^on^A In f ®V''® "-i" extend ' 

is aecnred‘V\?i„1trnment';"dersrr“o;':‘n any otSer"a"'“"’t 
another” in the first clause. See ante! pp. 366. 376.^ account.” after the words “over 

105. Debts of every description mast be paid before any legacy 

TUR^ ‘ T r ■ .'® Succession Act. See ante, /. 379 

administator i/ nottund ''to ^ ^ a^'^Sy w°th^”n"t‘'rsnT“‘ ^ 

liabilities Whenever they may becoZrf. ° ^ a snfhcicnt indemnity to meet the 

Indian Snccessiou Act. See ante, p. 379. 

equal proportions) ^ legacies m tuli, the latter shall abate or be diminished in 

and, in the absence of any direction to the contrarv in thp will x t 

preference to another, nor to retaM any money on accoun^of I" 1 '''' 
himself or to any person for whom he is a trustee, ^ ^ account of a legacy to 

Tnft* ^ Indian Succession Act. See ante, p. 380. 

Tno^ the Indian Succession Act. See ante, p. 276. 

luy. Where there is a demonstrative legacy, and the asset«! ova x /< ,, 

of debts and necessary expenses, the legatee has a preferential clflim ? ® payment 

oat of the fund from ^vhich the legacy fs directed t^beTaid nutt neteT; f 
If, after the fund is exhausted. %rt of the legacy still remains n^Daid he 

rlaMer““‘'“ ^ a Jo^ntlf*^ m.paid 

This is 8. 289 of the Indian Succession Act, See ante, p. 382. 


own 


inventory c^taining a full and true estimate of all the propeHu in vosses^iinu n..ii r.n 

any person or persons to xvhich the^ executor ' or 
eni«ed m that character, and shall, in like manner, within one year frvj 

- iihowing the assets that have come to his ' 

>/t which they have been applied or disposed of . — R epcaled by s. 15 of’l|Mfl”* 


fi 




% 
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110. iniio fissots aro not suflicicnt to answer the debts and the specific lepacies an 
<i jiitemcut shall be made trom tlie latter rateably in proportion to their respective amounts. 

Illustrations. 

1 nnr^ Ijcqncatlied to B a diamond-ring, valued at 500 rnpoes, and to C a horse, valued at 

1,000 rnpees. It is found necessary to sell all the effects of the testator, and liis assets after 

rupeeroVe^^O ^ »’'ipccs Of this snm rnpees 333-5-4 are to be paid to B, and 

This is s. 290 of the Indian Sneoession Act. Sec note, p. 382. 

111. 1* or the purpose of abatement, a legacy for life, a snm appropriated by the will to 

Ijroducc an anmuty and the value of an annuity when no sum has been appropriated to pro- 

duec It, shall be treated as general legacies. ^ ^ «i.cu vo pro- 

This is s. 291 of the Indian Succession Act. See ante, pp. 300, 381. 


CUABTER VIII. 

OF Tllb: E.XtCL'TOU’s ASSENT TO A LEGACY. 

112. The assent of the executor is necessary to complete a legatee’s title to his legacy. 

Illnsf radons. 

(o.) A by hi.s will iKapieuihs to B his ( ii»vcrninenl t>aoer wLi.-li J.- .i . *. •.! , 

bank ol Bengal. '1 he Bank has '''> aul horily to ileliver the secunties, nor B i^ri'Vt to taVe 

possession (d them, without llie assent of the e.xeculor. ® ^ ^ ^ 

{h.} A by his will has l)e.|uealhed to C his hunso in Calcutta in the lenanev nf R r ■ 
not entdleil to receive the rents without the assent of the executor ^ ^ 

Ihis IS s. 292 of the Imliaii ISuceession Act. See untv, pp. 382, 309, 405. 

113. Ihe assent of the c.xecutor to a specilic betiuest shall be sutlieiem f.» i- • 

terest as executor therein, and to transfer the subjoet of the bequest to T 

m.U„o c„- the circu.u»ta„ces of the propeH.v reptire that it shall be traasferml it. a pm^J 

the eleeutor"' f™"' ‘I'O conduct of 


III usf rations. 


(n.) A horse is bequeathed. The executor requests tho leo-atoc to disnoso nf it ora 
third party i.roposes to purchase tho horse from tho executor, aud ho directs him to L nlv to 

tho legatee. Assent to tho legacy is implied. mm to apply to 

(5.j Tho interest of a fund is directed bv the will to he nnnlio.J f,... n... • * # 

liio legatee during his minority. Tho executor commences so to VdoIv it T» 

to tlie whole of tho bequest. *-ummcuee3 so to appi) it. Ihis is an assent 

(c.) A be([uost is made of a fund to A, and after him te R ti»a /\ «... * xi_ 

mterest of the fund to A. This is an implied assent to the bequest to B 

; f f” 'r s s is'"—"- 

114. 1 bo assent of an executor to a legacy mnv bo eoiulitionnl if *i i* * i 

ono which ho has a right to enforce, an.l i. is .io, performed; 1 hero is no assent ” 

Illustrations, 

(«.) A bequeaths to B his lands of Sultanimr whioh m e , 

of A, were subject to a mortgage for 10, (HU) rupees Tho oxeeni ^ t^oath 

condition that, shall, withht a li...i.cd time pay the ?“ 

lostator’s det.th. Tho antoutt. is tod paid. Theri is t.o nslmt "" “ 

(6.) 'Iho executor assents to a bequest on condition that the lotrftt >> oi ii i • 
of nmnoy. Tito pt.jm, cut is not made. Tho assent is nevertheless v^'d ^ 
t his s J4 of tho Indian Sneoession Act. See ante, p. 382 

hieto his mirio h,Tu;o's.m.o!:?;!'::’iM::!^™'^ ‘o com. 

and his assent may in like manner bo express ortZued ““other person, 


THE PROBATE AXP ABMiyrSTRATTOM’ ACT, 


4S7 


TUn.^ifration, 

in ^y “iterest of Govornment seonrities beqneathed 

to liinij and cipplies ifc to his OTni nso* This is assent. ^ 

This is s. 295 of the Indian Succession Act. See 382. 

testatoi^' execator to a legacy gives effect to it from tlie death of the 


Illustrafion$. 

(a.) A legatee sells his legacy before it is assented to by the executor The expcntnv’c 

g>seqnent assent op eratesf^^^ ,,, pnrehaser/and conndetes hi ^-tl^to tk: 

(6*) A. lDG(jUGaths IjOOO rnpeos to B with intor^st frnm lii^ rio<^fU i •> 

This is s. 296 of the Indian Succession Act. See ante, p. 383 
year from the Sor^’de" tl!’““"‘^ ^^'PB-ation of one 


exe 


Illustration. 

A by his will directs his legacies to be paid within six months after his death Thp 
cntoi IS not bound to pay them before the expiration of a year. 

This is s. 297 of the Indian Succession Act. See ( 7 «te,'p. 383. 

CHAPTER IX. 

OF THE PAYMENT AND APPORTIONMENT OF ANNUITIES. 

it commencement, 

piration of a year next after that event. payment shall be made at the ex- 

‘ w', ^'“''an Succession Act. See ante, p. 388 

first “^‘shars: I'l irti:re?a''oi tt v- 

after the testator’s death, and shall, if the executors think fit f ’l®’ 

executor shall not be bound to pay it till the end of the year. ^ ^ ^ ^ 

??o^ ' Indian Sneoession Act. See ante, p. 301. 

one month or any otherdtvfs^mfoniraTVom^KeTth^^ the testat ^ 
tlm snccessive payments are to be made Tt'e anSsary of the 

Will authorizes the first payment to be made ; ^ eaihest day on which the 

flnd if th© Rnnuita^iit diss in the iuterva.! betw^^pn flio j. 

share of the annuity shall be paid to his representative. ^ ^ payment, an apportioned 

This is s. 300 of the Indian Succession Act. See ante, p. 301. 

CHAPTER X. 

OP THE INVESTMENT OF FUNDS TO PROVIDE FOR LEGACIES, 

Too^ ^ m’ Indian Succession Act, See ante, pp. 301 386 

j£. .srvsif .1=,- s “s. irs s sxr 


o* 

o 


made from time to time, authorize or direct, y> 7 7 S neral i ale to be 

This is 6. 303 of the Indian Succession Act, See ante, p. 301. 


U-PEN’PfX. 



124. Wiioi-e a boquost is coiitiiigciii, the executor is not bonnfl to invest the amount of 
the legacy, but may transfer the whole residue of the estate to the residuary legatee (if any) 

■ m lii.s giving sufficient security for the payment of the legacy if it shall become due. 

This is s. 304 of the Indian Succession Act. See ante, p. 386. 

125. Where the testator has bequeathed the residue of his estate to a person for life, with 
a direction that it shall bo invested in certain specified securities, so much of the estate as is 
!iot at the time of his death invested in securities of the specified kind shall be converted into 
money and invested in such securities. 

This is s. 306 of tlie Indian Succession Act. See onte, p. 3S6. 

126. Such conversion and investment ns are contemplated by the last preceding section 
shall be made at such times and in such manner as the executor in his discretion thinks fit: 

and, until such conversion and investment shall bo completed, the person who would be 
for the time being entitled to tlio income of the fund wlien so invested shall receive interest 
at the rate of six per cent, perannum upon the market-value (to be computed as of the date of 
the testator’s doatli) of sueli jiart of the fund as shall not yet liave bet*ii so invested. 

Tliis is s. 307 of the Indian Succession Act, tho rate of interest, however, being altered 

from 4 per cent, to 6 per cent. 

See p. 386. 

127. Wlicro, l)y the terms of a bequest, tho legatee is entitled to the immediate payment 
or possession of the money or tiling beqncatlmd, but is a minor, and there is no direction in the 
will to pay it to any jun-son on his belinlf, tho executor or administrator shall nay or deliver 

t iu! same into tlio Court of the District Judge by whom, or by wlioso District Deleo'ate the 

proliato was, or letters of administration witli tlie will annexed were, granted, to the account 
i‘f the legatee, unless the legatee he a ward of tlio Court of Wards ; and, if tho lofmtee be a 
ward of the Court of Wards, the legacy siiall be paid into that Court to his account ; 

and such payment into the Court of tho District Judge, or into the Court of Wards, as the 
case may lie, sliall be a sutficient discharge for the monej* so paid ; 

and such money, when paid in, sliall he invested in tlie purchase of Government securities 
which, with the interest thereon, shall be transferred or paid to the person entitled thereto or 
otlierwiso applied for his henotit, as tlio Judge or the Court of Wards, ns tho case may be, 
may direct. 

This is s. 308 of tho Indian Succession Act, Sec uu/c, ]>. 380. Sec s. 32 of Act XVIII of 
1864 (Tho Official Trustee’s Act). 


CHAPTER XI. 

OF THE PRODUCE .\ND INTEREST OF LEO.ACIES. 

128. Tlie legatee of a siiccific legacy is entitled to tho clear produce thereof, if any, from 
tlio testator’s deatli. 

ErrrphV)».— A specific hoqnest, contingent in its terms, does not comprise the produce of 
tho legacy between the death of the testator and the vesting of the legacy. 

Tlio clear produce of it forms part of the residue of the testator’s estate. 

Ill uMrations, 

(rt.) A heqncnlhs his flock of sheep to R. Between the death of A and delivery by his 
executor tho sheep are shorn, or some of tho ewes prodneo lambs. Tho wool and lambs are 
the property of B. 

(6.) A bequeaths his Government soennties to B, bnt postpones the delivery of them till 
the death of 0. Tho interest which falls due between tho death of A and the death of C be- 
longs to B, and must, unless ho is a minor, he paid to him ns it is received. 

(r) The testator hoquoatlis all his four per cent. Governmout promissory notes to A 
wlicn ho shall comjilete the age of 18. A. if ho comploto tliat ago, is entitled to ix's^eivo the 
note.s, hut tho interest which acernos in respect of them, between the testator’s death and A’s 
comjileting 18, forms part of tho residue. 

This is s. 30fl of the Indian Succession .\et. See na/e, pp. 277, 283, 387. 

120. Tho legatee under a general residnary 
residuary fund from tlio testator’s death, 

toep/ioa.--A general residuary bequest contingent in its terms does not compriso the 
income which may nccruo npon tho fund bequeathed between tho death of tho testator 
and the vesting of tlie legacy. 

Such income goes ns nudisposed of. 

IlhLctrafious, 

(a ) Tho testator boqnonths the residue of his properly to A, a minor, to be raid to him 
when ho shall comptelo the age of 18. Tho income from the testator’s death belong to A. 


beqnost is entitled to the prodneo of tho 
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(b ) The testator bequeaths the residue of his property to A when he shall complete 
the age of 18. A, if he complete that age, is entitled to receive the residue. The income 
which has accrued m respect of it since the testator’s death goes as undisposed of. 

This is s. 310 of the Indian Succession Act. See an/e, p. 387. 

130. Where no time has been fixed for the payment of a general legacy, interest bec^ins 
to run from the expiration of one year from the testator’s death. ° 

&cep^;o« — (1.) Where the legacy is beqneathed in satisfaction of a debt, interest rans 
from the death of the testator. 

, (3 ^ testator was a parent or a more remote ancestor of the legatee, or has 

death ^^the testator^ ^ parent of the legatee, the legacy shall bear interest from tlio 

..f If I • ^ is bequeathed to a minor with a direction to pay for his maiatenanco 

out of it interest is payable from the death of the testator. 

This is s. 311 of the Indian Succession Act. See ante, p. 387. 
ran from tl’lI'i'imVso fixed!*' 

The interest up to such time forms part of the residue of the testator’s estate, 
m. testator was a parent or a more remote ancestor of the legatee, 

legatee, and the legatee is a minor, the 
^gacy shall bear interest from the death of the testator, unless a specihe sum is given by tlie 
will ^r maintenance, or unless the will contains a direction to the contrarv. ^ 

This IS s. 312 of the Indian Sncccssion Act. See ante^ p. 38S. 

132. The rate of interest shall be six per cent, per annum. 

ro?(r pli* cenr^^See Indian Succession Act, the rate of interest is 

floofn^nV ff ° is payable on the arrears of an annuity within the first year from the 

death of the testator although a period earlier than the expiration of that year may have 
heen fixed by tlie will for making the first payment of the annuity. ^ 

Uiis is s. 314 of the Indian Succession Act. See ante, p. 388. 

134. Where a sum of money is directed to be invested to iwodnce an annuity interest is 
payable on it from the de.atii of the testator. .mnuiLj , intoie.st is 

This is s. 315 of the Indian Succession Act. See ante, p. 388, 

CHAPTER XII. 

OF THE REFUNDING OF LEGACIES. 

' 1 has paid a legacy under the order of a Judge, is entitled to call 

Tegacier proving insufficient to pay all the 

This is s. 316 of the Indian Succession Act. See ante, p, 383. 

to rJfllA executor has voluntarily paid a legacy, he cannot call upon a legatee 

to refund m the event of the assets proving insufficient to pay all the legacies, 
ihis IS s. 317 of the Indian Succession Act See ante, pp. 380, 384 

oi a' time prescribed by the will for the performance of a condition has 

ouTfrand'^rf*^r*l having been performed, and the executor has thereupon, with- 

out fraud, distributed the assets ; in such case, if farther time has, under the second clause 

ot this section, been allowed for the performance of the condition, and the condition has been 
performed accordingly, the legacy cannot be claimed from the executor, but those to whom 
he has paid it are liable to refund the amount. 

Where the will requires an act to be performed by the legatee within a specified time 
either as a condition to be fulfilled before the legacy is enjoyed, or as a condition upon the 

non-fulfilment of which the subject-matter of the bequest is to go over to another person or 

the bequest IS to cease to have effect, the act must be performed within the time specified 

unless the performance of it be prevented by fraud, in which case such further time shall be 

*3 requisite to make up for the delay caused by such fraud. 

Tins section embodies ss. 318 and 124 of the Indian Succession Act. 5ee ante p 264 
A- I' executor has paid away the assets in legacies, and he is afterwards obliged 

to discharge a debt of which he had no previous notice, he is entitled to call upon each leo-a^ee 
to ret and in proportion. ^ ° 

This is s. 319 of the Indian Succession Act. See ante, p. 383. 

Where an executor or administrator has given such notices as the Hi<»h Court mav bv 
any general rule to be made from time to time, prescribe, for creditors and others to send 
m to him their claims against the estate of the deceased, he shall, at the expiration of time 
therein named for sending in claims, be at liberty to distribute the assets, or any part there 
of, m discharge of such lawful claims as he knows of, and shall not be Uable for the assets 

J J J 
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appendix. 


bnt nothing lierein contained shall prejndice the right of any creditor or claimant to 
samo'respectivet;.'’*' ^ received the 

he ,dv™ ’ Under W'" ^ct, with a slight alteration as to the notices to 

„ivcn. Under the Snccession Act, the notices instead of heins; such as the “ Hi<yh Court 

nay, by any general rule to he made from time to time prescribe/’ are to be snch'as would 
l.ave been given by tho High Court in an adminstration-snit See ante. p. 384 

MU. A creditor who has not receiv(Ml payment of his debt may call upon a legatee who 
has received payment of l.is legacy to refund,* whether the assets^of theTstato?^ eXte 

n sufficient at tiic time of Jiis death to pay both debts and legacies and whe- 
(liei the p.ayment of tho legacy by tiie executor was volnntary or not. ’ 

T'ITxY .“^H-nehor ante, p. 3S4. 

c,cctl/.^egn'teclh:ta^ n„rro" 

J ins IS s. 322 of the Indian ‘Snccession Act. See ante, p. 384. 

n 1 ^ V"' to satisfy all the legacies at the time of the testator’s 

;:s:: i”s~ is irs £r‘S 

l.'irXS 'Wf" »" cMis. »cl, 

37o' P- 381. See nlso s. 13G of thi.. Act, 

in ustnition, 

sppiigiiisasH 

Ihis IS a. 3.4 of the Indian Snccession Act. See ante, p. 381. 

144. ^ I lio refunding shall in all cases bo wiiliout interest. 

Ihia is s. 3.0 of the Indian Snccession Act. See ante, p. 3S4. 

El 

inis IS s. o.t) ot the Indian Succession Act. See uiib-, p. SSb. 

CIIAVTKR XIII. 

OF THE LIABILITY OK AN EXECUTOR OF ADMINISTRATOR FOR DEVASTATION 

the loss cansoVb/tl^/lAy^non/* '<> "'"ke good 

_(^.) 'I’lHMloconsod had a valuable leaso renewable bv nmi.'.A xrl.L.n »i , 

■ n^i'E 

'ilus IS s 327 of tho Indian Sueoossion Act. See niire, p 3SS 

//^(vStni^ieas. 

srSu:*'s^^ 

tho anionut SO lost. ' ^ tx^-cutoi is liable to make good 
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(6 ) The cxocntor neglects to sne for a debt till the debtor is liable to plead the Act for 

suits, and the debt is thereby lost to the estate. The executor is liable to make 
gooa tne amount of the debt. 

This is s. 328 of the Indian Succession Act. Sec ante, pp 374, 388. 

CHAPTER XIV. 


.MISCELLANEOUS. 

149. Nothing herein contained shall— 

(t) testamentary disposition which would otherwise have been invalid • 

(b) invalidate any sneh disposition which wonld otherwise have been valid • 

been eLitlST maintenance to which he wonld otherwise have 

Madms of Bombay. Administrator-General of Bengal, 

Compare s. 3 of the Hindu Wills Act. See an/e, p. 41. 

... EM. K”±5; “ s:;, i. .»«, .t 

'.ors-St ’?4 1-4S 

151. [Repealed— Act VII of 1889, Sched. I.] 

instituted by the holder of sneh nPvfifion+L * letteis, any suit or other proceeding 

to whom sn/h grant is inaf sfaf ^.ra f yir./^f hi ^^hfch^Lih 

" " Pr^vl^ed that'ff *“ ^nerjuit or proce^dln. 

to the holdef offnchfSIifi^^fernlf m-l^eo "Sfstmfe "' TuT f -ade 
claims under the probate or letters of administration. “ '’® 

1 fa t^^eP/a'ed-Act VII of 1889, Sched. I.] 

, V shall be made ill the Hindu Wills Art ifi7n , ii 

pealed ^ last clause of section six shall be re- 

thfe^-fl’ifbe"snbf tot:f 

^~F'^ “r.: i; 

Indian Limitation Act, 1877, No 43 after the fit.,.,. 

AoTl88tslctroril9fU^>“^^'^‘^‘'' Prokte fnf ALinisfe 

undefthis Act grant of probate or letters of administration is revoked or annullod 

or Iettfrto\t‘^o7rrS :!;dTmr ^ 

lettcL he'sralfbrpTnVhid W^hfnietf ^ "1’ probato 

‘“"‘■ten-4' thousand rupees, or with 

was added tehcsaidnctlfttoLdifn SutssTon Acr'se“pr3r'’““"“ 


aitexdix. 



ACT VI OF 1889. 

Passed dy the Governor-Gexeral of India in Council. 

(Received the aeicnt of the Governor-General on the Sth March, 1889 ) 

ministrafen'Act 'iSsrHu' n ^ Snccossiou Act, 1865, the Probato and Ad- 

(3) It shall come into force at once. 

Indiun Snccc.-ision Act, 18G5. 

18G5, tJio following Sncccssion Act, 

canso omitted to cxhiblrm/huW "T 'vilfnlly ami without rcasoimbic 

XXXIV of this ^l oi c:;;:;::;:!;:;;; i-ovisions of ran 

in ii material respect/* < ait in\cntoi} or account which is nntruo 

tlicic ,.a,ne.r'‘u,’e fi.'lVwi,'l;"sbrin,.;'si'i..lw is tl.e executor 

r 

substituted, namely;/'*^ twowoids of section 2ol of the same Act the following shall be 

tho said i.ropeilv and credit *Vnd"//ldh7t 
date of this Jrani, or within sudi fuHhm^^ 

ami also to render to this Court a iruo account nV tl //- 1 ^ \ npjxunt, 

from tlie same date or within such further time as th/c within one year 

5- For the last fortv-tivo w-o rdro Ve/ to time appoint/* 

mibstituled, namely:— ‘ ®’"no Act tho following shall be 

the said pro|KTty an(l mVddVand inventory of 
date of this grant or witin'n such further tin. witliin six months fix.m the 

a..d also to render to thrCourt a ' h .may from time to time appoint, 

year from the same date or within such fiirth^ Umo a's"' mul credits within one 

appoint.” "m Court may from time to time 

iiii.strntion sliiill bo e'uinuiUed'" V P';’''^'’" *'' " boin any yrniit of nd- 

miiiistriitinii is coimnitted” shall be .siibsiituted"^*’' ef letters of ad- 

- 277 "' m'A," ■'/"! f-‘'i>"vin!: shall be substituted, iiauielv — 

I'utc or lottiri ,V /dmiutlraGon l"^'' 

probate or letters iiiav from lime to time am/b'i ' Court wliieli granted the 

■UK a full ami true ‘oslimato of all the or li e "’V'’"'"' "'.''"'t Court an iiiventorv ooutaiii. 
(bo debts owiufv by any person to w i '' ’" «»'• «>' dio credits, and also all 

cliaraeter, umrslmll in liVo\m,,me; ^ is entitled in that 

time as (he said Court may from time , , further 

me the assets wliieli Imye coiiio lo bis haiw /'T?!"'’ «r'eoniit ef the estate, show- 
er disposed of. " “ '>>«“»er in which they have been applie.1 

aecouid imder this seet'",,', "/to be prescribe the form in which auiuvcutoiyor 
“(3) 11 au Oxcf‘ufc. 1 ' Ml- n.l., . ' . . 


m 


01 s. f'ceuon Km Oi thaf. riwl.N ” 

"• s™"l«7l,™, “ “ » •■'"Ski lo 0 ,m„i » ,10 
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S 


the 


in m ^[i^-^trotion to the same section is hereby repealed. 

^ following shall be added, namely:— 

’..ErEz: 7 “■• '”■ 

S °' •“•' >'»“ “T ..••na to “■ 

Probate and Administration Act, 1881. 

tion Act, mi! U*:: fol!iTsh1u ^^’ministra. 

cause o^ttfto'txSan iff. 

yil of this Act, or has exhibited under that Chanter TTi ' he piovisions of Chapter 

in a material respect.” ^ ^^connt which is untrnc 

undertakeftVafmFnister'the !amf f^fd^udinf^Hthlhl 

date^^ the following sliall bo substituted, namely ;— ^ ^^he same 

“ he having undertaken to administer the same and to make a full 'inrl f 

the said property and credits and exhibit the same in this Com t - * I'l^cntory of 

date of this grant or within such further time as the Court ni iv from^f * jyonths from the 

and also to render to this Court a true account of the said nrnnpffv n 1 appoint, 

from the same date or within such further time as tlm Onn *■ 7 credits within one year 

^ 13. For the portion of section 77 ortlmsaL^^^^^ ^PPointP 

undertaken to administer the same” and endino- witli the words'' ‘n*^ 
the same date ” the following shall be substituted! namely tl 

he liaving undertaken to administer the same ^nd fn »tioL- c h 
the said property and credits and exhibit tlie same in this Court Ifl '“-^entory of 

rntalf 'o^ Srf otbt > 

year from the same date or within such further tiurn as the ‘fof ’ttf to“t.“: 

‘4. ex^ti":: . Xi.t:!rr trsLf tf 

.jiia’.;' s EEtzrss cte 's ■••“ '■<» - 

unless probate has been granted to him and the Court whfch ffmn^d tL'''' ] 
by an order in writing, notwithstanding the restriction to the probate permits him 

specified in the order in a manner permitted by the order^ ttispose of any immoveable property 

the le/teiA’i -Inch 

P™p£Yo!U?«mtbe1ng ves\^^^^ faction* f or°® ” immoveable 

•‘ a“v“^ such property for a term exceeding five ’years. 

sectioi/2fortn:LAnf3ri?tht ctse^m^y^^b: ” “^af^h^ -b- 

person interested in the property. ^ ’ voidable at the instance of any other 

" ES fb'ZtL ~‘5" .‘b ~ r «b. 4.. 

sub-sections (1), (3) and (4), as the case marbT ^ob-sect.ons (1), (2), and (4j, or of 

^ probate or letters of administration shall not be rendp^ri ir,^ t i i 
endorsement or annexure required by the last foregoing sub serf.-nn I’eason of tJio 

thereon or attached thereto, nor shall tho absence rf fuch ^n eZff 

of thTs'7ec““‘“’ “■ otherwise than in accordance” udtT th°e ' foS 

« ®98f 0 rAne.e!,^lror!ZLttL^: s “ Uh!^f x mof hf h-om 'tT“'='^ 

hate or letters of administration, or within such further tiTc as thoT P™' 

the probate or letters may from time to time appoint, exhibit in that Tnn which granted 
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all the debts owing by any person to which the cxccntor or administrator is entitled in that 
ciiaracter, and sdiall in like manner, within one year from the grant or within such farther 

time as the said Court may from time to time appoint, exhibit an acconnt of the estate, showing 
dispo^eT o^f and the manner in which they have been applied or 

“ (2) The High Court may from time to time prescribe the form in which an inventory or 
acconnt nnder this section is to bo exhibited. luvwuiory or 

“(3) If an exeentor or administrator, on beingrequu-edbythoConrttoexhibitanin- 

comply with the requisition, he 

shall be deemed to have committed an offence under section 176 of the Indian Penal Code. 

1 II K ^ exhibition of an intentionnlly false inventory or acconnt under this section 
shall bo deemed to be an offence under section 193 of that Code.” 

16. ^ In section 90 of the same Act, for the words ” it is sought to obtain a grant” the 

nords a grant has been made”, and for tlio words ” the person applying for administration” 

the word “administrator”, shall be substituted. o uummibiruuon 

17, lo the same Act the following shall be added, namely • 

under ^<l""»istration is revoked or annulled 

nndei tins Act, the person to wliom the grant was made shall forthwith deliver ud tho nrobato 
or letters to tho Conrt which made the grant. utnver up tlio probate 

“ (2) If sneh person wilfully and witl.out suffieient cause omits so to deliver iin the 
pio )ato or letters, lie shall ho imnished with line whicli may extend to one thousand rupees 
01 with imprisonment which may extend to three months, or with both.” ^ ’ 

Court-fees Act, 1870, nad ludiuii Stamp Act, 1879. 

187(l!t l,o!ol,?'rSeal'Ii second schcdalo to tho Court-fccs Act, 

12) In article 6 of the seeond schedule to the Court-fees Act. 1S70, for tho words “Bail 

>m.d<nM>ther .nstn.mentol obligation provided for bv this \ct wh^Tn .iZl 

led, Im.u ly autl.ority ” tho following words shall bd submit.. 

.,r of obligation given in ,mrsnauco of an order 

i)f Civil i’nfeSed' ' I’^oceduro, 1882, or 

tratiladid;;..;' " t L;i:!;:g'dhdinleddl;:.d'’d:;:;>!df - “““ 

A,ln,inisUation Ael 1881 or seetion 1) or seetiou lo'of the Suceossiou Cert li™te Ae-1 1^9 

{1 la artaelo Id .,f the lirst sehednlo to the Indian Stan^. Aet. l!^^1„fVcV\irwm^^ 
fe u ‘ WO “““ y 1 Co^ 


given 
titu- 

made by 
tho Code 


3/i,sTi7/a/icoi/,<. 

soelion 90 of tho rrobato and Administration Act 
1881, a d.simsal of property by an executor or administrator who was apmdn 1 befZ thn 

comnu-neejnent of this Aet, and to whon. tl,e provisions of that soeth;/,Z an plio^ 
lldllllitaZh" thd prapor"; was 


A ( I'onalty or forfeiture under section 19G or seK'lion 19H of tho ( 

Aet,l8H.,may,on tho eertitieate of tho Chief Controlling Kevew a m oritv ^ 

IZy'll^rZ 8:;;-h -a.reZddi;y ISy 


Court -fees 
recovered 
Collector 


(2) Iho Chiet Controlling Kcvenue-niithority mnv remit the whole or anv sn.* 
or or Jiny further penalty payable under seetiou 19K of the said Act. ^ ^ 

Jlenmd inZme •'-'-'f 11.0 Lieutenant-Go 


h penalty 


Bengal inCoaneil NorVH of ItS.'^ni'iil-lZc^hii^ 

<lo..eral i.. cllmS Ti:" m'toZ ' in Z VU t' ‘'1"^':'' 

is hereby repealed. ’ ' ^ ’ “‘o Courl-fix's Act,’ scettous 19G, lUU,” 
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ACT NO. VII OP 1889. 

Passed by the Governor-General of India in Council. 

(Receired the assent of the Goi'emor-Uenera^ on the Sth March 1889 ) 

t 1^ called the Succession Certificate Act, 1889 

l^j It shall come into force on the first day of May, 1889 ; and 

stated; “ ® (inclusive of Upper Burma except the Shan 

^ certificate shall not be granted thereunder with resneef tn nmr 

letters of admimstration with a copy of such a wUl annexed. ’ 

ed in ihe tLd coW *“ mention- 
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(2) Bnt notliing in tin’s Act shall affect any certificate granted before the commencement 
of this Act under Act XXVII of 1860 or any enactment repealed by that Act. 

(3) Any enactment except this Act and section 152 of the Probate and Administration 
Act, 1881, or any document, referring to any enactment repealed by this Act or to the corre- 
sponding portion thereof. 

3. In this Act, unless there is something repngnant in the snbject or context, — 

(1) “District Court,” subject to the other provisions of this Act and to the provisions 
of proviso (6) to section 23 of the Punjab Courts Act, 188'1, and of any other like enactment 
for the time being in force, means a Court presided over by a District Judge : and 

(2) “security” means — 

f^) any promissory note, debenture, stock or other security of the Government of India ; 

(A) any bond, debenture or annuity charged by the Imperial Parliament on the revenues 
of India ; 

(c) any stock or debenture of, or share in, a company or other incorporated institution ; 

(d) any debenture or other security for money issued by, or on behalf of, n local 
authority; 

(e) any other seenrity which the Governor-General in Council may, by notification in the 
Gazette of India, declare to lie a security for the purposes of this Act,* 

4. (1) Xo Court shall — 

(а) pass a decree against a debtor of a deceased person for payment of bis debt to a 
person clainiiiig to be entitled to the effects of tlie deceased person or to any part thereof, or 

(б) proceed, upon an application of a person claiming to be so entitled, 'to execute against 
such a debtor a decree or order for the payment of bis debt, 

except on the production, by the person so claiming, of — 

(i) a ])robato or letters of administration evidencing the grant to him of administration 
(t> fin' estate of tlm deceased, or 

(lil^a certificate granted under section 36 or section 37 of the Administrator General’s 
Act, 1H7I, and having the debt meiifioned therein, or 

{iii) a cortilicate granti'd under this Act and having the debt siieeificd therein, or 

(iv) a eerlilleate granted under Act XXVII of 1860 or an enaciment repealed bv that Act 

or * ’ 

(v) a eertificato granted under the Regulation of the Rtnnbay Cede Xo. VIII of 1827 
and, if granted after the commencement of tliis Act, having the debt specified tbeveiu. 

('2) Phe word “ debt” in sub-section (1) incindcs any debt except rout, revenue or profits 
payable in respect of land used for ngrienitural purposes. 

o. I he District Court within the jurisdiction of which the deceased ordinarily resided 

at tbo time of his death, or if at that time ho liad no fixed place of residence then within the 
jurisdiction of whieli any part of the })roperty of the deceased may be fonnd, may grant a 
certificate under this Act. * ^ 

G. fl) Application for such a certificate mnst bo made to the District Court by a petition 

signed and verifi^'d by or on behalf of the applicant in the manner juvseribod by the Code of 

Civil Prooeilure for the signing and yenlieatiou of a plaint by or on behalf of 'a plaintiff, and 
sotting forth the following particulars, namely : — * 

(a) the time of the death of the deceased* ; 

f/>) tlio ordinary residence of tlie deceased at the time of his death and, if such residoncD 
was not within file local limits of the jurisdiction of the Court to which the application is 

made, then the property of the deceased within those limits; 

fr) the family <n- other near relatives of the deceased and their respective residences; 

f ^ lit in which the petitioner claims ; ’ 

(o the absence of any impediment under section 1, snb-section (4), or under any other 
provision of tliis Aet or any other enaciment, to the grant of the certificate or to the validity 

t hereof if it wore granted ; and " ^ 

(f ) the debts and soonrities in respect of wbieb tho eon ilieato is applied for. 

(2) If the iielition contains any averment wliieli the person verifyino- it knows or be- 
lieves to be false, er does not believe to be true, that i>erson shall be subjlnn^o pnnisbmont ac- 

eordmg to ibe ]>rovisums of the law for the time being in foive for tho tmnishment of giving or 
lahneafiiig false evideiiee. * 

7. (1) If the Oistriot Court is satisfied that there is gmmd for entertaining the appli- 

cation. It shall fix a day for the liearing thereof and cause notice of the application and of the 
(lay fixed lor the lu'aring— 

(«) to bo sol ved Oii'niiy porsoi, to ivhoin, in tbo ointtioii of tho Court, spocial iiotioo of the 
applieation should be given, and 

{!>) to bo itosto.l oil sotno ooiispionous part of ibo court -boitse and ptiblishod iti such other 
Ibii'i'ka'lil ’ C""'' in this behalf, 



The succESJ^rox ceettficate act. 


497 


in a Ltr; tt' rigrto\rce:.tm:Ite " P-<=«-bIe. shall proceed to decide 

of Inw certificate -n-ithont cleterminin<r questions 

=SSSs 

srlSESan— 

interest and the fitness in other respects, of the applicants ’ ® 

;“£:€SSE SF '” =-•“ rii - 

(a) to receire interest or dividends on, or 
(o) to negotiate or transfer, or 

the seln-HeL*r any o7ther'' 

7, snb-selln^S^or snb-seZ?wf a‘ndTa^ 

dent to the granting of a certificate, that the’person to H ' prop7^^^^^ maf ‘"‘tT 

count of debts and secui'ities received by him and for indemnitv of ^ ^ rendering an ac- 
titled tothewholeoranypartof thoseS -■ 

.»., .id ••, «■ ..«■>.«- 

Court, or otherwise as the Court tl.inks fitrassi-n the bond or oth^ ''“FT'’ 1’““! i''‘» 

person, and that person shall thereupon be entitled to sua fhp™l ■ i ® proper 

been originally given to him mstea^ot L tl f Judlc name as if it had 

all persons interested, such amount as l^^^e^ovf^l^^b^re^n^lr"^ *■- 

certifioate'nLde. thlslc?“elndlh^^^^^^ «PP'i<=-tion of the holder of a 

therein, and every such extension shall have the same^effeot Ts if ‘tho''debr originally specified 
the certificate is extended had been originally specified therein 

or dividends on, orthTTegouitioVmltanstel^oT^nj^^ °f interest 

extended may be conferred, and a bond or fartlier^bond n.^ o? J '’®®" 

section°ma;’i;-e^;^^‘ if^^: ::r:jar t 

circnm;ta^|s admt L" thel?ms“sef foi^'i “s“eoo“ id' scherul^^ 

with respect tTa"eeutt7specm"rin^ -"y power 

any of the powers mentioned in sectior8,rhVttit‘::;^ ralf'ot&f th’sf 

lowin'g shill^^erhSel^Tmely 1870. the fol- 


Number. 


Proper fee. 


“11. Probate of a will 
or letters of adminis- 
tration with or without 
will annexed. 


If the amount or value of 
the property in respect of 
which the grant of pro- 
bate or letters is made ex- 
ceeds one thousand rupees. 


K K K 


Two per centum on such amount or 
value ; provided that when, after the 
grant of certificate under the Suc- 
cession Certificate Act, 1889, or any 
enactment repealed by that Act or 
under the Regulation of the Bom- 
bay Code No. VIII of 1827 in re- 
spect of any property included in an 
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ArpExmx. 


Nnmhor. 

1 Proper fee. 

1 


$ 

1 

1 

1 

1 

estate, a grant of probate or letters 

] of administration is made in respect 

j of the same estate, the fee payable 

1 in respect of the latter grant shall 
be reduced by tlio amount of the fee 
paid in respect of the former grant. 

1 

*‘22. Certificate nnder 
the Snccc.c.sion Certi- 
ficate Act, 1880. 

In any case ... 

Two per centnm on tho amount or 
valno of any debt or security speci- 
fied in the certificate under section 
8 of tlie Act, and three per centnm 
on the amonnt or valne of any debt 

1 or seenrity to which the certificate 

1 is extended under section 10 of the 
Act. 

1 

1 


Kote. — (1) Tho amonnt of a debt is 
its amonnt, inclnding interest, on the 
day on which tho inclusion of tho 
debt in tho certificate is applied for 
so far as such amount can bo ascer- 
tained. 

(2) \Mu'tlier or not any power with 
respect to a security specified in a 


cortiHcJ\(e has boon conferred nnder 
the Act, and. wlioro such a power 
has been so conferred. ^Yherhe^ the 
power is for tlu' receiving of interest 
or dividends on, or for the nesrotia- 
tion or transfer of. the seenrity, or 
for both pnr]ioscs. the valno of iho 
j seenrity is its market •valno on tho 
day on which the inelnsiou of tho 
I seenrity in tlie certiticato is applied 
j for, so far ns snob valno can be as- 
certained. 


‘'12A. Certifieato nnder 

the Iloi'ulation of the 
Jtombav Code Xo. VllI 
of 1827. 


(1) As regards debts and seenrities, 
tl\e same fee as would lie pavablo in 
respect of a certitieate nnder tho 
I Sneeession Certificate Act, ISSd. or 
I in resjH'ct of an extension of snob 
a certificate, as the intso may l>o, 
and 

I (2) as repinls other pri^^x'rty in re- 
spect of which tho certificate ia 
itranted, two per centum on so much 
of tlm amount or valno of such 
l>roperry as exceeds ono thousand 
rupees.-’ 



(2) In the Court-fees Act, 1S70, section lO. danse viii, for the woials and fiffun's and 

( npphuitiou 13 ullowod, tho sum aopositod by tho appUcaut shall bo oxvK'ndoil, 
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1g' l‘-ive effect thi-onghont the whole of British India. 

J.b. bnbject to the provisions of this Act. the cex'tificate of the Distript Ponvf ohoii -n 
respect to the debts and securities specified therein, be conclusive as 

such debts or liable on such secni-itios, and shall, notwithstanding any contravention of section 

?■"* indemnity to all such persons as re-anls aU mv 

perso^r - -^th* ;h • 

iSS||s~i=x~3r^^ 

iiiitish India as a certihcate granted or extended under this Act 

namely:- Act may be revoked for any of the following caueos, 

fM to obtain the certificate were defective in substance • 

(h) that the certificate was obtained fraudulently by the making of a f-ilso ^mro-oefn 
by the concea ment from the Court of sometldng materfal to the case f ^''b'Sestion, or 

icj that the certificate was obtained by means of an untrnp 'ilIr»o-r»imT» nf n r i. 

-h au:g&t:: i 

fcl tw become useless and inoperative tbrongb circumsfancos • 

ss-^SstS S'— -- -sa - .s 

2-5£HSK^EKr 

person and if su^^ns grent t in W 

tratifn Act^ Probate or letters of administration under the Probate and Adminis 

peison to whom the grant is made shall, on aiiplying to the Cciurt in wlnVli^fho^ 

S'^or pr<fceeding''‘^‘”°’ *''>® '^°l<ler of the oertificateTn tlm 

been named in an appellate order under section 19, or by reason of a certificate hnv’^ ^ 

fo^y X / o'; letters of 

|nofa± ®® ‘® ®^ ‘''® '-'dec oV tlmt 

cerHfi . ^ *‘® supersession or invalidity, shall bo held good against claims under anv afl 

certificate or ^der the probate or letters of administration ° °“‘®*’ 

a ffrant yiiere a certificate has been granted under this Act or ilct XXVII of ISfiO r.r 
XIX of teal? has been made, a curator uppoiiited midefAct 

or to the erecutor e“ adSTraTor.'‘"“'‘’‘"'^' “‘® ®®^tific«to 

(2) But persons who have paid debts or rents to a curator authorised by a Court to 




API'KNIMN. 


f)! M ) 


rocuivo thorn slinll )><• iiidcinnificci, and the curator siiall bo responsible for tlie payment tberc' 
of to tlie person wlio has obtained the certificate, probate or letters of administratiou, as the 
case innv be. 

ft 

21. Any probate or letters of administration, <^-antod before the first day of April, 1881 
by any Stjjtreinc or Jfi.i^h ('ourt of Judicature, or by the Court of a Recorder in Biu'ma, iu 

any case in whieli tiro deceased jicrson was not a British subject within the mennine of that 
expression as used in the cliarters of the Supremo Courts of Judicature, and in which any 
assets l)<‘lonL,o‘nr,Mo liim wore at the time of his death within the local limits of tire jnrisdic- 

tion of tlio Court sliall, for the purpose of the recovery of debts, the protection of persons 
j>ayir)^Mh‘b(s. and the ne^o)tiation or triinsfer of securities included in the estate of the de- 
ceased, be d(‘cmed to have and to have had tire effect which a grant of probate or letters 
of adrninistration has under the hidian Succession Act, 1805 : 

Provide.l that notliing iu this section slialt he construed to validate any disposal of pro- 
perty l)y an executor or administrator wlricli has before the commencement of this Act been 
declared l»y any competent Ctmrt to be invalid. 

25 . No decision under tliis Act upon any question of right between anv parties shall bo 

Iu Id to bar tlie trial of the same ([uestion in any suit or in any other proceeding between tho 

same parties, and notliing in tliis Act .siiall be construed to affect the liability of anv person 

who may receive tlie wliole or any part of any debt or securitv, or anv interest or dividoud on 
any seennty, to account tlicrefor to the person lawfully eulitred thereto. 

2(;. (I) Tlie Local (Jovernmont may, by notification in the otiicial Gazette invest any 

Court inferior m grade to a District Court with the functions of a District Court under this 

Act, ami may cancel or vary any such notification. 

( 2,1 Any inferior Court so invested sliall, within the local limits of its jurisdiction have 
coMcnrrent jurisdiction with tlie District Court in tlie exorcise of all tho powers conferred 

by this Act upon the District Court, and the provisions of tlie Act relatim^ to tho District 

(hiiirl .shall apply to such an inferior Court as if it were a District Court : 

Provided tliat an appeal from any sndi order of an inferior Conrt- ns is mentioned in 
sub-sectinii (1) nl section ID .shall he to the District Court, and not to the HHi Court and 

Ihat the District Court may. if it thinks fit, hy its order on tho appeal, make any snch declara- 
tion ami direction as that suh-sectioii authorises the High Court to make bv'its order on an 

apptail from an order of a District Court. 

(:ij An order of a District Court on an appeal from an order of an inferior Conrt under 

the last loivgoing sub-sectnui shall, subject to tho provisions of Chapters XLVI and XLVII of 

tho Code ol Civil Procoduro as ap[)licil hv section of that Code, bo final 

( t) Tlu- Distriot Cciii't nmy wiili.lnnv nny i.iwecdings um'lor tin's Act from an inferior 

Conrt nod mny oili.er itself dispose of them or transfer them to another siteh Court established 

tvilhin the lonil limits of the jiirisdietion of the District Court and having authority to distioso 
ot tlie jiroccialings. 

(5) A Iiotilieatien under snb-seetion (1) may specify nny inferior Conrt speeiallv or anv 

class iA sucli Cimrts m any Incal area, ^ ^ 

(li) Any Civil Court ivhieh for any of the purposes of nny cactment is subordinate to, or 
SI Ilijeet to the eontrol ol, a Distriet Court shall for the pnrjKises of this section be doeinea to bo 
a Loiiii nitcnoi* in grade (n a District Court. ^ 

27. tl) When n eertilleato under this Act has been snporsodod or is invalid from anv ot 

lioeanses nientioneil tii sect, on 22, tie bolder thereof shall, on tho re., nisition of the Court 

w liicli granted it. deliver it up to that Court. ’ 

(2) If he "ilfiilly mill tvilhoi.t reaso.mhio cause omits so to deliver it up, ho shall Ito 
inmi.shed with line tvhnd. u.i.y exte.id to oue thm.saud rupees, ortvith iu.pris.mmeut for a term 
>\hich may extern! to lliree months, or willi both. * 

2b. Notnilhslamli.ig ..uylhi.ig in the llegulatiou of tho Dombav Codo Xo VIII of lS-’7 
the i;;'ov^.o,,s of seetioi. a. see.ioii .1, suh-seetiou (1), clause (/,, and sections S. 10. llji’ 
1 I, Ih, KS, 1. , iind ot lus Act tv.th respect to eeftilieales nnder this Act amt appli 

eal.o.is the.vlor, and ol sect, on Ob of the frohato a.ui Adniitiislration Act, ISbl, with reJpl-et 

oihe exhihiiioi. ol inventones iind aeeonnts by exeentors nnd administrators, shall so f'.lr a! 

tl.ev eiin he niiide iippheiade, y, tvspeol ively, to eertilioatos granted under that Keratlatir 
a ,d iippl.eiiito.is made tor eert.heiites tliereiuider, after, the eotnmeneement of this Act atuj 
to the exhibition ol inventones and neeonnts by the holders of such cenilieates so orauteT 
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the first schedule 

Enactments repealed. 

(See sectio7t 2. 



Nnmbor and year. 


XXVII of 1860 


XIV of 1869 


XV of 1874 


XIII of 1879 


V of 1881 


XVIII of 1884 


XU of 1887 


VII of 1880 


Extent of repeal. 


Acts of the Governor General in Council. 


.. [ Collection of debts on suc- 
cessions. 


I « » 


Bombay Civil Courts Act 
1869. 




Laws Local Extent Act, 
1874. 


... Ondh Civil Courts Act, 
' 1879. 


... Probate and Administration 
Act, 1881. 

... Punjab Courts Act, 1884. 




Bengal, North-Western Pro- 
vinces and Assam Civil 
Courts Act, 1887. 


So much as has not been repealed. 

In section 16, from and inclusive of 
the words and figures “ Bombay Re- 
gnlation VIII of 1827” down to and 
inclusive of the words “ representa- 
tive of deceased persons) and.” 

So much as relates to Act XXVII of 
1860. 

Section 25, clause 3, relating to ap- 
plications for certificates under Act 
XXVII of 1860. 

Sections 151 and 153. 

Section 29, sub-section (1), clause (a.) 
Section 23, sub-section (2J. clause (c.) 


Act of the Lieutenant-General of Bengal in Council. 




Public Demands' 
Act, 1880. 


Recovery 


In section 7, clause (3), the words 
and the note to paragraph 12 
of Schedule I.” 


To A. B. 

Whereas you applied on the 


THE SECOND SCHEDULE. 

Forms of Certificate and Extended Certificate. 

(See section 11.) 

In the Court of 


Succession Cekmc"atrict:i889': in respect of th^ blowing debts Ind sVaritofniriy 


Serial number. 


Name of debtor. 

Amount of debt, includ- 
ing interest, on date 
of application for 
certificate. 




Description and date of 
instrument, if any, by 
which the debt 
is secured. 



AITKNDIX. 


Securifiei<. 


Serial nnmbcr. 

1 ; 

Description. 

Market-value of se- 
curity on date of ap- 
plication for certifi- 
cate. 

t 

Distin^nishin" 

O 

nuinher or 
letter of 
security. 

Name, title or 
class of security. 

1 

1 

1 

Amount or par 
value of security. 

1 

1 

1 

1 

} 



1 

1 

1 


Thif? c(M-titicato is accorainirly ffrantod to yon and empowers von to collect those debts 
[and] [to rctvn-t'] [intere.^f] [dividends] [oiij [to negotiate] [to tm/iVer] [those ^'ecuritiVs]. 

Dated this day of 


District Judge. 


In the Conrt of 

On (he niiplieaiion of A. R. made to me on the dav of 

extend this certilicate to the t'ollowin*^ ilehts and securities, namely : 

Dffcts. 


, I hereby 


Serial number. 

Nnmo of debtor. 

1 

Amount of debt, iuclud- 
iiiir interest, on date of 
application for exten- 
sion. 

Description and date of in- 
strument. if any. by which 
tiie debt is secured. 



• 





Serial number. 



Desiru'tiox. 

Market -value of so- 
euriiy on date of ap- 
plication for exten- 
sion. 

• 

Distin^ui.shinc: 

number or letter 
of security. 

Name, title or 
class of seeuritv. 

Amount or par 1 

value of security. 

• 

1 




1 

1 

1 




Tins exlen 
dends] [i>a | j to 


siou empowers .1. />. to 
ar</''(i{i(f I t f,t ftan.'^/er ’ 


eollect tlioso debts 

[those stYHi'dics]. 


[and] [to /YccitY'] [infert'sf] [dii'i. 


Dated this dav of 


Du'tnct Judge. 



INDEX 



ABATEMENT — 

ascertninracnt of value of annuities for 
purpose of, 381. 

charitable legacies not privileged from. 
380. 

for pui-pose of, annnities are treated as 
general legacies, 300. 
legacies to executor for care or trouble 
not privileged from, 380. 
legacies to wife or child not privileged 
from, 380. 
of annuities, 299. 

of annuities charged on personal estate, 
381. 

of Demonstrative legacies, 381, 382. 

of legacies, 380, 381. 

of legacies on deficiency of assets, 380. 

ACCELERATION— 

of gifts, where prior gift is invalid by 
reason of legatee being attesting wit- 
ness, 238. 

ACCEPTANCE— 

by legatee, under Mahomedan Law, 399 
400. ’ 

by legatee, under Mahomedan Law, effect 
of, 400. 

of part of legacy, 400. 

of office by executors under Mahomedan 
law, 403. 

ACCIDENT— 

words introduced into wills by, 84, 85. 

ACCUMULATIONS— 

by Hindu widow, Right to deal with, 
55, 57. 

what are, 56. 

investment of, .^6, 57. 

direction for, when valid, 226, 227. 
effect of direction for, 227. 

—under Hindu Law, 226, 227. 

Hindu Widow’s power over, 57. 

“ ■ — question of intention, 57. 

of husband’s estate, power of Hindu 
female, to dispose of by will 55, 57. 

Rule in England as to, 227. 

testamentary powers of Hindu widows 
over, 81. 

trusts for, 51, 226, 228. 

trusts for void under Hindu law, 51. 

ACKNOWLEDGMENT— 

of testator of signature made for him by 

another, 97. 


ACKNOWLEDGEMENT— 

of _ testator of signature after attestation 
IS insufricient, 66. 

, ,, ' before registrar 

and the attesting witnesses, 96. 

~ may be by ges- 


tures, 96. 


■" “ ~ mnst be of signa- 

ture on tlio will before attestation, 90. 

m ‘..I is suffi- 

cient, 9o— 97. 


. , , . whether snffi- 

cient where witnesses have no opportu- 
liity of seeing signature, 96. 

; or where wit- 

are not informed of nature of instru- 
ment, 96. 

~~ by attesting wit- 

nesses, not sufficient, 93. 

ACQUIRED PROPERTY 

testamentary power of Hindus in Bengal 
over, 40. ® 

ACT XXV OF 1838— 

8S. 9, 10, ... ,,, gg2 

not applicable to wills of persons not 
governed by English Law, 10. 

Provisions of as to wills in India, 9 

in what cases still applicable, 9. 

originally applicable in Straits Settle- 
meets, 10. 

to Mahomedans and Hindus, 10. 

to Cliinese and English, 10 


— East Indians, 10. 


XTI of 1855, 

XXXIV of 1858, 

XXXV of 1858, 


• * • 


t »• 


» • « 


« • • 


• a • 


367 

338 

338 


XXXV OP 1858— 

extended to whole of British India except 
scheduled districts. . aaa 

Xniofl859, o7fi 

XXVriofl860, ■" 35? 

xvii of i8ci, s. 32 , ’ ;;; HI 

X of 1865, See Indian Succession Act. 
XXI of 1805, Parsee Succession Re<^u. 
iatedby, ... ... 11 (nofe.) 

II OP 1874— 




8. 64, 
s. 66, 

XV of 1874, 
IX of 1875, 
XIII of 1875 


• « 


• • 


• • 


» • 


• • • 




• • 


f t a 


334 
355 
9, 338 
395 
355 


IXhKX. 



ACT IT OF 187-1.- 

X III of 1875. s. 2, ... ... 854 

JI of 1877, s. 1, ... ... 354 

HI of 1877, ss. 42— 46, ... 361 

XV of 1877, ... ... 353 


Sclicd. II Art 43, 384. 

— docs not apply to appli- 

cations for prol)ati\ 353. 

XIV OF 1882— 

B. 14 Uulc (?i) ... ... 367 

s, 438, ... ... 367 

V OF IRSl— 

See Prohatr and Aomixistration .\ct. 


VI of 1881 (DISTRICT DELKGATKS 
AC’T)— 

applic.s to Hyderabad Assi'^ned Districts 
326. 


VI of 1881, s. 2, 

• • • 

352 

■ — .s. 3, 


3.53 

s. 5, 

• • • 

358 

s. 6, 

» » • 

35S 

s. 7, 

• • • 

359 

s. 8, 

« • » 

386, 

— 8. 9, 

• • • 

357 

IX of 1881, s. 3, 

« • • 

355 

VI of 1889, 312. 

• • • 

370 

ss. 2. and 1 1 , 


316 

4.5, 12, 13, 

• •• 

359 

8. 6, 

• • • 

359 

ss. 7, 

• • • 

373 

s. 8, 

• • • 

374 

s. 9, 


379 

s. 9, 


378 

s. 14, 

• • • 

■m 

s. 15, 

• « • 

373 

s. 16, 

• » • 

374 

s. 19, 

• • • 

370 

VII of 1880. 

• • • 

355 


AD COLLEGKNDA llOXA— 


Administration lijnitod, 310. 
ADFMITIOX— 


arises from supposed intention of testator, 
2S 1. 

cletiiiition of. 283. 

does not arise wiien ehanpfe in le"nev take- 
jilace without knowledge of testator, 
286. 

where t here has been a wrong- 
ful conversion of the bequest, 286. 

by a temiiorary removal, 287. 

• — whore change in legacy has 

taken place by operation of law. 2St». 
or by any legal in- 
strument under which legaev was held. 
286. 

' — or where bequest is t ransferred 

under terms of settlement, 2S6. 

does not apply to dcmonslraliyo lemteies 
284. * r* ' » 


ADEM PTION — co)i/j»i»cd. 

in case of a bequest of something to be 
received from a third person, 288. 
in case of debt or fund, 287, 2S8. 
is not caused by subsequent provision 
being made for legatee, 303. 
pro tanto by testator's receipt of thing 
or portion of fund specifically bequea- 
thed, 288. 

of bequest of stock, 284, 285. 
of bequests under Mahomedan Law 400. 
of specific bequests, 283. 

■" ' of right to receive 

some thing from a third parts, 2S7. 
specific beiiuest after, is not revived by 
subso(inont codicil, 2S0. 
when ]>artial, 284. 

whore jun-tion of a fund is specifically 
bequeathed to one legatee and a legacy 
cliarged on same fund to another. 
288. 

ADMINISTRATION— 

ad collogonda bona, 340. 

application by attorney of cxocntor resi- 
dent in England for, 336. 
canv.ot be granted toattornevof executor 
resident within the jurisdiction, ’336. 
do bonis non, 341. 

Rules as to, 31-1. 

delivery up of grant of, after rovoca- 
tion, 361. 

ondorsemei\t on grant of, of copy of cer- 
tain subsections of sect. 00 of tho 
Pndmte Act. 371. 

for use and benefit of lunatic. 337—3. 

of minor, 337-0. 

grant of. corivction of errors in, 345, 

during minority of minor exe- 
cutor, 315. 

for use and benefit of others. 

335-338. 

• —follows interest under Probate 
Act where exoc\itor rotiounces or fails 
to accept, 320. 

pendente lite. 338, 

effect of, 338. 

^ where there is no executor, 
residuary legittee or representative of 
such legatee, 331. 
in eases of intestacy, 827, 320. 
limited to becoming party to suit, 339. 
limited to colloetiou or preservation of 
deceased’s property. 330. 

limited to part of estate, cannot bo grant 
od. 343. 

limited, until pmluotion of will, where 
it is believed wilt is in existence, 334. 
notifications authorizing appointment of 
District Delegates to receive applica- 
tions for. 14. 

of effects unadministerod. grant of, 344. 

Rules as to, 34 4. 

of the rest, grant of. 343 344. 
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ADMINISTRATION— conf 171 1/ed, 

pendente lite ceases on termination of 
snit, 345. 

persons entitled to grants of, 327 — 329. 
supplemental grants of, 344—345. 
to Administrator-General in preference 
to others, 331. 

when granted to creditors, 328, 329. 

to Administrator-General, 323, 

329, 331. 

when limited grant has expired and 
some part of estate is still nnadmini.s- 
tered, 344. 

who are entitled to citations before oranrs 
of, 332. 

ADMINISTRATION BONDS - 

Provisions as to, 359, 3(50. 
who mnst give, 359, 360. 

ADMINISTRATION WITH WILD AN- 
NEXED— 

during lunacy of executor, 317, 337-8. 

minority of sole exeentor, 337. 

grant of, for nse and benefit of otlier«; 
335, 338. 

to attorney for absent executor, 

335. 

to attorney of person entitled 

to similar grant, 335. 

to legal guardian of minor, 337. 

with exception, 342, 34 L 

* where sole e.xecntor is a lunatic 

or minor, 337 — 8. 

limited to purpose specified in will, 338. 
not to be granted to minors or persons of 
unsound mind, 331. 

to married women un- 
der Succession Act without consent of 
husband, 331. 

" to universal or re.sidu- 

ary legatee, until citation to next of 
kin, 331—2. 

procedure where codicil is discovered 
after grant of, 346. 

under what circumstances granted 
residuary legatee, 329, 330. 
when granted to representative of re- 
siduary legatee in case of Hindu, 330 
331. ' 

when granted to universal legatee, 331. 
where executor renounces or fails to 
accept, 327. 

under Probate Act, 329. 
who are entitled to citations before 
grant, 332. 

ADMINISTRATOR— 

ad collegpnda bona, Powers of, 340. 

; sales by, 340. 

appointed for purpose of suit, anthority 

appointment of person other than the 
one who, under ordinary circumstances. 


ADMINISTRATOR — continv.ed, 

would be entitled to administration 
340, 341. 

de honis non, circumstances under which 
appointed, 344. 

durante minore ojfafe, 315, 316. 

ADMINISTRRTOR-GENERAL— 

administration by, under Regimental 
Debts Act, 378. 

grants of administration to, 323, 329. 
limitation of grants to, 355. 
when entitled to administration in pre- 
ference to others, 331. 
when entitled to citation, 332. 

ADOPTED SON— 

under Hindu law regarded as begotten 
by adopted father, 48, 49. 

ADOPTION— 

right of, cannot be limited by will, 53. 
AGENT— 

appointment of, by executors, 391. 
liability of executors for acts of, 375, 391 . 
of absent executors, grant of administra- 
tion to, 335, 336. 

Responsibility of executor for .acts of 
37o, 391. 

AFTER ACQUIRED PROPERTY— 
when passed by the will, 164—5. 
ALIENS— 

wills under Mahomedan law in favonr of 
396 

wills of, 74 

whether appointment of as oxeentors is 
valid under Mahomcd.an law, 402. 

ALIENATION— 

bequests with restriction against, 52, 267. 
268. 

ALTERATION— 

in grants of probate or administr.ation, 
345, 346. 

in will, effect of, 121, 122. 

attestation of, 121. 

in what respect different from in- 
terlineation, 123. 

when deliberative, 73. 

of will when prevented by fraud, -83. 

ALTERNATIVE BEQUESTS— 

179—180. 

AMBIGUITY— 

admission of parol evidence in case of 
patent, 134, 148-150, 

parol evidence not admissible in case of 
patent, 154 — 149. 

ANCESTRAL PROPERTY— 

testamentary power of Hindns in Bengal 
over, 46. 
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ANDAMAN AND NICOBAR ISLANDS— APPOINTMENT— 


notification nndor Act V of 1881 ns to, 
14, 326. 


ANIMUS REVOCANDT— 

must accompfiny all acts of revocation, 
119. 

ANIMUS TESTANDI— 

evidence admissible to show, 63. 
in Mahomodan Wills, 394. 
will not valiil without, 68. 
proof of in case of paper of equivocal 
character, 65. 

ANNUITY— 

abatement of, 299. 

abatement of, w’ith other annnities, 300. 
ascortniument of value of, 299. 
ascertainment of value of, for purpose of 
abatement, 381. 

bequest of, with direction as to property 
from which payable, 208. 
bequest with direction to purchase, 265. 
charged on personal estate abates with 
general legacies, 381. 
commencement of, when no time is fivcd 
by will, 30(1, 388. 

dates of successive payments of, when 
first payment i.s directed to be made 
within given time, or on a day certain, 
306. 

distinction between gift of, and gift of 
prodnee of a fund, 29G. 
effect of direction in will that it is to bo 
provided out of particular fund, 298. 
for odneation and inaintenanco is for life 
297. 

for life only in absence of contrary in- 
tention, 173, 296, 298. 
investment of funds to produce. 301. 
payment and apportionment of, 388. 
payment of, when directed to be paid 
quarterly or monthly, 3t)l, 
procedure wlien no fund is cliarged wiili, 
or appropriated to, 301. 
simple gift of is for life only, 206. 

APPLICATION— 


foi ]uobnt(*, Court will not go into ques- 
tion of title upon, 356-7. 

e.xaminntion of petitioner 

upon, 357. 

form of, 353. 

issue of citations upon, 357. 

^ Limitation Act does not 

npply to, 353. 

particulars to bo stated in. 

i>un. 



— must bo signed, 356. 

— lU'oceduro on if unopposed, 


verification of, 350. 

when translation of will must 

annexed to. 353. 


general revocatory clause revokes prior 

testamentary, 116. 

implied gift to objects of power in de- 
fault of, 169, 170. 

improper exercise of power of, 170. 
gift over in default of, 170. 
not necessary to show intention to exe- 
cute power of, 169 
bequests in default of, 169. 
power of, execution of, 167—172. 
power of, what is, 105. 
property ineffectually appointed nnder 
power of, passes under residuary 
danse, 195. 

under powers, doctrine of lapse applies 
to, 197. 

will nnder power of, whether revoked 
by will under another power, 117. 
APPORTIONMENT ACT, 33 and 34 Viet, c., 
35, 292. 

ARMENIANS— 

governed by Indian Succession Act, 11. 

A RT— 

words of, not necessary in wills, 73. 

— if used in wills how construed. 

74. 


ASSAM— 

jurisdiction in matters of probate is 
vested in Judicial Commissioner in. 
352. 

notifications nnder Act V of 1881 as to 
14. 

Pi'obate and Administ ration Act applies 
in, 326. 


A.SSAULT— 

cause of action in respect of, does not 
survive to executor, 867. 


ASSENT— 


of executor completes legatee’s title, 382. 
■ effect of, in case of specific 

legacy, 369. 383. 

— gives effect to legacy from 


testator’s death, 

if conditional, not complete 


till fulfilment of eoudiliou, 382. 

in case of legaev to himself, 

3S2. 


382. 


mav be conditional, 382. 
may bo express or implied, 


may bo verbal, 382. 

necessary to complete title of 

legatee, 382. 

object of nilo as to, SS2. 

— once given cannot l)e retract* 

ted, 328. 

— to s]>et'ifie legacy, constitutes 

exocmor trustee, 383 
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ASSENT OF HEIRS— 

under Mahomedan law, to legacies, 396, 
398. 

effect of, 896, 397. 

how evidenced, 397. 

once given cannot he retracted, 

397, 398. 

when presumed, 397, 398. 

when to be given, 397, 398. 

ASSETS— 


abatement of legacies on deficiency of, 

380. 

consisting of immoveable property, dis- 
tribution of, 379. 
distribution of, 375—382. 
distribution of, where testator’s estate is 
subject to contingent liabilities, 379. 
following of, under 9 Geo. IV, c. 33, 384, 
(note). 

in distribution of, executor must pay 
first those debts which have priority, 

377. 

liability of executor for loss of, 374, 375. 
notices to be given by executor before 
distribution of, 384. 
order of distribution of, 375, 376. 
right of creditors to follow, 384. 

to compel refunding of legacies 

on deficiency of, 384. 

testator cannot change legal order of 
payment of, 377. 

ASSIGNED DISTRICTS— 

to which Probate and 
Act is applicable, 326. 

ATTACHING CREDITOR— 

whether entitled to oppose grant of pro- 
bate, 349, 350, 358. 

ATTESTATION— 


Administration 


by initials, 92. 

by mark, whether sufficient in India, 91-2. 

by witness subscribing himself “ servant 
of S.’' 92. 

Court must judge from circumstances 
whether signature of testator was on 
will at time of, 96. 

evidence to show signature on will was 
not for purpose of, 99, 100. 

not necessary in case of wills under 
Hindu law, 58. 

of wills under Hindu law, formalities not 
required for, 57. 

of Mahomedan Wills, 392. 

of Wills, Rules for, 86, 87. 

testator can only acknowledge signature 
on the will before, 96. 

where will is not signed by testator 
himself, 89. 

ATTESTATION CLAUSE— 

^vantage of having, 98. 

form of usual, 98. 


ATTESTATION CLAUSE — continued. 

should state fact where signature is 
made for testator, 97. 
not necessary, 98. 

whether name of testator in, can be taken 
as signature, 90. 

ATTESTING WITNESSES— 

acknowledgment of previous signature by, 
not sufficient, 93. 

direction to pay professional expenses of 
executors (solicitors) who were, 100. 
effect of bequest to husband or wife of, 
or person claming through, 98, 99. 
effect of bequests to, 98, 100. 
effect of prior estate being invalid as 
being to wife or husband of, 101. 

in case of Hindus etc. do not lose their 
legacies, 99. 

in England, may also sign by dii’ection 
of testator, 88, 

in India, cannot also sign by direction of 
testator, 88. 

lose their legacies even where there is a 

sufficient number of witnesses without 
them, 99. 

must actually sign, 97. 

must actually see testator sign or affix 
mark, 96, 97. 

must do an act apparent on will, 93. 

must sign in presence of testator, 93. 

must subscribe with mtention of attest- 
ing, 

need not sign in presence of each other, 

no acceleration of subsequent gift on 
failure of prior gift by reason of legatee 
being one of the, 258. 

not competent to sign will for testator by 
his direction, 97. 

not disqualified by interest, or as being 
executors from proving will, 101. 
presumption where circumstances of exe- 
cution are forgotten by, 94, 95. 
I'^pnhlication of will validates bequest to, 

sealing by, is not sufficient, 97. 

signature after attestation by, is no ex- 
ecution, 97. 

signatures of, need not be in any particu- 
lar part of will, 98, 

signatures of, must be on paper connected 
with paper on which testator signed, 98. 
signing of, must be seen by testator, 94. 
subsequent marriage of, to legatee, 100. 
testator must sign or acknowledge signa- 
ture in presence of two, 93. 

to codicil do not lose legacies under the 
will, 99. 

tracing over previous signature with 
dry pen not sufficient, 93. 
unable to write may have hand guided 
by another, 93. 

whether one witness may subscribe 
name of other, 92. 
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ATTORNEY— 


of execntor resident within the jurisdic- 
tion, administration cannot be granted 
to, 336. 

— in England, grant of 

administration to. 336. 

Hulos ns to, 336. 


AWLAD— 


lU'fjnests to. under Malioruedan law, 3D8. 


R. 

liAIJA LALIS— 
not llindn.s, 11. 

BANKRUPTCY— 

div(‘Sting estate upon, 26U. 
of legatee, gift over upon, 208. 
whether a disqualification to he executor, 
316, 317. 

BANKRUPTS— 

validity of wilhs by, under Mahomedan 
law, 305. 

See INSOLVENCY. 

BE NO A L— 

Early practice of Courts ns to prolnite of 
Hindu wills, 23. 

establishment of validity of Hindu wills 
in. 527. 

notifications nmler Act V of iSSlasto. 

M. 

Probate and Adininistrntioti Act apiilies 
in, 326. 

Regulations as to wills in, 7, 8, 0. 
validity of wills when establislied in, 5. 

“BEING AT SEA”- 

wliat is, 102, 103. 101. 

BENARES— 

wills under Ucg. XLV ,.f I7lt5 in Province 

of, 8. 

“ \ of 1700, in IVovincf 

of, 8, 9. 

UEQUE3TS- 

nnalogy between iJimKitttinvs muiti.'- atus-i 
and, 309. 

by Hindus, ol ancestral itroj^ertv in 
Bengal, -16. 

■ to trustees, 16, 47. 

of life estate, 17. 

contrary to principles of llimlu 

law, 17. 

- contrary to law of pt'rpetuitios, 

‘ 17 . 

capable of twofold construction, 154 
157. 

completion of testator's title to, at cost 
of testator's estate, 2li3. 
conditional, 231. 
coutingout, 231. 


BEQUESTS— contiaaed. 

construction of, where portion is void or 
cannot take effect, 156-7. 
construction of, where no person fully 
answers the description of legatee, 137. 

where some portion of doserip. 

tion does not apply, 137. 
coupled with illegal restrictions or con- 
ditions. void, 52. 

date of vesting of, when contingent on 
specified nncertan event, 239. 
debts must be discharged before, 379. 
Demonistrative, definition of, 282. 

do not carry income from 

death of testator, 283. 

do not fail though parti- 

cnlar fund, out which they tire ]>ayable, 
fails, 282. 

directed to bo ])aid out 

of fund specifically bequeathed, 283. 

have preferential claim 

on tho particular fund, 581-2. 

how distinguished from 

other legacies, 276, 283. 

no ademption of, 281. 

specific in one sense, gen- 
eral in another, 283. 

when liable to abatement, 

381, 382. 

directing a temple to be erected at 
reasonable cost, not void for uncer- 
tainty, 158. 

distinction between specific and general, 
276. 

doctrine of election ns to, 303, 309. 
evidence in case of ambiguity in, 135. 

as to what is iwircel and what is 

not, 138, 

fails if no property answers description, 
139. 

for beuetit of legatee to be laid out for 
particular purpose, 298. 
with sj>ocial direc- 
tion wiiielt cannot be carried out, 266. 
for maintenance or education, 265. 
for special purpose which fails, 266. 
forfeiture of, bv election against >viU, 
304.305. 

it genenth operates as oxeention of all 
powers of appointment of testator. 168. 
if property fully answers description in, 
only such property jvisscs, 138. 
evidence not ad- 
missible to show iiuoniiou to ptiss other 
property, 138. 
in alternative, 179, 188. 

■ — not void for nneortainty, 

159. 

in default of appointment, 169. 
in express terms prevail over subsequent 
gitt by implication and iiu'onsistont,157. 
in general terms, time of vesting of, 196. 
in trust to aivumnlatie, void nnder Hindu 
law, 51. 
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BEQUfiSTS — continued, 

if vested, pass to representive of lega- 
tee, 299. ^ 

inquiries to determine questions as to 
the object or subject of, 135, 138. 
intention of testator to give preference 
to particular, 381. 
interest and produce of, 387. 
lapse in what cases, 196, 214. 
legatee attesting will is deprived of, ex- 
cept in case of Hindus etc., 99. 
legatee’s title to, not complete without e.x- 
ecutor’s assent to, 382 

obtained by fraud, coercion or undue in- 
fluence, 82, 85 

of all to A except such as B may elect 
to retain, 160. 

of “ all the rest ” “ et cetera, 159. 
of amount capable of being ascertained, 
not void for uncertainty, 159. 

of annuities for education and mainten- 
ance, 297. 

of annuities whether for life or other- 
wise, 296, 301. 

of “chattels.” “goods,” “effects,” “ut- 
ensils” 152, 153. 
of debts, lapse in case of, 197. 

of handsome gratuity, void for uncer- 
tainty, 158. 

of “ household furniture ” or “ household 
goods,” 153. 

of immoveable property of which pur- 
chase money is unpaid, 293. 
of income of land passes the fee, 174. 
of “monies” money, 153. 
of particular residue, 207. 
of produce or interest of fund, 174. 

; 7"“ ^und, what passes 

under, 294. 

of property subject to lien or other in- 
cumbrances, 289, 290. 

of rents and profits or use of lands 
what may pass under, 153. ’ 

of “securities for money,” 154. 

“of shares in Railway Co.,” 153. 

“of some of my best linen”, void for 
uncertainty, 159. 

of specific thing which is in pledge, 289. 
of stock the price of which is unpaid, 294. 
of such portion as legatee may select, 160. 
of a reasonable sum for trouble, not void 
for uncertainty, 158, 
of residue, 192, 196. 

of residue or surplus of fund after pro- 
viding for objert which is illegal, 160. 

' — for life, conversion and in- 

vestment to secure, 385. 

“ ^or life, without direction to 

invest, 385. 

rents of lands, what passes under 

295. 

of things described in general terms, 289. 
of worldly goods, 152. 

ordinarily pass the whole property of 
testator, 294. r j 


BEQUESTS — -continued, 

refunding of, 383, 384. 

" at instance of creditors. 

384. 


383. 


384. 


order, 383. 


paid under Judge’s order, 

' paid voluntarily, 383. 
to be W'ithout interest, 384. 
to what e.xtent allowed, 

when paid under Judge’s 

when paid voluntarily, 383. 
when paid under mistake, 

^ when paid without notice 
of debts, 383. 

* whei*e assets were originallv 
sufl5cient, 384. ^ 

where assets were not ori- 


383. 


ginally sufficient, 384. 

;; where executor had no notice 

of debts, 383. 

77 where paid under mistake 

of fact, 383. 

rejection of erroneous particulars in de- 
scription of subject of, 139. 
revocation of, by gift in subsequent will 
or codicil to another, 115. 
rule where number of children is erro- 
neously referred to, 142. 

as to executor’s assent to, 382, 383 

specific, ademption of, 276, 281. 

~ ■ 111 case of a debt or 

money secured, 287, 288. 

of pro tanto, 288. 


y carry all income and profits 
accruing after testator’s death, 293. 

after ademption arc not revived 


by a confirmation by will or codicil, 289. 

— after assent, executor cannot 

dispose of, 369. 

bequests of all testator’s per- 
sonal estate are not, 279. 

testator’s per- 
soual property at a particular place 
are, 274. ^ 

~ of stock whether, 279 


280. 


cases in which legacies have 
been held to be, 277, 278. 

income from testator’s 

death, 283. 

dealmgs with executor in respect 


383. 


- definition of, 276. 

- devises of land are, 278. 

-effect of executor’s assent to, 

- ^ts of annuities charged on 
rents, whether, 278. 

“ ” " annuities charged on 

land are, 278. ^ ^ 

■ , how distinguished from demon- 
strative, 276. 
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mqJJESTS— continued. 

specific, interest and produce of, 387. 

legatee entitled to interest or 

produce of, 387. 

liability of, to ademption, 283. 

partial ademption of, 28t. 

must be in existence at testa- 
tor’s death, 283. 

of all testator’s stock. 

of stock, and repurchase of 

similar stock, 28-1-, 285. 

of stock, exoneration of, 293. 

order of payment of, 380. 

residuary devises of land are, 

278, 279. 

what are, 277. 

wlioii called upon to contribute 

in deficiency of assets, 380 

to several persons in snccessiou, 

to be retained in original form, 281. 

See SPECIFIC LEGACIES, 
to A and his “ children,” 180, 181. 

tlio heirs of his body, 180, 181. 

bis issue, 179. 

to a class or their issue, 179. 

to A and bis representatives, 180, 181. 

“ if be die ” to C., 2U. 

in ease of death of B., 24-1. 

and liis brothers is a gift to n class, 

181. 

for life and after bis death to B and. 

in ease of B’s death without cliildren, 
to 0., 246, 247. 

to “ a son ” or “ a child ” of A, Who takes 
under, 141. 

to any ono claiming under attesting 
witnesses void, 99. 

to attesting witness, validated by repub- 
licaiion of will, 160. 
to “child of A,” 111. 
to “cliildren ” or grandchildren, 187*4. 
to “ Cousin B,” 1-1-1. 
to cousins— first cousins etc., 187-9. 
to “eldest son of A,” Ml. 
to “executors” or “ ndministratox's” of 
particular person, 175. 
to oxccntor.s, 273, 275. 

Knle in England as to, 273. 

to “ heirs, right heirs,” 175. 
to “issue” or “descendants,” lS7, 9. 

“ to my wife,” Ml. 

“ to my wife A” where she has been 
divorced after execution of will, 142. 
“to my wife so long as she shall con- 
tinue my widow and unmarried,” Ml. 
to “ neax'cst of kin,” “ next of kin,” 175. 
to “ family” or “kindred,” 175, 177. 
to “friends and relations,” 176. 
to “ nephews” or “ neices,” 187*9. 
to “poor relations,” 176. 
to “relations by blood or marriage” 176. 
to “relations,” “near relations,” near- 
est relations,” 175. 

to “representatives,” “legal repi-esenta- 
tivea,” “personal represoxitativos,” 175. 


BEQUESTS — coatin ued. 

“ to servants,” 142. 
to “son of A,” 144. 
to testator’s “ nearest relation,” 176. 
youngest son of A, 144. 
to a person by a particular description 
who is not in existence at testator’s 
death, 213. 

■ for benefit of another do 

not lapse by the death in the testator’s 
lifetime of the person to whom bequests 
ai’o made, 204. 

with words of lixnitatiou, 180, 

181. 

with words suporadded de- 
scribing a class, 180, 181. 
to brothers and sisters include half 
brothers and sistei’s, 189. 
to childx’en with portions, Rule as to 
in England, 302. 

— in Ixxdia, 

302. 

— - whore number is mis-stated, 

142. 

to class, how distinguished from gifts to 
individuals, 208. 

to class, in regard to some for whom it 
is inoperative, 217. 

■ misdescription in case of, 142. 
on contingency, distinguished 

from gifts to contingent class, 242, 243. 
to class under a general description 
only, 208. 

who will take under, 208, 

209. 

— survivorship in case of, 

209. 

to class where nnxxxbor is mis-stated, M2. 

what is, 208, 209, 210. 

to contingent class distingxxishod from 
gifts to class on a contingency, 242, 243. 
to ci'cditors, Rule as to in England, ^1. 

■ — distinctioxx betweexx English 
and Indian rule as to, SOI. 

— ■' — — Rule ns to in India, 301. 
to described class, survivorship in case of, 
240. 

to Hindu fexnalcs, Construction of, 54. 
to husbaxid of unmanned woman vest in 
first husband, 143. 

to idols nnder Hindu law though perpe- 
tual, are not void, 216, 217. 
to illegitimate cliildi*en, 182, 187. 
in case of annuities, 173. 
to joint tenants one of whom attests will, 
snxvivo to ot hex's, 100. 
to lineal descendant of testator, 202, 203. 

in case of Hindus, 

203. 

to minor who is entitled to possession, 
but there is no direction to jviy to any 
particular person on his belnUf, 386. 
to persons described by initials, 135. 
with Christian or Suruanie 

omitted, 135. 
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BEQUESTS — continued. 

to purchase a residence or annuity, 264. 

■' to pnrohaso a rin", lands 
or stock, 265, 298. 

to several persons in succession to be 
retained in original form, if specified, 

to such of class as have attained parti- 
cular age, 242. 

to such persons as shall be survivinc 
at some period not specified, 249. ° 

to two or more persons in succession, if 
not specific, to be sold, 28 1 . 

to trustee, not invalidated by attestation 

of his wife, 100. 

to unmarried woman with remainder to 

her husband vest interest in first has- 
baud, 167. 

to wife or husband of attesting witness 
void, 99. 

to wife, reputed wife when entitled to 
take under, 143. 

— — divorced wife when entitled to 
take under, 143. 

to wife of A. is primO. facie to wife at 
date of will, 143. 

vested in possession, 234. 

" interest, but not in possession, 

vested subject to being divested dis- 
tinguished from contingent bequests, 341. 
vesting of, when contingent, 239. 
void where amount or specification of 
legacy is left blank, 149. 

void where names of legatee are left 
blank, 149. 

void for uncertainty, 158-163, 

whether general, specific or domonstra. 
tive, 276. 

without words of limitation, effect of, 173. 
With directions as to enjoyment, 264.267. 
with inconsistent or repugnant condi- 
tions, 158. 

with precatory trusts, 268-272. 

repugnant conditions, 267, 268. 

secret trusts attaching, 71. 

— trust intended, 71-3. 
where one of several objects is illegal, 
whether void for uncertainty, 161, 162. 
^®8atee has a right of choice, 159. 

*““*7 “ of choice of articles 

1 kind, not void for uncertainty, 

whether cumulative or substitutional, 
189, 192. 

which are onerous, 272, 273. 

substitutional, 179. 

^‘^gyConditions contrary to public policy, 

where contingent, 239-249. 

where possession or payment is post- 
poned, 234. 

Puder H indu Law, construction of, 68-60. 

■ ^ to class, some of whom are not in 

existence, 60. 


BEQUESTS— 

under Mahomedau Law, ademption of, 400 

TT 7". application of Probate and 
Administration Act to, 322, 323 32.5 
326, 327, 404, 405, 408, 409. 

by infants, 395 


- by insolvents, 395. 
by lunatics, 395. 
by slaves, 394. 
to alien infidels, 398. 

« Ate te ^ * 


- - ---te W, s., * j 

- child in existence in con- 

templation of law may take, 395, 396 

conditions of validity of,39k 

consent of heirs to, 396, 398. 
creating perpetuities, 400 

matter 

matter of, 

in favour of Zimmoes, 396. 
invalid, if in jest, 394. 


. ,77 ' necessity for animus 

tandi in making, 394. 

■ to ahl or family of A, 398. 

7 e., relations bv 

marriage, 398. 

to beggars, 398. 

to hostile infidel. 308 

: T to orphans, the blind or the 

lame etc., 398, 

- to the Holy shrine, 398. 

- to the heirs of A., 398. 

- to musjids, 398. 

- to nearcst-of-kin, 398. 

- to ueighboui’s, 398. 

; 777 — to relations (akraba), 398. 

under Mahomedau law to superstitions 
uses, 400, 

77 to take, legatee must be in 

existence at testator’s death, 395, 396. 

— - to the children or awlad of 

the race of A., 398. 

~Z paying for reading 

Koran over tombs, 399. 

for pilgrimages, 398. 

pious purposes, 398. 

for poor Christians, 399. 

I for prayers and other reli- 

gious duties, 398. 

for students of learning,399. 
for building bridges, 399. 
for erection of caravanserai, 


399. 


396. 


393. 


— how made, 394. 

— in favour of aliens, 396- 

hostile infidels, 

— valid to extent of one-third. 


verbal or written, 594. 
who may make, 395. 


BEQUESTS OVER— 260, 262 

when condition of, must be strictly ner- 
formed, 259. ^ ^ 
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RHTLS— 

not. Hindus, 11. 

BHUTAN TRIBES- 
not Hindns. 1 1. 

BLANKS— 

ndniissibilify of evidenco to supply, 135, 
1-19. 

left for Christian or Surname of lepra* 
tec, whetlier may he supplied hy evi- 
dence, 130, 135. 
probate of will with, 123. 

BLANK STAGES— 

between conclndlng words and sipruaturc. 
effect of, 91. 

BLIND (THE) — 

Bcfpiosts to, under Mahomedan law, 3\)S. 

BOMBAY— 

early decisions ns to Hindn Wills in, 32, 

])racticc of Conrts in prnnting pro- 
bate of Hindu Wills in, 23. 

Regulations as to Wills in, 9. 
validity of Hindu Wills when estahlislied 
in, 5, 32, 33. 

BRAHMINS— 

influence of, in development of testameni • 
ary power amonpj Hindus, 21. 

BRIDGES— 

be(iucsts under Mahomedan Law for erec- 
tion of, 399. 

“ BROTHERS”— 

include half brothers, 189. 

BUDDHISTS— 

Act V of 1881 applies to wills of, 15. 
course of lejrislation as to probate of wills 
of, 312, 313 

in Bnnnah, law of testamentary devise 
in, 15. 

include Tibetans, Lepohas, 411. 
validation of probates of wills of, 15. 
of nets of executors and administrators 
under grants of administration made 
before Aet VI of 1889, 370. 
validity of wills of, in Bnnnah, 33*35 

BURMAH— 

application of IVobnte and Administra- 
tion Act to, 312. 

Probate of wills of Bnrmnns, 35. 

validity of wills in, G-7. 

validity of wills of Bnrmnns in, 33-3 '. 

BURN— 

attempt to, is not sntlicient to revoke will 
bv, 117. 

C. 

CANCELLATION— 
of wills. 107, 108. 

— jo i/ad fncic, animo vevooandi. 108. 


CAPACITY— 

of testator, 74-85. 

under Mahomedan Law, 394-5. 

CAUSES OF ACTION— 

survivor of. to executors, 367. 
which do uot survive to executors, 367. 

CARAVANSERAI- 

beqnests under Mahomedan Law, for erec- 
tion of, 399. 

CANONS— 

of construction in England, 132. 

CAVEAT- 

effect of entry of, 358. 
form of, 358, 

procedure on entry of, 358. 
who mav enter, 358. 

CAVEATOR— 
notice to, 358. 

probate cannot be gi*anted without notice 
to, 358. 

CEllTIFICATE- 

to be remmitted bv High Courts to 
other Conrts on granting Probate, 356. 

CHARITY— 

beque.sts to. when valid. 22S. 
definition of, 228. 

CHARITABLE BKQUESTS- 

a]iplication of Doctrine of rj/ to, 230. 
elYect of uncertainly in ease of, 163. 
liberal eonstvneiion allowed in case of, 
230. 

CIIAUITABLE OBJECTS— 228— 230. 

Perpetuities under Mahomedan law, with 
ultimate trust in favour of. 400. 

CHIEF COURT- 

of Panjab, efYeot of Pixibato granted by. 
354 (note.) 

wlieiher a High Court, 354 

(note). 

CHILD OF A— 

bequest to, 114. 

CHILDREN— 

eonstrueiion of term, 187*9. 
imports legitimate children, 184. 
mistake in number of, in case of lieqnest 
to. 142. 

of A, botptests to. under Mahomoilan Law, 
398. 

primii facie eutitlcnl to legacy as well as 
portion. 302. 

CHRISTIANS— 

bequests under Mahomoilanlaw in forotu* 
of, 399. 
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CHURCH— 

bequests under Mahomedan law for erec- 
tion of, 399. 

CHURCH (THE)— 

influence of, in Europe upon the spread of 
testamentary power, 2. 

CIRA NARAYANIS— 

not Hindus, 11. 

CITATIONS— 


CODICIL — continued. 

whether revoked by revocation of will 

120 . 

COERCION— 

what constitutes, 83. 
wills induced by, 83. 

C-^TERORUM— 

grant of Probate or Administration, 343 , 


issue of, on renunciation by executor 
326. 

— on death of surviving executor 

who has proved, 326. 

to compel executors to file in- 
ventory or accounts, 37-1;. 

upon application for probate, 357. 

when executors fail to file in- 

ventory or accounts, 374. 

persons entitled to, 357, 

when issued upon application for pro- 
bate, 357. 

when returnable, 322, 326, 327. 

who are entitled to, 332. 

CIVIL LAW— 


as to Wills, 1, 4. 

wills in England as to personal property 
derived from, 4. 

CIVIL PROCEDURE CODE— 

to be guide in testamentary proceedings, 
352. 

CLAIMS— 

joinder of, by or against executors, 367 

CLASS— 

bequest to, in regard to some of whom it 
IS inoperative, 217. 

lapse does not arise in case of lee-acv to 
a described, 201. ° ^ 

or their issue, gift to, 179, 180. 

some of whom are not in existence, be- 
quest under Hindu law to, 60. 

words describing, added to a bequest to 
a person, 180. 

See BEQUESTS. 

CODICIL— 


definition of, nnder Indian Successic 
Act, 62. 

does not revoke will further than nece; 
sary for purpose of codicil, 116. 

discovered after probate, separate pr( 
bate of, 321. * 

effect given by, to unexecuted papei 
written between execution of will an 
codicil, 68. 

referring to will of particular date an 
not to subsequent codicil does not n 
publish that codicil, 70. 

revoking will does not necessarily r€ 
voke prior codicil, 117. 

to be considered part of will, 150. 

M M M 


CO-EXECUTORS— 

are regarded in law as an individual per- 
son, 371. ^ 

liability of executor for acts of, 388-9 

survivor of powers on death of one of 
several, 372. 

COLLECTION— 


of debts and duty of executor as to 374 

of deceased’s property, administration 
limited to, 340. 

COMMITTEE— 


of lunatic, grant of administration to, 


f title of, to grant 

of admimstration, 338, ^ 

CONCLUSIVENESS— 


of application for probate if pronerlv 
made and verified, 353. t' t' j 

of probate, 354. 

CONDITIONS— 252— 264. 

against alienation, 260. 

as to embracing particular faith, 257 
as to marriage, 255, 257. 
as to residence, 257. 

as to residence, what is a sufficient com- 
phance with, 257 (note 8.) 
bequest upon impossible, void, 253. 
contrary to Hindu law are void, 53. 

contrary to public policy imposed bv 
will, are void, 53. ^ 

how distinguished from contingency. 252 
Ignorance of, 264. 
in terrorem, 261, 262, 

7" nnder English Law, 253, 261, 

kinds— precedent and subsequent, 

whether precedent or subsequent, 252. 
which are repugnant to estates already 
given, 260. ^ 

words which indicate, 241, 242. 

See REPUGNANT CONDITIONS. 

CONDITIONS PRECEDENT— 

as distinguished from conditions subse- 
quent, 252. 

as to marriage, 255, 257, 261, 262. 

Courts lean towards construing condition 
not to be, 252, 253. 

if illigal, immoral or impossible avoid be- 
quest, 253, 254. 

if impracticable vitiate bequest, 254. 
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CONPITIONS PRECEDENT— coH/tn«e(?, 
ignorance of, 2G4. 

in England must bo literally perfoinied, 
254-. 

in India, snbstantial compliance witli, 
sufficient, 254-5. 

in partial restraint On marriage, 257. 
no particular words necessary to create, 

252. 

performance of, 264. 

precedes vesting of estates, 252. 

Rules in India different from English law, 

253. 

time allowed for performance of, in case 
of fraud, 264. 

CONDITIONS SUBSEQUENT— 

as distinguished from coiiditions prece- 
dent, 252. 

as to bankruptcy, 260. 

Courts lean towards eonstruingcondiiioiis 
to be. 252, 253. 
ignoraiieo of, 264. 

may operate to divest vested estates, 25ff. 
must be performed after vesting of le- 
gacy, 252. 

perfortnanee (»f, 264. 

time allowed for performance of in case 
of fraud, 264. 

void, it inipo.ssihle, illegal or contrarv to 
j>ublic poliey, 2*J0. 

where ulterior betpiost is invalid, 260. 

CONDITIONAL BEQUEST— 

conditioned to cease on happening of 
sjiecilied uncertain event, 262 

CONDITIONAL BEQUESTS— 

on failure of prior bequest of same thiio*’ 

257. 

rulo.s as to, 252, 264. 

CONDITIONAL LIMITATIONS, 257-8 
CONTEMPLATION OF LAW— 

child in womb is in e.xistence in, 210. 

underMa. 

bomedau law, 390. 

Hindu legatee dying in lifetime of testa- 
tor leaving a lineal descendant whether 
under s. !H> ot the liulian Sttceession 
Act in existence in, 203. 

l)erson having a statutory oxistenee in 
203. 

CONTENTIOUS CASES— 

costs of, when difficulty was caused bv 
testator, 361. 

District Delegate not to grant probate in 
358, 359. 

nature ami form of proceedings in, 360. 
Pi'oeeilnro where District Dolegntes 
refuse, to grant probate, 358. 
what are, 358. 


CONTINGENCIES— 

how distinguished from conditions, 252. 

words whicli indicate, 241, 242. 

CONTINGENT BEQUEST, 239, 249— 

distinguished from bequest vested subject 
to being divested, 241. 

effect of direction to apply income of 
240, 241. 

effect of direction to give maintenance 
upon, 269, 240, 241. 

gift over where death is spoken of ns 
contingent event, 247. 

not vested by direction to give fi.xed 
amount for maintenance, 241. 

upon speciffed uncertain event, no time 
being mentioned for its occurrence, 244. 

vesting of, 239. 

when vested by reason of gift of interest 
or inaintcnaiico, 239, 240. 

CONTINGENT CLASS— 

gift, to distinguished from gift to class on 
contingency, 242, 243. 

CONTINGENT WILLS— 


cases of, 63, 64, 65. 

CONSENT OF HEIRS— 

under Mabomodan law to legacies, 396. 

effect of, 396, 397. 

how evidenced, 

397. 

~ once given, cannot 

bo retracted, 397. 

to bequests to 

other heirs, 39-6. 

to bequests to 

strangers of more than one-thml, 396. 

— where binding, 397, 

39S. 

where presumed, 

397, 39S. 

— where to be given, 

397, 398. 

CONTRARY INTENTION— 

niulor s. 77 of Indian Succession Act, 

162, 166. 

CtINSTUCCTlON— 

evidence when admissible in case of 
doubtful, 137. 

Court to give benignant, 59. 

in certain cases on principles of justice, 
equity and g^H^d conscience under the 
Regulations, 186. 

intention of losiutor to bo sought in words 
used, 130. 

of legal phntsos, 131. 

of iccbiucal woixls, 74, 130. 

of terms “ cbildron,” “ gnutdehildren,” 


" nephews,” “ neices,” " cvmsins,” is- 
sue,” etc., 187, 189. 

of Wills under Hindu law, 17, IS, 58, 60. 

in favour of 

females, 09. 
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CONSTHDCTION — contiuKed. 

Roles of, absolute estate may be reduced 
to estate for life to give effect to sab- 
sequent gifts by, 158. 

all parts of will to be read 

together, 150, 158. 

as to inconsistent gifts, 158. 

as to gift followed by direction 
inconsistent with gift itself, 158. 

“ and” may be read “or,” 146. 

as to bequests void for uncer- 
tainty, 158, 163. 

as to law of domicil, 133. 

as to patent and latent ambio'ni- 

ties, 147, 150. ° 

as to use of technical words or 

phrases, 130. 

as to rejection of words, 132, 

145. 

• as to use of words in restricted 

or extended sense, 151, 154. 

— Court cannot make new will for 

testator, 130. 

Court is bound to give effect to 

every word if possible, 132. 

effect to be given to will as far 

as possible, 156. 

in India mainly based on Ene’- 

lish law, 130. ® 

intention of testator to be 

carried out as far as possible. 

intention to be gathered from 
the entire instrument, 130, 132, 150. 

— particular intent must give 

way to a general intent, 155. 

when “or” may be read “and,” 

when a mistake may be correct- 
ed, 146. 

where clause is susceptible of 

two meanings, 154. 

where spirit is strong enono-h to 

overcome the letter, 151. 

where there is an express gift 

and subsequent gift by implication in- 
consistent, prior gift prevails, 157. 

■ where words are capable of two- 

fold construction, 132. 

where words are capable of two- 
fold construction and one construction 
offends against law of perpetuities, 154. 

- — I where will contains two irrecon- 

cilable clauses, 155, 157. 

' will to be benignly construed, 


CONS 1 RUCTION — continued. 

ses are used describing other leo-atees 

loS. ° 

where portion of bequest is 

void, 157. 

use of decided cases on, 133. 
where name of legatee once described oc- 
curs again in a will, 135. 

CONVERSION— 

of testator’s estate, direction for, 235. 

of testator a estate, time and manner of, 
385. 

COPY— 

^^obate when granted of, 333, 

oo4* 

CORPORATION— 

may be executor in England, 316. 

COSTS— 

m contentious cases, when difficulty 
caused by testator, 361. 
of obtaining probate and taking necessary 
aclmmistration proceedings, 375-6 
COURT— 

executor on deffciency of assets entitled 

of ^383*^^ 

CREDITORS— 

distinction between English and Indian 
Rule as to, 301. 

grants of administration to, 328-9. 

grant of administration to under Probate 

Act, where executor renontices or fails 
to accept, 329. 

entitled to oppose grant of probate, 
oD7 *0. 

right of, to follow assets, 384. 

— to compel refund of legacies on 

deficiency of assets, 384. 

— — - to compel refund of legacies may 
be lost by laches^ 384. ^ 

‘pmnu facie entitled to legacy as well as 
debt, 302. 

priorities among in England, 378, 379 
r.rr bequests to, 301. 

CUMULATIVE BEQUESTS, 189, 192 
CUNYAYADAS— 

not Hindus, 4. 

CCTCH MEMONS— 


words acquii-ing special mean- 
ing in one context to be construed 
differently in another context, 156. 

words may be supplied from 

context, 132, 145. 

words to be taken in their ordi- 
nary or grammatical sense, 145, 148. 

words occurring in different 
parts of will must be taken to be used 
in same sense, 156. 

where additional words or phra* 


governed by Mahomedan law in 
of special custom, 10. 
not included in terra Hindu, 10. 
not Hindus within meanino' of 
Wills Act, 355. ® 


absence 


Hindu 


Wills of, governed by Probate Act, 355, 


CUTTING— 


of particular part of will revokes that 
part only, 117, 118. 

scratching out of names may be regarded 
us, 118. 
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CY PRES— 

Doctrine of, 230, 232. 

DEATHBED CHARGES— 

order of payment of, by e.xecntors, 375. 
DEAF MUTE— 

capacity of, to make will, 81. 

DEAF PERSON— 

capacity of, to make will, 81. 
DEBENTURES— 

different from debenture atock, 285, 280. 
DE BONIS NON- 

grant of administration, 31 1. 

DEBTS— 

duty of executor as to collection of, 374. 
ellect of general direction to pay, 290. 
291. 

executor must e.xcrcisc diligence in col* 
lecting, 374. 

must be discharged before legacies, 370. 

paid rateably, 376. 

of executor cannot bo retained by him 
in priority to creditors, 376. 
order of payment of, 375*6. 
payable according to law of domicile or 
otherwise, 378, 379. 

———*—• to Law of British 
India under Succession Act ns amended 
by Act VI of 1889. 378, 379. 
whole of testator’s estate is liable for. 
379. 

DECEMVIRS— 

provisions of the Twelve Tables of, as to 
wills, 3. 

DECLARATIONS— 

of testator when admissible as proof of 
contents of lost will, 124. 

DEDICATION— 

to idols, not void under Hindu law as 
against rule of perpetuities, if real, 217. 
of property iu favour of idols by will. 
50. 

to idols, when not 6om» nih\ 

268. 

DEFAMATION— 

right of snit in respect of, docs not survive 
to executor, 367. 

DEFINITION— 

of “ oxocator,” 314. 
of “probate,” 315. 
of “will,” 120. 

DELUSIONS— 

compatible with reteutiou of genera! 
moutnl faculties, 76. ” 

■wills made by persons sufforing frmn, 

75, 79. 

tvill valid, if not aflectod by, 76. 


DEMONOLATORS— 

of Southern India, not Hindus, 77. 

DEMONSTRATIVE LEGACIES— 

have preferential claim on fund, 381*2. 

See BEQUESTS (Demonstrative.) 

DEPENDENT RELATIVE REVOCATION— 

act of destruction must be referable 
wholly to intention of setting up some 
other paper, 112. 
doctrine of, 110-114, 
in case of obliteration, etc., 122. 
may apply where name of legatee has 
been obliterated and another name 
substituted, 112, 113. 

DERIVATIVE EXECUTOR— 

Executor of Executor is not, 315. 
under Mahomedan Law, 403. 

DESCENDANTS- 

constrnction of term, 87*9. 

DESCRIPTION— 

cases of ambiguous, 139. 
rejection of portion of, ns being erroneous 
139. 

failures of legacy where no property an* 
swers, 139. 

of legatee, effect of erroneous, 140, 141. 
rejection of erroneous description of thing 
bequeathed, 137. 

rejection of portion of, as being en'oneous, 
139 

when part of, may not bo rejected as 
erroneous, 139. 

DESTROYED WILL— 

proof of contents of, 333. 
proof of circumstances relating to, before 
grant of probate, 333. 

DESTRUCTION— 

Revocation of will by, 107*100. 

DEVASTVIT- 

by executors, 3SS-391. 

DEVISE— 

extent among Hindus of power of, 36, 60. 
in trust to accumulate, void under Hindu 
law, 51. 

of rents and profits may whole in- 
tcix'st, 153. 

of use of land mav imss the whole interest, 
153. 

Soo BEQUESTS. 

DEVISEES- 

tindor Mahomedan Law, who may be, 

395-7. 

DUAMIS— 

in Bmidolkund not Hindus, 11. 

UlIALBHUM— 

Probitto and Adiuiiusiration Act applies 
to, 336. 
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disability— 

of legatee, postponement of election in 
case of, 309. 

DISHERISON— 

of children tinder Roman law, 3. 
of heirs under Hindu law, 46, 59. 

distraint- 


documents— 

incorporation of, 66, 70. 

I ■ A ^ • if sought to be in- 
corporated in will, 68. 

to be incorporated must be in existence 
at date of vrill, 67. 

domicile— 


executor has right of, in respect of rents 
due at testator’s death, 367. 

DISTRIBUTION— 

of assets by executors, 375, 382. 

~~~ notices to be given by executor 
before, 384. 

of immoveable property governed by lex 

LOCly olu* 


DISTRICT COURT— 

High CoMt has concurrent jm-isdictioi 
With, 351. 

jurisdiction of, in granting and revoking 
prob&t@i 351. 

m probate proceedings, regulated by Civil 
Procedure Code, 352. 

orders of, relating to probate are appeal- 
able to High Court, 351, 352. 

power of, to order production of testa- 
meutary papers, 353. 

DISTRICT DELEGATE— 


appointment of, 352, 

grant of probate by, where there is no 
contention, 353. 

power of to impound will where he can- 
not grant probate, 395. 

not to grant probate where there is 
doubt or contention, 358, 395. 

notifications authorizing appointment of. 


DISTRICT DELEGATES ACT, 1881— 

applicable to Hyderabad Assigned Dis 
tricts, 14, 326, 

in what districts declared to be in force 
15« 

divesting— 


a beqnest, gift over, need not be inde- 
feasible, 235. 

estate on bankruptcy, 260. 
of legacies, 234, 235. 

of vested estates by non-performance of 
conditions subsequent, 259 

division— 


vesting where there is a direction for 
conversion and for, 247, 249. 

Divorce— 


cause of action in respect of, does not 
survive to executor, 367. 

doctrine— 


of lapse, 196-212. 

See LAPSE. 


*^^33^’ applies to wills as to personalty, 

succession to moveable property follows 
law of, 11. 

DONATIONES MORTIS CAUSA— 

burden of proof in respect of, 320. 
cannot be revoked by will, 310. 
constructive deliveries in case of 310 
dependent on death of donor, 309. 
^30?^*^ respects analogous to bequests, 

may be satisfied by legacy, 310 

revocable, 309. 

what may be subject of, 309, 310. 
DOUBLE GIFTS— 

rules as to, 190. 

DRUNKENNESS— 

want of testamentary capacity from, 82. 
DUMB PERSON— 

capacity of, to make will, 81. 

DURANTE MINORITATE 

grants of administration, 337. 

DDTIES— 

of executors. 

See EXECUTOR. 

EARLY HISTORY— 

of wills in Europe, 1, 4. 

EAST INDIANS— 

governed by Succession Act, 11. 

EDICTS — 

of Praetors as to wills, 4. 

EDUCATION— 

bequests for, 265. 

EDWARDS V. EDWARDS^ 

Rules in case of, 244, 247. 

ELDEST SON— 
bequest to, 144. 

ordinarily means first-born, 144. 
ELECTION— 

against will under Succession Act causes 
forfeiture, 304. 

beqnest forper son’s benefit how regarded 
for purpose of, 307. 
by next of kin, 307. 

doctrine of, is not applicable where be- 
quest is invalid, 307. 

Doctrine of, 303-309. 


518 


•IVDBX. 


ELECTION— con/iM ued. 

applies to interests remote, or 

immediate or contingent, 304-. 

does not preclude party 

claiming under will from enjoying a 
derivative interest under a legal estate 
taken in opposition to will, 308. 

principle governing, 304. 

docs not arise between legacy and pro- 
perty taken under derivative title, 305. 

where the property 

is not acquired till after death of testa- 
tor, 305. 

for purposes of, no distinction between 
moveable and immoveable pr()perty, 
specific and residuary legatees, or lega- 
tees and next of kin, 304, 

(juestions for determination, eases of, 30fi. 
in opposition to will by person taking 
under it in another capacity, 308. 
may be implied, 307. 

inquiry wliethcr for benefit of infants, 
309. 

legatee entitled to have accounts taken 
before, 306. 

— to know value of projicr- 

ty, etc. before, 305. 

may be presuincd from acqiiicsceuco, 
306. 

from acceptance t»f 

benefit under will, 306. 

--- -II frtun waiver of iutpiiry, 

306. 

— — from 2 years’ actual 

enjoyment of legacy, 306. 

■ ■■ not confined to wills, 303. 

when it applies, 303. 

no presumption of, where both properties 
aro in possession of legatee, 307. 
not ])ro8iiincd, where legatee has dieil 
sliortly after testator, 307. 
parol evidence not admissible to raise 
case of, 305. 

person deriving a benefit indirectly is 
not pnt to, 308. 

person electing, must know of his riglit 
of, 305. 

postponement of, in case of disahilitv, 
309. 

presumption of, is biiiding on represontu- 
tivos of logatoo, 307. 

testator’s belief as to ownership immater- 
ial, 304. 

under misconception is not conclusive, 305. 
under what eironmstances it arises, 303, 
306. 

what acts of neceptanee or acquiesceneo 
amount to, 307. 

when testator’s reprosentativos may put 
legatee to, 309. 

ENDOWMENT- 

of idols when not komt n'de, 268. 
porpoliiitics invalid under Kindu law 
except in case of religions, 50, 51. 


ENDOWMENT— confiaued. 

rule against perpetuities not to be avoided 
by colourable dedications to, 50. 

ENJOYMENT— 

Bequests with directions as to, 264, 267. 
with restrictions upon, 265, 267. 

EQUITY, JUSTICE AND GOOD CON- 
SCIENCE— 

instances of wills which are to be con- 
strued according to, 186. 

EKllOR— 

in description of legatees, 140. 

of class of legatees, 142. 

in grants of probate or administration, 
correction o^ 345, 346. 

ESTATES— 

which may bo created under Hindu law, 
49. 

ESTATES TAIL— 

void under Hindu law, 47, 48. 

ET CETERA— 

construction of words, 193, 194. 

EKASUKES— 

in wills, effect of, 121, 122. 
attestation of, 121. 

in wills, how far and in what way allowed 
to bo deciphered, 121. 

EURASIANS- 

govonicd by Indian Succession Act, 11. 

EUROPE— 

early history of wills in, 1, 4. 

EUROPEANS— 

by birth or descent domiciled in British 
India governed by li\dian Succession 
Act. li. 

not having lndiai\ domicile as to move- 
able pro^>erty governed by Indian Suc- 
cession Act, 11. 

EVIDENCE— 

admissible to show whether alterations 
were made before or after execution of 
will, 124. 

as to material facts relating to subjecta 
or objects of will, 133. 
as to reputation of legitimacy to pater- 
nity, 184. 

as to testator’s projwrty where moauiug 
of will is doubtful, 137. 
as to what is parcel and what not, admis- 
sible, 138. 

as to whether signature was for pur- 
poses of attestation, 
in case of ambiguity, 134. 
not admissible to show other property 
was intended to ^^ass if there is proper- 
ty answering the description, 138» 
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evidence — continued. 

admissible to show testator was indaced 
by fraud to make will, 150. 

thatinstrament was not intend- 
ed to operate as will, 150. 

that a mistake was made by 
testator, 150. 

not admissible where description applies 

to particular person known to testator 
134. 

of assent of heirs to bequests under 
Mahomedan Law, 397, 398. 
of contents of lost will, 116. 
of declarations of testator as to property 
bequeathed or intended legatee, 134. 
of identity of documents sought to be 
incorporated in wills, 68, 69. 
of revocation, rebuttal of, 119. 

of secret trust in respect of bequests 
71, 72. 

of what original was, not admissible in 
case of erasures or obliterations, 121. 
to explain nickname, 135. 
not admissible to supply blanks, 135. 
when admissible as to family and circum- 
stances of testator, 134. 
when admissible to show that a word is 
used in popular and not in strict sense, 

where description of legatee does not 

accurately apply to any particular 
person, 134. 

where no person fully answers description 
in the will, 137. 

whether admissible on question whether 

gifts are cumulative or substitutional, 

192. 

See PAROL EVIDENCE. 
EXAMINATION— 


of petitioner upon application for probate, 
357* 

EXCEPTION— 

Grants of probate subject to, 342. 
EXECUTION— 


of Hindu wills, no formalities required 
for, 57. 

of powers of appointment, 167, 172, 

— by general bequest, 167. 
ot will by affixing stamped name or seal, 

8o« 

by mark, 87. 

by sealing, 87. 

— by signing initials, 87. 

assumed name, 87. 

“~r former name, 87. 

P**®samption where witnesses 
nave forgotten circumstances of, 94 

executor— 


according to the tenor, 318, 320. 

act of one, to be deemed the acts of all 
the executors, 320. 


EXECUTOR — co7itinued, 

acts which amount to acceptance of 
office by, 326. 

after assent is trustee for legatee 309 
after grant of probate, cannot renounce. 

all the property of testator vests in 313. 

appointment of, either express or im- 
plied, 315. 

■— for limited purpose, 321 


note. 


— may be absolute or qnali- 


tied or conditional, 320. 

firm as, 316. 


assent of, effect of in case of specific le 
gacy, 383. 

- gives effect to legacy from testa- 
tor s death, 383. 

— - if conditional not complete till 
happening of condition, 382. 

— in case of specific legacy con- 
stitutes executor trustee, 383. 

m case of legacy to himself, 382. 


may be conditional, 382 

may be neutral, 382. 

— may be express or implied, 382 
object of rule as to, 382. 

— to specific legacy constitutes exe- 
cutor trustee, 383. 

bankrupt or insolvent may be 316 

bona dealings with, in ’respect of 
specific legacies, 369, 

by implication, sole residuary devisee 
may be entitled as, 319. 

~ — usually called executor 

according to tenor, 318. 

- — what is essential to 

create, 318. 

who may be, 318, 319. 

— — sole residuary devisee may 
be entitled to probate as, 319. 

! ~ whether universal legatee 

cannot be compelled to accept the office, 

in part refuse office, 327. 

— ^take legacies unless he proves 

causes of action which do not survive to, 

citation to, calling upon him to accept or 
renounce, 126, 327. ^ 

consent of husband necessary under Suc- 
cession Act to appointment of married 
woman as, 316. 
definition of, 314, 315. 
duties of, 372, 388, 

as to disposing of body of testa- 


tor, 373. 

as to payment of debts, 376, 


not to allow money to remain 

I 


^ — I 

on improper investment, 376. 
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EXECUTOR — continued. 

duties of, not to trade with assets, 375. 

on application for probate to 

state amount of assets likely to come 
to his hands, 373. 

to collect debts, 37-4. 

to exercise reasonable diligence. 

374. 

— as to funeral ceremonies, 372. 

to exhibit inventory within 0 

months, 373. 

to pay debts equally and rate* 

ably, 376. 

— — — . to pay debts in order provided 
by law, 375. 
dp. non tort, 362*366. 
effect of death of sole, 372. 

grant of pn>bato to, 324, 325, 

in case of Hindns, 325. 

following assets, under 0 Geo. IV, c. 33. 

I’eceived from, 384 note, 
grant of administration to attorney of 
absent, 335. 

I ■ — in case of Inna* 

tic being solo, 337* 

, with will annex- 

ed to legal guardian of minor, 315. 
in England, Corporation may be, 316 
an alien may be, 316. 
insolvent or bankrupt may be, 316. 
inventory to be filed by, 373. 
issue of citations before grant of adminis- 
tration after renunciation by, 326. 
is a trustee for persons interested in 
estate, 371. 

issue of citations against on non com- 
pliance with law as to filing inventory 
and accounts, 374. 

joinder of claims by or, against, 367. 
liabilities of, 375-391. 

for acts of agent, 375, 391. 

for devastavit, 388, 391 . 

for improper solo at nndcr- 

valno, 390. 

for investment in improper 

securities, 375, 389. 

for leaving money out on im- 
proper investments, 389. 

— for leaving outstanding a debt 

from defaulting co-executor, 375. 

■ for loss by carrying on trade 

of testator, 389, 390. 

for loss by neglect to get in 

assets, 375. 

for loss caused by neglect or 

misapplication, 388. 

— for not selling at proper time. 

389. 

for standing by and allowing 

breach of trnst by oo*execntor, 388,389. 
' — for waste, mismaimgoment 

etc., 388. 

for wilful default, 389. 

in case of ilevastnvit by co- 

executor, 388. 


EXECUTOR — continued. 

liabilities of, saved by acting under 
orders of Court, 380. 

■ where assets which should 

have been sold or converted are lost, 375. 

where he carries on trade or 

business of testator, 375, 

where he allows debt to be- 
come barred, 374. 

— — where money is allowed to 

remain on improper investment, 375, 
389. 

under Mahomedan Law, 405, 

409. 

where assets arc lost or de- 
stroyed, 375. 

lunatic idiots and persons of imsound 
mind may not act as, 317. 
married woman may be, 310. 
may bo called upon to I'cnounco or 
accept office, 326. 

may carry on business of testator for 
purpose of winding it up, 375. 
may distmin for rent duo at date of 
testator’s death, 367. 
may grant underlease, 390. 
minor may be, 315. 

must discharge debts before legacies, 
379. 

necessity for probate to establish right 
of, in Court of Justice, 322. 

— under Hindu Wills Act, 322. 

need not pay legacy without indemnity 
where there are contingent liabiliiies, 
379. 

need not plead Statute of Limitations, 377. 
non-liability of to exonerate specific 
legacies, 289. 

payment by, of liabilities in respect of 
bequest, 2S9, 291. 

not bound to deliver legacy, althongh 
assented to, till year after testator’s 
death, 3S3. 

notices to bo given by, bcfoi'O distribution 
of assets, 384. 

of executor is not derivative executor of 
original testator, 330, 
of Hindu will, effect of gnmt of probate 
to, 314. 

Powers of prior to Hindu 

Wills Act, 370. 

under Hindu 

Wills Act, 370. 

under Ibrobatc 

and Administnttion Act, 370. 

under Act VI 

of 1889, 370. 

order of imyinent of sj>ecifio logncies,3S0. 
ordinarily in position of gratuitous bailee, 

389. 

may apjH^int co-executor agent, 391. 
pi\rticuhu's to bo stated by, in application 
for prvd^jtte, 373, 

mu'iies to s\nts concerning property vest- 
Oil in, 367. 



EXECUTOR — coni in nod, 

parties to suits concerning property vest- 
©d in, 323* 

paying a legacy admits assets for pav- 
ment of all, 383. * ^ 

penalties against for non-compliance with 
law as to exhibiting inveiitorv, 373 

powers of, 362-372. 

“ ‘'ll! the, may be exercised by 
one, 320, 371, 372 ^ 

administrator same as powers 


of, 315. 


as to sale, mortgage, etc. under 
l^iobato and Administration Act as 
amended by Act VI of 1889, 370, 371. 

co-exeentors of, 371. 

sorvjve to other executors, 372, 
- to dispose of property under 

buccession Act, 317. 


law, 369. 


- under Hindu 

wn AX. , r. Hindu 

Wills Act and Probate Act, 360, 371 

under Hindu law, GO. 

under Mahomedan wills deter- 
mined by Probate Act, 4‘‘9. 

^ where there are seyeral, 371 
probate not granted to minor, 315. 
proof of wilful default against, 389. 
property of testator vests in, 323 

pioperty which passes by survivorship 
does not vest in, 313. ^ 

suit concerning property vested in, 323. 
protected from liability whore he acts 
under order of Court, 3S0. 

provisions as to suits regarding propertv 
rested in, 314 (note). ^ ^ ^ 

» in 

legacies to executor, 383, 
*^ou“ 327.® ” accept, Procoduro 

"UtTA^2l^ 

renunciation of office by, 326. 

771 T’Tr when conclusive, 327. 
epresentation of testator survives to 

<^^ath of one, 322. 

application by attor- 
ney of, for administration, 336. ^ 
revocation of appointment of, by inference, 

bequests to, 273, 

sale by to himself, is voidable, 371. 

'^e^ands and rights of action 

legacy not complete 
until assent of, 382. 

under Hindu law, whether competent to 


EXEC UTOR — ronh'n i/ciJ. 

revive barred debt by acknowlodo-. 
nicnt, 377. 

under Jlahomcdan Law, accoptnneo of 
office by, 403. 

Probate and AdministivaUon ' Act To 

under Jlal.omcdan Law, appointment 
ot aliens as, 402. 

of lunatics as, 


401. 

401. 


401, 4 2. 


of minors as, 
“ of slaves as. 


(/«.si7c) as, 402. 


as, 402 


- of reprobates 
of Zimmecs 
effect of 


1 > 

death of one, of several, 402. 

■ ii^bilitios of. 


not be, 401. 


lunatics can- 

I . uiay appoint 

derivative executors of original testator 

II lie give authority, 403. 

, , ^ 71 minor can- 

not be sole, 401. 


405, 406. 


debts by, 405. 


404 — 109. 


partition by, 
payment of, 
Powers of, 

, , , procedure 

where testator does not appoint, 403. 

J* r ; : removal of, 

tor trand or incompetence, 403, 404. 

sales by, 4-08. 

survivorship 


among, 402. 


must act together, 402, 


— when joint, 


^ 1 . . ■ where one, 

of seyeral joint oxocutora is competent 
to act alone, 402. ^ 

~ T ~ where one, of 

several, is a minor, 401. 


, . when others 

may be associated with, 403 404 

nndcr Probate Act, whether liable to trive 
security, 360. ^ 

T married woman may 

be, without consent of husband, 316 

under Succession Act is not derivative 
executor, 315. 

1 , 7! I ■ power of unquali- 

licd to dispose of property, 367. 

liable to 



give security, 36&p8G 
vesting oU prolS/rtv 

Wd,^f.3i;U 
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KXECUTOU— 


FAiA[ILIyE miVTO'R—cnr.fiiincih 


vestin'^ of j^rojiorty iinrlor Tndlrin Suc- 
cossi<iT» Aft fiml i’roi>ate Act, 313. 
who is, 311, 313, 3()2. 
who may be, 315, 317. 
who may be nmler Mahomedan Law, 
401, 103. 

wlio has not proved will, not necessary 
})arty to suits, 3t>7. 

who has proved will, must be joined as 
]airty to suit, 3G7. 

when fiditi(Ml to have legacies refunded 
on (h'fieieney of assets. 3S1, 
when llalile for wilful default, 380. 
wlien woman may be, under Maliomedan 
law, 402. 

where canseof action survives, has same 
rit^lit of suit as testator had, 3(>7. 
where di.seiction is ‘riven, not bound to 
convert \vitliin year, 3S3. 
wdietlier entitled to i)ay a barred debt, 

377. 

wlietlicr teJ^tator can authorize another 
to nominate, 31 7-8. 

V('ar of. 383. 

EXECUTOR 1)E SON TORT— 

acts of, when good against true represen- 
tative, 3(!G. 

hy what acts constituted, 3G4. 
cannot jdead retainer for own debt in 
England. 3(iG. 
delinition of, 3G f. 

has all the liahlitics but none of the pri- 
vileges of an executor. 3G5. 
persiin setting up a title to property of 
deceased i.s not, 3G5. 

principle aiJplieahlo to, whether appli- 
eahle among llitulns, 3G2, 3G3. 

I'nles of Indian Sueeessum Act ns to, 
do not apply to Hindus, 3G2. 

are not 

incorjmrated in I’robato .-Vet, 3G2. 
nmler ^lahonu'dan law, 403. 
who is. 3(;2. 3GI. 

EXECUTORSIIII* EXPENSES— 


in later times, in nature of executor, 2, 3. 

not beneficially interested, 2. 

originally the heir or successor, 2. 

FAJIILY— 

bequests to, under Mahomedau law, 398. 
FAMILY OF A— 

bequest to, 175, 177, 178. 

FASIK— 

appointment of, as executor under Maho- 
mednn law may bo cancelled, 402. 

FELO DE SE— 

capacity of, to make will, 74. 

FEMALES— 

construction of n*ills in favour of Ilinda 
18, 59. 

testamentary power of, under Hindu law 
17. 

when competent to be executrices under 
Mahomedau law, 402, 

FIRST COUSIN— 

construction of term, 1S7-9. 


FORFEITURE— 

on breach of conditions as to marrinor 
255, 2">7, 2G1,2G2. 

* ns to residence, 


257. 2G3. 


p.articular faith, 257. 
FORM— 


as to embracinsr 


of will immaterial, 73. 
FORMAld'lTES— 

in case of Mahomedau IVills, 302, 393. 
not required under Hindu law in execu- 
tion, attestation or revocaiiou of wills, 
17. 

required by Roman law, 2, 3. 


FRAUD— 


what are, 37G. 
payment of, 375. 

EXECUTORY liEQUESTS— 

under Hindu Law, 44. 

EXONERATION— 

of legacies of imnioveahlo pro]>erty for 

wliieh land revenue is payable periodi- 
cally. 292. 

of speeilie legacies of stock, 293. 

of property subject to incumbrance. 289 
291. 

extended signification— 

words held (o be used in, 153-4. 
FALCIDIA PtlRTIO. 3. 

FAMILT.E KMPTOR— 

under wills pcrucs ct (ibiwu in Rome, 2. 3. 


ground for revoking probate, 353. 
time allowed for performance of condi- 
tions in ease of, 2lU. 
wills induced by, 82-85. 
elToot of roviH'ation of will K'ing prevoul- 
od by, S3. 

FREEHOLD ESTATE— 
misdescription of, ISO. 

FUNERAL CEUEMOXIES— 

amonnt to be provided for, by eiocutow, 
373-4. 

among Hindus to bo performed by mem- 
ber of family, 373. 

duty of executors nudor Succession Act 
to perform, 372. 

d\iiy of exi'cuti'i's to piovide for, 373. 
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FUNERAL EXPENSES— 

order of payment of, by executor, 375. 
payment of, under Regimental Debts Act 
378. 

GENERAL LEGACIES— 

abatement of annuities with, 299. 
GENERAL RESIDUE— 
gift of, 207. 

if undisposed of goes to next of- kin. 
207-8. ' 

GENERIC DISPOSITION— 


GRANDCHILDREN 

construction of terra, 187-9. 
HALPBLOOD— 
rule as to, 189, 

words expressive of collateral relation- 
ship ai^ply to, 187. 

hazaribagh— 

Probate and Adininistratioii Act applies 
to, 320. 

“HEADS OF WILL”— 


what is, 162. 

gifts in CONTEMPTATION OF DEATH 

constructive delivery in case of, 310, 
burden of proof of, 310. 
cannot be revoked by will, 310. 
dependent on death of donor, 309. 
in what respect analogous to bequests, 

may bo satisfied by legacy, 310. 
revocable, 309. 

what may be subject of, 309, 310. 
GIFTS— 

by will to unborn children, 48, 54. 
under Hindu law without words of in- 
heritance, 174. 

to women, 174, 

GIFTS OVER— 

conditional on happening or not liappou- 
ing of specified uncertain event, 202. 
divesting a bequest need not be indefea- 
sible, 235. 
effect of, 235. 

effect of vagueness in, 260. 
if void for remoteness, effect of, 260, 
in case of alienation by, or insolvency of. 
legatee, 298. ^ 

when condition of, must bo strictly ner- 
formed, 259. ^ 

GIFTS TO CLASS, 208, 212. 

how distinguished from gifts to indivi- 
duals, 208. 

of particular sum to each member, 211. 
on contingency distinguished from gift to 
contingent class, 242, 243. 
survivorship in case of, 209. 
who take under, 206, 212. 
tainted with vice of remoteness, 211. 

with prior life estate teriuinablo on bank- 
ruptcy, 225. 

GONDS— 


inference from document heino- descidbed 
as, 73. 

HEIRS— 


beqnost to, 175. 

under Mahomedan Law, 396. 

under Mahomedan law consent of, to be- 
quests to other lieirs, 396. 

consent of, to be- 
quests of more than onc-third, 396. 

consent of, to be- 
quests, 396-8. 


consent of, once 

made cannot be rotrnclcd, 397. 

consent of, when 

presumed, 397, 398. 

— consent of, when 

to be given, 397, 398. 


of, 307. 

dislierison of 
HEIRS OF A— 


consent of, 

under Hindu law, 59. 


effect 


bequests to under Mahomedan Law, 398. 
HIGH COURT— 


appeal lies to, against orders of District 
Court in matters relating to probate 
351,352. ’ 

appointment of District Delegates by, 352. 

has concurrent jurisdiction with District 
Court in granting and revoking probate, 
357. 

established by Royal Charter, Probate 
granted by, 354. 

Power of to sanction investments for se- 
curing an annuity, 301. 

procedure of, in its testamentary juris- 
diction, 352. 

Rules of, as to applications by attorney 
of exeentor resident in England for 
administration, 336. 

what Court included in term, 354, (note). 

HINDUS — 


not Hindus, 11. 

GOOD CONSCIENCE— 

wills which are to construed according to 
precepts of Justice, Equity and, 18, 186. 

guardian— 

of minor executor, grant of letters of ad- 
ministration with will annexed to, 315. 
grant of administration to, 337. 


course of legislation in regard to probate 
of wills of, 311, 312. 

estates which may be created by wills by, 
47, 43. 

extent of testamentary power of, 36-60. 

■ ; — — Deci- 

sions in Madras as to, 37, 39. 


result of 

decisions as to, iu Bengal, 36. 


IXl'KX. 


r)2 1- 

IirXDL^S- con/ i II Hill . 

cxtf’iii of toslninontnry jiou'or of dccisioiis 
iindt'i’ Mitaksluira as to, 37. 
include Sikhs and «)ains, 10. 
do not inclndc Cutcli Jlenioiis, 10. 
influence of J3ralitnins on develojuucnt 
of testamentary power amonj^, 21. 
oritriii of Icstaincntary power of, 19. 
otiiin- tribes in)t included in term, 11. 
persons included in term, 10. 
j)rop(*rly whicli may be devised in Bonsai 
by, GO. 

rnle.s of Succession .-Vet ns to executors 
(le son tort do not aj»ply to, 3G2. 

— are not incor|>o* 

rated in Brohate Act, 3G2. 
testamentary power of, ijnirmlhi, 3G-G0. 

■ extmit «)f, -11. 

{'iven by Statute to, 

51-, 55. 

in Bentral, 3G. 

■ in Bombay. 32, 33. 

in Madras, 37. 

limits of, II. 

under ^litaksliara, 

37. 

whether principle of executor de son tort 
applies to, 3G2-3. 

HINDU’ FBMALKS— 

constmelioii of ^dfts to without words 
of inheritance, IS, 17-1. 

eiVet^t of s. 82 of Indian 

Succession Act as to, 171-, 175. 
Statutory Powers of, over stridhan, -11. 

HINDU JOINT FAMILY— 

ju'operty which ])asses by survivorship in, 
does not vest in executor, 313. 
testamentary powers of, 40, 41, 55, SI. 

HINDU LAW— 

adopted son re^ardeil as bec;otten by 
adopted father nuder, 48, -19. 
adopted son efuisidered to be in existence 
in contemplation of h\\\ at death of 
testator uiuler, IS, -19. 
allowed nuncupative wills, 17, 57. 
apjilicablo to Sikhs and Jains, in absence 
of contrary custom, 10. 
b(‘(|nesls under, loclass somoof whom are 
not in existence, Gt). 

becpiest under, with restriction jit^ainst 
partition till youngest chilil aliuins 
majority, 52. 

beipu'sls under, with re)nignaut condition. 
2G7. 

conditions imjiosed by will contrary to, 
are void, 53. 

consLrnctiou of wills under, 17, 18, 55 
GO. 

gifts to females without 

woi’ds of inheritance. IS, 171. 
donre under, must be in existence and 
capable of taking for donor, 18. 


HINDU hWV— continued. 


disherison of heirs by will in Benf^al 
under IG, 59. ° 

effect of probate in case of executor of 
will under, 314. 

effect of repugnant condition imposed 
by w’ill under, 51, 51 
effect of s. 83 of the Indian Succession 
Act as to^ general bequests to Hindu 
females, 175. 

estato.s which may bo created by will 
muler, -W-S. 

estates unknown to, cannot bo created bv 
llimlus, 40. 

ex‘‘cutor under, cannot revive barred 
debt by acknowledgment, 377. 
form of testamentary paper immaterial 
under. 17. 

gifts to idols not void, though in nature 
perpetual, 216. 

giftsto persons unborn at death of testator 
v(dd, 213. 

importance of Tagoro case in limiting 
tostamentarv powers niulcr, 40. 
law of perpetuities whether a part of, 47. 
minority under, 17, 57. 
no formalities for executiou or attestation 
of wills ro(|uired under, 17, 57. 
nuncupative wills under, 17, 57. 
perpetuities except in case of religions 
endowment contrary to, 50, 51. 
persons capable of taking under a doviso 
muler, 48. 

Power to devisee to trustee under, 47. 
of executors under, 60. 

— • — of Hindus in Bengal to disinherit 
heirs, 4G. 

revocation of wills under, 17. 

Unle against perpetuities under, 50, 52, 
testamentary power of females under, 17. 
3G, GO. 

in Bengal, 36, 46. 

trusts how far rocogitiscd by, 49. 
trusts for accumulation void under, 51. 

person must bo in 

existence at death of testator, 48, 49. 
widows’ right of mnintenanco cannot bo 
be interfered with by will under, 63. 
wills not recognised by ancient, 5. 

muler, 16, 17, IS. 

not roquiivd to be signed or attest- 
ed muler, 58. 

under, might be revoked by parol, 

58. 

HINDU WIDOW— 


power of to dispose of accumulations by 
will, 55, 57. 

right of, to maintenance cannot bo inter- 
feivd with by will. 53. 
tostamentarv power of, over accumula- 
tions, 57. 


HINDU WILLS— 

attesting witness to, docs uol 
given In w ill, 99. 


lose legacy 
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HINDU WILLS — oontinned. 


course of legislation in regard to ijrobate 
of, 311, 312. 


early cases in Bengal as to, 25, 27. 

in Madras, 27, 31. 

history of 19*35. 

practice of Courts in granting pro- 
bate of, 223. ^ 

“oT V the Legislature, 

27> 2o, 29. 


earliest known existing, 25 

reported cases of, 25, 

declaration of Privy Council in 1862 as 
to validity of. 35. 

effect of grant of probate to executors of 
before Hindu Wills Act, 314. ^ 

establishment of validity of in Bengal, 27. 

in Madras, 27. ^ 

in Bombay, 32, 33. 

executor of, prior to Hiudu Wills Act 
power of, 3G9. 
growth of, 19, 35. 

in favour of females, Construction of, 59. 
influence of Brahmins on growth of, 21. 
influence of English Courts on practice 
of making, 22, 24. 

might be nuncupative under Hindu law 

57 , ’ 


not required to be signed or attested, 58. 
no formalities required for execution, 
attestation or revocation, 57. 
practice of making, originated in Presi- 
dency towns, 21. 

' — - when commenced, 21. 

^ ~ how far influenced by 

example of Englishmen, 22. 

practice at Fort William as to grantino* 
probate settled in 1832, 24. ° 

powers of executor of, prior to Hindu 
Wills Act, 269. 

— ; since Hindu Wills 

Act, 370. 


370 . 


• under Probate Act, 


under Act VI of 

1889, 370. 

recognition of in the French Settlement 
of Pondicherry, 25 

recognition of validity of in the North 
Western Provinces, 35. 

— in Ondh, 9, 35. 

in the Punjab, 9, 35. 

Eegulations as to in Bengal, 7, 8, 9. 

in Madras, 9. 

— ■ — in Bombay, 9 

in N. W. Provinces, 9. 

signature on, 87. 

to what extent influenced by western 
ideas and example, 24, 25. 

by Mahomedan example, 

24 . 

under Hindu Wills Act, application of s. 

187 of the Indian Succession Act to, 312. 
validity of, when recognised in Bombay, 
32, 33. 


HIADU WILLS — contintied. 

validity of, how far established in Bein/al 
in 1831, 27. ° 

in Madras in 1863, 31. 


HINDU WILLS ACT, 1870. 

circumstances which led to 
12, 13. 

extent of, 13. 
probate under, 311, 312. 


passing of. 





HISTORY— 


of wills in Europe 1-4. 

HOLY SHRINE— 

Bequests to, under Mahomedau law, 398. 
HUSBAND— 

of unmarried woman, bequest to, vests in 
first busbaud, 113. 

under Succession Act, consent of, required 

to married woman being executrix, 

olO. 


ASSIGNED DISTRICTS^ 

notification under Act V of 1881 as to 14. 
Probate and Administration Act applies 

m, 0.50. * ‘ 


IDIOTS— 


cannot act as executors, 317. 

make will, 75. 

IDOLS— 

gift to. not void under Hiudu law aa 
against rule of porpotuitios, 216. 
non bond fide endowment of, k), 208. 
perpetnities under Hindu law invalid 
except in case of, 50, 51. ’ 

rule gainst perpetuities not to be avoid- 
ed by colourable dedications to, 50. 

IGNORANCE— 

of conditions as to legacies, effect of, 264. 

ILLEGITIMATE CI-IILDREN— 

gifts to, 182, 187. 

future, 182. 

reputation of parentage in respect of, 


ILLNESS— 

want of testamentary capacity from, 82. 

IMMOVEABLE PROPERTY— 

exoneration of, for which land revenue is 
payable periodically, 292. 

IMPERFECT DESCRIPTION— 
cases of, 135. 

IMPERIAL CONSTITUTIONS— 

modificatiou of Roman law of wills by, 4, 


INhKX. 



IM 1>LTCATI()X— 

exocutor by, 318-320. 


IMPORTUNITY— 

wlion amoanting to unclno inflnoncc, 83, 
84. 

INCAPACITY— 

caiipcd by (lrunkcniin.«9 or illness, 83. 
caused by extreme old nge, 82. 
of minor to make will, 57. 


INCOME- 

of Imsband’s estate, power of Ilindn 
wiflow over, 57. 

ntKjnalilii'd l)e(iuest of, passes an absolute 
estate, 21)5. 
of legacies, 3Sti-3S8. 

INCOUPORATJON — 


of dociiineiits, proof of identity necessary, 

()8. 

as a will, OG, 70. 


of paper.s by reference, b(*, /O 
not found, 71. 


INCUMBRANCE— 

beipiest of prn]»evty wbicb is subject to, 
281). 21)0. 21)1. 

exonerai i<m of property bctpicathed which 
is subject to, 281). 21)1 
what is within meaning of, 15-1 of Indian 
Succession Aet, 21)2. 

INDIAN SUCCESSION ACT— 

classes of persons to whom applicable, 

8-10, (il 

njiplics to Europeans, 01, 02. 

— ■ ■ — — Annenians and Parsces, Gl. 

— Nativo Christians and their 

descendants, 01. 

natives of India otlier than 

Jl indns, ^laluanedans ai\d Bmldhists 
and not excliuled under s. 332, 01. 

Jews sulijcct to, 15, llUh 

in Aden oxemiUeil from, 11. 

Khasias exempted from, 12. 

Nativo Cliristians in Coorg exempted 
from, 12. 

Syntengs in Assam exempted from, 12. 


in 

what districts declared to be 

in force 


in Bengal, 15. 




m 

ainlv based on 

English law, 4. 



Part XV 11, 54. 
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370 

V 

of 1805, s. 3, 0 

12.70.215,217, 315, 

323 

8. 
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i , . . 1 

• • • 

• • • 

81 


— illustrs. (d) (b) and (r), 

' % 

82 

B. 

n 

... 133, 3 


370 

s. 

20, 

• •• 

• « • 

107 

B. 

2-1, 

• • • 

* • * 

228 

B. 

40, 

... 41, 74. 

so. 

81 

— 

— Ex pi. 1, 

... 55, 

57, 

80 

— 

— Expl. 2, 

« • « 

* • • 

81 


— Expl. 3, 

• • • 

» ■ » 

i 0 


— E.xpl. -1, 



82 
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• •• 
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s. 

49, 
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8. 
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88, 89, 91, 

95, 

97 


— - 

tbml rule, 

ft ft ft 


• ft ft 

97 

8. 

51. 


• ft ft 


ft ft ft 

67 

8. 

52, 

• • « 

ft ft ft 

101, 

102 

— 


ills. fu)(c)(/), 

ft • ft 


ft ft ft 

102 

— 

« 

ill. (6J, 

• ft ft 


• ft ft 

103 
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(d), ... 

• • ft 


ft ft ft 

103 



{0)y 

ft ft ft 


« • ft 

103 



Explaimtiou, 

• •• 


ft ft 

99 

8. 

53, 


ft ft ft 

101, 
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ft ft ft 


« ft ft 

104 

8. 

51, 

* 9 • 

• ft ft 


99, 

23S 

S. 

55, 

« # 4 

ft ft ft 


ft ft ft 

101 

S. 

.50, 

105, 

lOG, 

125, 

185, 

195 

S. 

57, 

• • • 

• ft ft 

107, 

118, 

120 

8. 

58, 

• ft • 

ft ft ft 


ft a a 

121 

8. 

50. 

• ft • 

• ft ft 


• •ft 

123 

6. 

00, 

• ft ft 

• ft ft 


a ft ft 

125 

8. 

01, 

ft « ft 

ft ft ft 


ft ft ft 

74 

S. 

02. 

• ft • 

133, 

138, 

148. 

192 

s. 

03, 

ft • ft 

• • ft 


ft ft ft 

140 

s. 

04, 

• ft ft 

ft ft ft 


132, 

145 

— 

— . 

illustration, 

• ft ft 


a ft ft 

145 

s. 

05, 

• • ft 

• • ft 


a • a 

137 

— 


ill. (a). 

ft ft ft 


ft ft ft 

137 

— 

. 

ill. ((-). 

ft ft ft 


ft ft ft 

137 

s. 

00, 

• ft ft 

• ft ft 


• •• 

139 

B. 

07. 

1 • ft 

4 ft 


ft • a 

148 

— 

• % 


ft ft ft 


ftft ft 

119 

— 


ill.(c), 

• ftft 


ft ft ft 

149 

s. 

08, 

ft ft • 

ft ft ft 


ft • ft 

H9 



ills, {(i), 

• • « 


• ft ft 

149 

8. 

00. 

• ft ft 

132, 

151, 

156, 

158 



ill. (a), 

• • 


• aft 

151 

— 


ill. (6), 

• ft ft 


• a ft 

A 

151 

S. 

70. 

* ft ft 

ft ft ft 


151, 

153 


. — 

ill. (a), 

ft ft ft 


ft ft ft 

152 


— 

ill. {h). 

ft ft ft 


ft ft a 

152 
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ill. U-). 
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ft ft ft 

152 

s. 

71. 

ft ft ft 

ft ft ft 


132, 
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B. 

7^, 

ft ft ft 

ft ft ft 

132, 

133, 
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S. 

73, 

ft ft ft 
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B. 

74. 

ft ft ft 

ft ft ft 


132, 

156 
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ill. .. 

• ftft 


• 

157 

S. 

1 5, 

« • ft 

• ft ft 

132, 

155, 
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— 

• • 

ill. (a). 

ft ft ft 


. 

157 



ill. {h)^ 

ft ft ft 


• •• 

157 

s. 

70, 

ft ft ft 

ft a • 


149, 

158 

s. 

77, 

133, 103, 100, 108 

, 170 

, 194, 

279 

s. 

78, 

ft ft ft 

ft ft ft 


107, 

168 

s. 

70. 

ft ft ft 

ft ft ft 


a ft ft 

170 

— 


ill. ... 

ft ft ft 


• ftft 

170 

s. 

80, 

ft ft ft 

175 


177, 

178 

s. 

81, 

• ft ft 

ft a ft 


175, 

176 

s 

. SI, 

ill. ... 

ft ft ft 


170, 

178 

s 

.82, 

ft • ft 

««• 

18 

, 173, 

174 

s 

. 83, 

» • • ♦ 

a a ft 


179, 

180 

- 


•ill (.D, 

• ft ft 


ft ftft 

180 
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ft ft ft 


ftftft 
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■ ill. id) (r), 

ft ft ft 
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180 
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ill U V 
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198 
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• ill. i 0. 
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8 83, ill. (gr), _ IgO 

s-84, ... ... 175,189, 197 

sec ill. ... ... 131 

■— ... 181 
®- ••• ... 187 

8-87, ... 175^ 182 

ill. (6), ... 

... ... 186 

- 18^ 

ill. (rf) (e) and (/J, ... 132 

-II’ •" 189 

... ... 182 

8. 88, 190, ... ... 192 

m!* (“) ... ... 190 

(l/) W and (i), ... 191 
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®- 89, ... ... ... 193 
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199 
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applies only to vested in- 
terests, ... ... 212 

s 90, ... 60, 203, 213, 214 

’ll. ... ... 214 
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applicable to Hindu Wills, / 222 

®- 213, 217, 220! 222 

s. 101, 213, 214, 215, 216, 217, 220, 

222, 224. 225 

- 216 

s. 102, 213, 217, 220, 222, 224, 225 

••• ... 220 

®* iXf’ — ••• ... 225 

s- 104, ... 226, 227 

S. 105, ... ... 1 . 57 ^ OOQ OQO 


212 

212 


222 


... 220 
... 225 
226, 227 
- 157, 228, 232 

ill. ... 228 

8. 106, ill. (a), ... ... 237 

8. 106, ill. (dj, ... ... 236 

— 234, 235 

s. 107, ... 239,244,258,259, 263 

Exception, ... 239, 243 

”':~7 ill- (^) W, ... ... 240 

8. 108, ... OAn ocQ 


239, 243 
. . . 240 


• -ill. ... 

8. 109, 
s. 110, 

8. 110, ill. a and 6, 
s, 111, 

ill. (a), 

m(5), 


242, 259 
... 243 

259, 272 
259, 272 
... 273 
... 259 

... 214 

245, 246 
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8. 113, 
s. 114, 
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- ill. (d), 

- ill. e, 
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‘ ill (6). 

- ill. c, 


s. 116, 

s. 117, 
8 118, 


8. 119, 
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ill. (b), 
ill. (c), 
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ill. (a), 


ill. 6, 
ill. c, 
ill. d, 

ill. a,' 

ill h, 
ill. c. 


ill. (a), 

• ill. 6, 

s. 121, 

ill. a, 

ill h, 

ill. c, 

ill. e, 

s. 122, 

s. 123, 

ill. fa), 

— ill. (6), 
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s. 128, 

ill. ... 

8. 129, 
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• ills, fd) and (e) 
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s. 130, 

-ill. ... 

s. 131, 

ill. ... 

8. 132, 

ill. ... 

s 133, 

8 134, 

8 135, 

8. 136, 
s. 137, 

ill. f6), 
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' • 25 X 

253 , 259 

254 , 259 
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251 

• •• 255 

* * * • • • 256 

••• ... 256 

257 

* * • 4 • « 255 

257 , 259 

••• ,,, 258 

258 , 259 

,»• 259 

261 

••• 261 

••• 261 

... 259 

... 262 

••• ... 262 

... 262 
... 2 G 0 

••• ••• 260 

♦ 260 

*•» •»* 262 

••• 262 

• •• 263 

• ••• 263 

•## 263 

263 

• .** 263 

••• 263 

• - ... 263 

264 
52 , 265 

• ... 2 G 5 

265 

• •• ••• 26 G 

• •• ••. 266 

... 52 , 267 

... 166 , 273 , 283 

••• 274 

190 , 276 

, 278 

... 278 

... 279 

••• ... 279 

... 279 

279 , 280 

• ... 280 

... 280 
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... 281 

•• ... 28 l 

... 281 

166 , 276 

.. 282 , p. 276 , 282 
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s, 

, 137, 

cxnl. 


• « < 

« • » 

276 

s. 

, 138, 


» 1 1 


• • • 

• * 4 

283 

8. 

, 131), 

s. 270, 


4 4 

» • « 

283 

s. 

l‘K), 


• 4 • 


« 4 

282, 

284 

s. 

HI, 


• » • 


• 4 ( 

« # » 

287 

s. 

142, 


• 


• « « 

^ • 4 

288 

s. 

113, 


• 4 • 


4 1 4 

» » » 

288 

8. 

114, 


• • • 


4 4 « 


288 


145, 


• • • 


• • • 

f ^ » 

28 1 

8 

116, 
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• 4 • 

281, 

105 

8. 
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' •« 


4 • • 


287 

S 

118, 


• • • 


• 4 1 

4 4 • 
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— ■ 

ill. 

(")) 


4 4 4 

« • 4 
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— 


ill. 



• 4 1 

• • • 
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ill. 

(c)i 


4 » 4 

• • • 

287 

8. 
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» ■ « 

00) 

288 

8. 
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• ■ 


• 4 4 


2S6 

_ 


ill. 

(")> 


4 4 4 

4 4 4 

286 

8. 

153, 

ill. 

(M, 


4 4 4 

• « » 

2S6 

— 


ill. 

(0, 


4 4 4 

4 • • 

286 

8. 

151, 


• « • 


4 4 4 

4 4 4 

286 

8. 
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« • « 


4 « 4 

289, 

292 

8 . 

155, 


• « » 


4 4 4 

# » • 

293 

S. 

156. 


> •• 


4 4 4 

4 • 

292 

S. 

157, 


« • « 


4 4 4 

293, 

291 

— 


ill. 

d. 


4 4 1 

• » 4 

293 

S. 

858, 




• 4 4 

• 44 

289 

— 


ill. 

h. 


» • 4 

• • 4 

289 

8. 

159, 


• 4 • 


4 4 4 

171, 

291 


* 

ill. 

a. 


44 • 

4 4 4 
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ill. 

h 


4 4 4 

• 4 4 

295 

i^— 


ill. 



III 

* 4 4 

294 

8. 

160, 




• • • 

173. 296, 

297 

S. 

161, 


« • • 


« 4 • 

4 4 4 

298 

8 . 

162, 


• « • 


4 • 

299, 

300 

S. 

163, 


4*4 


4 4 4 

• • 4 

300 

S. 
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4 • • 
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302 

8. 

165, 


4 4 4 


4 4 4 

4*4 

3ir2 

8. 
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4 4 4 

* 4 

3t)3 

S. 
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4 4 4 

* 4 4 

304 



ill. 
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4 4* 
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8. 
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8. 
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8. 
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3l»8 
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3tU» 
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309 

8. 
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309 

8. 
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309, 

310 
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ills, 
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• 4 • 
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310 

8. 

170, 


...313, 

323, 
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243. 355, 

369 

8. 

179. 

no longer ombiulicd 

in Hindu 
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1 Act, 


4 4 4 

• 4 4 

313 

— 


incori>omt< 

.'d in I'robate and 
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> •• • 
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313 

8. 
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8. 

182, 


4 4 4 
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8. 
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S. 
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320 


INDIAN SUCCESSION ACr-confinucd. 


s. 185, 


• • 4 

it* 

321, 346 
... 322 

8. 180, 


• 4 4 

^ m * 
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... 324 
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311, 323 
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326, 332 

8. 194, 
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... 331 
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... 353 
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s. 240, 
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s. 248, 


4 4 4 

% 4 4 

... 356 

s. 219, 


4 4 4 

4 « 4 

... 356 

s. 250, 


4 4 4 

« 4 4 

332,333, 357 

s. 251, 


4 4 4 

4 4 4 

... 853 

s. 252, 


• 4 4 

4 44 

... 35S 

s. 253, 


4 4 4 

4 4 4 

353, 359 


1NI>EX. 


.529 


INDIAN SUCCESSION 

0. 253, A, ... 

B, ... 

C, . 

ss. 254 and 255, 
s. 25G, 

8. 258. 
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INITIALS— 

signing will by, 87. 

admissibility of evidence where legatee 
IS described by, 135. ® 

legatee may be described by, 13-5 

signature by, must be with intention to 
give effect, 92. 

INFANT— 

of*" election in case 

capacity of, to mate wills under Halio- 
inedan law, 395. 

INFIDELS— 

"■'Iq Mahomedan law in faronr of, 

oyo. ^ 

INQUIRIES— 

to determine questions, as to object or 
subject of will, 133. 

INSANE PERSONS— 

cannot act as execntors, 317. 

395" wills under ilahomedan law, 

grant of administration for use and benefit 
or, daring lunacy, 317. 
incapable of making wills, 74. 

INSANITY— 

of sole executor, grants of administration 
m case of, 337-8. 

repnlsion to objects of natural affection 
may be evidence of, 78. 

under ilabomedan Law wills made dur- 
ing, are invalid, 395. 
wills made diu’ing, 75. 
proof of, 75. 

INSOLVENCY— 

of legatee, gift over upon, 298. 

ship^aie. e^ecntor- 
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INSOLVENTS— 

capacity of, to make wills under Maho* 
mcdan Law, 395. 

INSTRUCTIONS TO SOLICITORS— 
when treated as testamentary, 66. 

INTENTION— 

of testator to include illegitimate children, 
indications of, 186, 187. 
of testator to revive will or codicil, how 
evidenced, 1 20, 128. 

See CONSTRUCTION, RULES OP. 

INTEREST— 

gift of, when snlhcient to vest otherwise 
contingent gift, 231). 

on legacies under Succession Act, 4 per 
cent., 388. 

under Probate Act, 6 per 

cent., 388. 

who is entitled to, 387, 388. 

not ])nyal)Ie on legacies refunded, 384. 
of fund what passes under bequest of, 

29 ' 1 -. 

payable until conversion and investment 
to secure residue payable for life, 385. 

INTERLINEATION- 

in wills, effect of, 121, 122. 

attestation of, 121. 122. 

in wlmt respect dilTerent from alterations 
in will, 123. 

INTESTACY— 

Administration in cases of, 327, 329. 
in case of lapsed sharo of residue, 205, 
20G. 

INVENTORY— 

when to be exhibited bj’ executor, 373. 

INVESTMENT— 

of funds to secure annuities, 301. 

residue for life, time and 

manner of, 388. 

interest payable nntil, 

385. 

of residue bequeathed for lifo without 
direction to invest in particular so* 
curitics, 385. 

IRREVOCAIJILITV— 

of early Roman wills, 2. 

ISSUE— 

constrnetiou of term, 187-9. 

JAINAS— 


course of legislation ns to wills of, 311, 
312. 

included in term Iliudn, 10. 


JEWS— 


JOINDER— 

of claims by or against executors, 3G7. 

JUDGMENT CREDITOR— 

whether entitled to oppose grant of pro- 
bate, 349, 350. 

JOINT EXECUTORS— 

under Mahomedan law, 402, 403, 

JOINT FAMILY— 

conception of testation contrary to prin» 
ciple of, 5. 

JOINT HINDU FAMILY— 

property which passes by survivorship 
in, does not vest in executor, 313. 

JOINT TENANTS — 

bequest to, whero one attests will, 100. 
no lapse in case of gifts to, 199. 

JOINT WILLS— 

are revocable, 65. 

when enforced ns compacts, 65. 

JURISDICTION— 

of Supreme Court to grant probate of 
Hindu and Maiiomedan wills, 312,313. 
to grant probate whei'c testator had fixed 
dwelling or property within jurisdic- 
tion, 353. 

where testator had no fixed 

dwelling within jurisdiction, 353. 

JUST CAUSE— 

for revocation of probate, what circum- 
stances amount to, 346-351. 

JUSTICE EQUITY AND GOOD CON- 
SCIENCE— 

wills which are to be construed according 
to principles of, IS, 186. 

KlIALKUAN— 

Frobato and Administration Act applies 
to. 326. 

KIIONDS— 

of Orissa, not Hindus, 11. 

KOLS- 

not Hindus. 

KORAN— 

Mahomedan wills recognised by, 393. 
KUS— 

not Hindus, 11. 

LAME (THE)— 

bequests to, under Mahomedan law, 398. 
LANGUAGE— 

of will immaterial, 73, 129. 


except in .Vden governed by Indian Sue* 
oessioti Act, 11, 106. 

revocation of wills of, by marringo, 106. 


LAPSE— 

applies to contingent bequests, 199. 

— where distinct shares are gitw* 
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IfAPSEi — continued, 

to legatees and any of them die, 199, 

doctrine of, 196-21'>. 

■ applies to moveable and im- 

moveable property, 197. 

• jq appointments by 

way of beqaest under powers, 197. 
does not arise in case of bequest to a 
described class of persons, 2Ul. 

^7"'^ bequest to A 

toi’ 2H 205 “ predeceases testa- 

does not arise in case of bequest to 
dant 2ol, lof 

- apply where one of two joint le- 
gatees dies before testator, 198-9 
effect of declaration against, 198. * 
in case of bequest of debt, 197. 

legatees in shares. 


198. 


200 . 


gifts to tenants in common 


LEGACIES (SPECIFIC)— 

ademption of, arises from supposed inten- 
tion of testator, 281. 

may be adeemed by removal, 287. 
what changes in subject matter of, do 
cause ademption, 286, 287. 

under general description in, 

lOZy 166 

Sec BEQUESTS, SPECIFIC LEGACIES. 

legal guardian— 

of minor, grant of administration to. 80 
337. 

legal REPRESENTATIVES— 

bequests to, 175, 176. 

LEGATEES— 

law, 

described by initials, evidence as to, 135 
election by, 303-309. 

inquiries to determine questions as to, 

J oo* 


. . ^ share of a residue, 205, 206. 

stated! 

interests bow saved from lapse, 198, 199. 

LATENT AKBIGUITY^ 

paro^ evidence not admissible in case of 

LEAKE V. ROBINSON^ 

Rule in, 224, 243. 

may give way to particular iudi- 
cations of contrary intention, 225. 

LEASEHOLD PROPERTY 

misdescription of, 139. 

LEGACIES— 

debts must be discharged before, 379. 
in general terms, vesting of, 234. 
mqumes to determine questions as to, 133 
obtained by fraud, coercion, or undue 
influence, 82, 85. 
refunding of, 383, 385. 

paid under Judge’s orders, 


383. 


paid voluntarily, 383. 


„ „ *7 where paid under a mistak 

of facts, 383, 

~ ^ where executor had m 

notice of other debts, 383. 

"“TT assets were originalh 

sufficient, 384. ^ 

' 7 ~ where assets were not ori- 
ginally sufficient, 384. 

creditors may compe: 

to be without interest, 384. 
334 what extent allowed, 


misdescription of class of, 142. 
misnomer or misdescription of, 140. 
necessity for grant of probate to establish 
right of, in Court of Justice, 322. 

“acT!72^ ■■ 

secret trusts communicated to, 71, 73 

title of, not complete till assent of exe- 
cutor, 382. 

before assent transmissble to re- 
presentatives, 382. 

Law, who may be. 

oyD-7* 

^ . whether compe- 

tent to establish right under will before 
probate, 322. 

slayers of testators cannot be, under Ma- 
homedan Law, 396. 

when entitled to select from a number of 
articles of same kind, 160. 

LEGITIMACY — 

reputation of, 182. 

reputation of, evidence as to, 184. 

LEX FALCIDIA, 3. 

LEPCHAS— 

included in term “ Buddhists ” in Succes- 
Sion Act, 11. 

LEX LOCI— 

as to distribution of immoveable nro- 
perty, 379. ^ 

LIABILITIES— 

of executors under Mahomedan Law 
405. ’ 

See EXECUTORS, 

LIEN— 

bequest of property which is subject to. 
289, 290, 291. ^ ' 
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LIMITATION— 

in {•?isc of suit l)y creditor for refunding 
of logacies, 33t. 

period of, in case of election, 306. 

-■ ■■ in Kii>rlaiul, 306. 

oxeentor need not jdead, 377. 
liabilitv of executor where he allows 
debts to be barred by, 37-t. 
whether executor may pay a debt barred 

by, 377. 

LIMITATION ACT— 

does not apply to ap[)lieatious for pro- 
bate, 353. 

LIMITED GUAXT.S— 

of administration for u.se anil benefit of 
others, 335, 33 L 

until j)ruduelii.»n of lost will. 331. 

— ■ of will (Uitside jurisdic- 

tion, 33-1. 

LOCKE KINO’S ACT, 17 and IS Viet. e. 113. 
amendment of, 290. 2*Jl, 202. 

LOIIARDUOCA— 

Acts X of 18(!5. and V ami VI of ISSl 
(lechurd to he in foree ii», 15, 32(». 

LOST WILL— 

admissihility of deehuations of testator to 
pmve eiUitents of. 12L 
j)arol evidenet' of contents of, 116. 
preMiniptioii of revocation in ea>e of. 110. 
prohai,' of eopv of till production of ori- 
ginal, 333. 

proof of contents of, 116, 12L 333. 

LOWER lUTUMAlI — 

a})]iliealion of Probate and Administra- 
tion Act to, 325. 

LUX AT ICS- 

incapable of making wills. 7 L 
being sole executor.'!, grant of administra- 
tion in case of, 337-S. 
cantiol jiet a.s ('xeeutors, 317. 
grant of adiuinistraiiou during lunaev of, 

317. 

for use and beiu'lit 

of, 317. 

ineompefent to make wills under Maho- 
inedan Law. 305. 

may imike wills duringlueid interval, 75. 
under Mahomedan law cannot be exocu- 
t('rs, 101. 

. ^ are not operative on testa- 
tor reguinijig sanity, 75. 

LUNACY- 

of executor, irrant of administration in 
ease 1’, 337-3. 

of residuary legatee, there being no exe- 
cutor, gruuL of udmimsiiaiion in cases 
ol , 333. 


LUCID INTERVALS— 

lunatics may make wills during, 75. 

onus in case of alleged, 79. 

])roof of, 78, 79. 

See INSANITY. 

MADRAS— 

early cases in, as to Hindu Wills, 27-31. 

lu'actice of Courts as probate of 

Hindu Wills, 23. 

cstablislnnent of validity of Hindu Wills 
in. 27-31. 

Regulations dealing with wills in, 9. 

validity of wills when established in, 5. 

MAHOMEDAN EXECUTORS— 

whether competent to establish right 
under will without probate, 322. 

MAHOMEDAN LAW— 

aeee]>tanee bv legatee of bequest under 
300. 100. 

of oUice bv executors under, 

4'3. 

applicable to Cuteh Memons iu absence of 
s)>oeial custom, 10. 

betpiests uiuler acceptance of, by le- 
gatee, 300. 100. 

ademption of, 400. 


• 100 . 


creating porpetuities, 


invalid, o96. 


void, 300. 


of more than one-third 

of ■ things prohibited, 

for sinful pnrjwses, ns 
for building synagogues or churches, 

to slayer of testator, 390, 
to superstitious uses, 4(.*0. 
what may bo subject of, 


309. 

consent of heirs to bequests under, 896. 
joint executors under, 402, 403. 

}H'rsons in analogous position of exe- 
cutors th' sou foi'L 403. 

Row ers of executors under, 404-409. 
rnn edure whore no executors are appoint 
ted by testator. 403. 
what may bo devised nnder, 399. 
wlu'tlu r now appUeablo to Mahomedan 
wills under Pn'bato Act, 372. 
whi> may bo an executor under, 401, 403, 
who may bo logjitoos under, 895-7. 
wills under, animus tesiandi, 394. 

' — aiv rovivablo, 400. 

capacity of testator, 894, 395. 

— cajK\city of infants to make, 


395. 






jids, 399. 


capacity of insolvoutstomake, 
declared lawful by Koran, 


— viotinition of 393. 

— eivclion of bridges or mnS' 


inoex. 




ilAHOMEDAN LAW — continued. 

wills under, if in jest, invalid, 393. 

in favour of aliens, 396. 

hostile infidels, 396. 

inusjids or Holy 


Shrine, 398. 


etc., 398. 


widows, beggars, etc. 398. 


nearest of kin, heirs 
orphans, the lame, 


uses, 398, 9. 


pious or religious 

poor Christians, 399. 

relations, 398. 

— of Zimmees, 396. 

— lunatics incompetent 

to make, 395. 

— inay be made by signs, 394. 

may bo written or verbal, 


393. 


of slaves, 394. 

' perfect freedom (from sla- 

very) necessary in testater, 394. 

wills under, speak from death of testator 
396. ’ 

to what extent valid, 393. 

wine and pigs etc. traffic in which is pro- 
hibited may not be devised under, 399. 

MAHOMEDAN WILLS— 

formalities required for, 392, 393. 
jurisdiction of Supreme Court as to grant 
probate of, 312, 313. 

whether probate is necessary under 
Probate Act, 372. 

Powers of executors of, when governed by 
Probate Act, 372. 

“ when not governed 

by Probate Act, 372. 

MAHOMEDANS— 

legislation as to wills of, 311, 3:2. 

maintenance— 

bequests for, 263. 

gift of fixed amount of, will not vest 
_ contingent bequest, 241. 

gift of, when sufficient to vest otherwise 
contingent gift, 240. 

of Hindu widow cannot be interfered 
with by will, 53. 

payment of, to minors entitled to imme- 
diate possession of legacies, 586. 

majority— 

age of, for purpose of making privileged 
will, 105. 

manager— 

appointment of, for protection of property 
before probate, 354. 

MANBHUM— 

Acts X of 1865 and V and VI of 1881 
declared to be in force in, 15. 

Probate and Administration Act applies 
to, 326. 


MANCIPATION— 

form of Roman will bj--, 2. 

mariner— 

who is a, 102, 103. 
privileged wills of, 101, 105. 

MARK— 

by attesting witnesses whetlier sufficient, 
yi, 92* * 

executor of will by, 87, 88. 

MARRIAGE— 

does not revoke mutual wills, 66. 

^oj^ditioii in legacies as to, 201, 

if invalid does not revoke will, 106. 
will revoked by, does not revive on death 
ot husband or wife, 101. 
of attesting witness to legatee, 100. 
wlien will in exercise of power of appoint- 
ment is not revoked b}^ 1' '5. 
wills of Hindus etc. not revoked by, 106. 
MARRIED WOMAN— 

may be executrix, 316. 
if executrix under Succes.sion Act re- 
quires consent of husband, 316. 

; under Probate Act does nob 
require consent of husband, 316. 

power of, in England to dispose of pro- 
perty by will, 80 ^ 

power of, in India to dispose of property 
by will, 81. I t' j 

probate cannot be granted under Succes- 

smn Act to, without consent of husband 
0 / 2 . ' 

when executrix has all powers of oi’dinary 
executor, 372. 

testamentary powers of Hindu, 55, 81. 

married wom.\N’s property act, 

(India) III of 1874, 81. (England) 1882, 80. 
MAXIM— 

falsa demonstratio non nocet, 137. 
MAYORS’ COURTS — 

influence of, on practise of raakino- wills 
of Hindus, 22. 

MEDICAL CHARGES— 

order of payment of, by executors, 375. 

MEMONS— 

See CUTCH MEMONS, 10. 

MILITARY DEBTS— 

payment of, under Regimental Debts Act, 
378. 

MINORS— 

allowances for maintenance to, whore 
bequest to, is immediate, 386. 
appointment of, as executors under Muho- 
meduu Law, 401. 
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II INORS— ued. 

appointment of, as executors in case of 
MahoTnedan will subject to Act V of 
1881,401. 

being solo execntors, grant of administra- 
tion in case of, 837. 

— residuary legatees, grant of 

administration in case of, 337. 
capacity of, to make wills under Mabo- 
iTicdan Law, 3115. 

grant of administration with will annexed 
to legal guardian of, 315. 
grant of probate or administration dur- 
ing minority of, 315. 
incapacity of, to make a will, 57, 74. 
may appoint testamentary guardians of 
tlieir cliildren, 711, SO. 
may be executors, 315. 
not entitled to probate, 315. 
pavTuent of legacies for, to ollicial trustee, 
38(i. 

who arc, 79, 

MINORITY— 
age of, 70. 

inulcr Ttindn law, 17. 57, 70. 

ago of with reference to making of privi- 
leged wills, 105. 
ccmiputation of age, 19. 
grant of udiuinistralion during, 337. 
grant of prohalo or letters of adminis- 
tration (luring, 315. 

of legatee, postpoaeincnt of cdoction in 
case of, 3o7. 

testamentary guardians appointed during, 
70. SO. 

will made during, is invalid, 74. 

MlSDKSCRimtlN— 

in grant.s of probate or administration, 
correct ion of. 315, 340. 
of eliuiaeter of li'gatee, 141. 
of class of legatee.'^, 142. 
of legatee, elfeet of, 140. 

■ how correeted, 1 10. 

of freehold for leasehold, 130. 
of objects, 130. 

MISNOMKU— 
of legatee, 140. 

MISTAKE— 

in be(piest as to number of cliildivn, 142. 
in description of class of legaiees, 142. 
in will corrected from the context, 138. 

inado by draftsman, 130. 

• * 

when Court will correct, 84, 85, 

MG. 

revocation or destruetiou of will, under, 
is not olTectual, 100. 
words introduced into wills by, 84, 85. 

mortgage— 

by executors or administrators under 
Rrobate Act, 37o, 371. 

devise of property Nvhich is subject to. 
280. 200, 201. * 


MORTGAGE — continued. 

of subject of bequest, effect of under Ma- 
bomedau Law, 400. 

MUTUAL WILLS— 

irrevocable after death of either testator 
CG 

not revoked by marriage of either testa- 
tor, 6G. 

revocation of, 66. 

MUSJID3— 

bequests under Mahomedan Law in 
favour of, 308, 399. 

MURDERER— 

of testator cannot take legacy under 
Mahomedan Law, 396. 

NAGAS— 

not Ilindns, 11. 

NATIVE CIIRISTIANS— 

governed by Indian Succession Act, 11, 
in Coorg exempted from Indian Succession 
Act, 12. 

NATIVES OF INDIA— 

in what cases governed by the Indian 
Succession Act, 11. 

NATURAL GUARDIAN— 

of minor, whether entitled to adminis- 
tration, 337. 

NATURALIZATION ACT, 1870. 

power of aliens to make wills under, 74. 
NAVY AND MARINE WILLS ACT— 28, and 
20, Viet, e., 72, ... ... io3 

NEAREST OF KIN— 

bequests to, 173, 177,178. 

NEGLIGENCE— 

liability of executor for, 374, 375. 

NEICE— 

eoiistrnctiou of term, 187 -9. 
NEIGUBOUR— 

becpiost to, under Mahomedeu law, 398. 
“NEIMIEWS”— 

construction of term, 187-9. 

NEXT OF KIN— 

bequests to, 175, 177, 

NICKNAMES- 

admission of evideuco to explain, 135, 
136. 

NICOBAR ISLANDS— 

notitioaiiou under Act V of 1S81 as to, 
14. 

NORTH-WESTERN FROYINCES— 

Reg. V of 1799, dtvlared appliwiblo to, 9. 
Fi-oUito and Administration Act, appliw 
in, 326. 
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NORTH-WESTEKN PROVINCES— coHfd. 

early casaa as to Hindu wills in, 35. 
validity of wills when established in, 6. 

non-contentious cases— 

grant of probate by District Delegates in, 
o53« 

NOTICE— 

to caveator, probate cannot be granted 
without, 358. 

notifications— 

pnblished nnder s. 2 of the Probate and 
Administration Act, 326. 

nuncupative wills— 

mariners and seamen, lOl, 

^ long operative, 104. 

under Hindu Law, 17, 57. 

““ proof of, 17, 58. 

allowable under Mahomedan Law, 393, 

obliteration— 

in wills, effect of, 121, 122. 

how far and in what manner 
allowed to be deciphered, 121. 

not included in words “ otherwise de- 
stroying,” 118, 119. 

of portion of will by pasting over with 
paper, 122. 

OLD AGE— 

does not^ take away testamentary capa- 
want of testamentary capacity from, 81, 

o2* 

OFFICIAL TRUSTEES ACT (XVII of 1864.) 

payment of bequests for minors under 
386 , ^ 

ONEROUS BEQUESTS, 272-275. 

0NU8— 

in case of alleged secret trust communi- 
cated to legatee, 73. 

ORDINARY (THE)— 

jurisdiction of, transferred to Probate 

Court by, 20 and 21, Viet c. 77, 313 
(note). * 

ORPHANS- 

bequests to, under Mahomedan law, 398 
OUDH— 

recognition of Hindu wills by the Courts 
in, do. 

wills when established in, 6. 

OUDH estates act, 1869— 
provisions as to wills in, 6. 


PAROL EVIDENCE— 

admissible to show who is intended by 
legacy to Mrs. G , 135, 150. 

^^I'istian name 

left blank, 135, 150. 

of intention not admissible to show whom 
testator meant, when description applies 
partly to one and partly to another, 

r ~ where description applies 

to one person to show that another was 
meant, 149. 

to show who was meant 
wiiere no one answers the description, 

of intention not admissible in case of 
latent ambiguity, 149. 

of testator’s intention not adraissiblo 
unless there is a patent ambiguity, 14B 

not admissible to raise case of election 

oU5« 

^ show what original was 
m^case of erasures or obliteration, 

See EVIDENCE. 

PAROL WILLS— 

of soldiers, mariners and seamen, 101-105 
how long operative, 104. 

PARSEES— 

Succession 

among, regulated by 
Act XXI of 1866, 11 (note). 

PARTICULAR RESIDUE— 

gift of, 207. 


PARTIES— 


u VO 


^ wx itgctiusr; executors, 367. 

- concerning property vested in ex 


cutor, 323. 


partition— 

prohibition against. 

by Mahomedan executors, 405, 406. 

restrained by 
r2”268 attains majority 

PATENT AMBIGUITY— 

parol evidence not admissible in case of 
149. ’ 

PAYMENT— 

of annuities, 299, 301. 

PERSONAL ESTATE- 


PARENTAGE— 

as to reputation of children’s 


when real property passes under, 131. 

PERSONAL REPRESENTATVE— 
bequests to, 175, 178 (note). 


I’ERPETUATi EDICT— 
as to wills, 4. 

PERPETL'ITIER— 

l)C«| Hosts nnder Mahomodan Law crcat* 
iii^^ |i)0. 

cfToct of |)ower of appointment embrac- 
ing objects not ^vitliin i nl(' of, 170. 
except in cast' of religious endowments 
contrary to Hindu Law, 50, 51. 
gifts to idols under Hindu Law not void 
ns against rule, 2)0, 217. 
law of, liow far in accordance with Uiiidn 
Law, ‘17. 

(pieslioiis of, how determined, 215. 
restriction on English Law of, 215. 
rule aLoiin-st, not to be avoided by 
colourabh' dedications to idols, 50. 
rtil(‘ against does not apply to perpetual 
gift.s under Hindu Law to idols, 217. 

rERIODIC.-VL PAVMENTR— 

duo in respect of specific legacies, 202. 

I'EliEORMAXCE- 

of conditions, 252, 2G2. 

J'KXDKXTE LITE - 

grant of administration, 33S. 

PEXAL'l’Y— 

for rt'fusing to deliver up revoked pro- 
bale or grant of administration, 3()l. 
for ('xeeiitors not ca)mplying witlilawas 
to exliibiting inventory, 373. 

TEC U N I \\X V LE( ; AC I ES— 

abatement of nnmiitios witli, 299. 

St'o REQUESTS. 

rKTITION— 

for probate, form of, 353. 

annexing of translation of 

will to, in what cases necessary, 353. 

— particulars to be stated in, 

35G. 

must bo signed, 30G. 

* verification of, 35G. 

PIGS- 

cannot lawfully bo subject of bcfiuest nn- 
dor IMahomedau law, 390. 

EILGIUMAGKS— 

bequests for, under JIahomedan Law, 39S 

PIOUS PURPOSES— 

boipicsts to, under Mahomcdaii Law, 39S 

“ PLAX OE WILL”— 

inference from doenmeut being described 
as, 73. 

PLEREIAN WILLS- 

legislation of the Decemvirs as to, 3. 

PLEDGE— 

bequest of urticlo in, 2S9, 290, 291. 


PLEDGE — continued. 

of subject matter of bequest, effect of 
under Maliomcdan Law, 400. ’ 

POXDICUERRY— 

recognition of Hindu Wills at the French 
Settlement of, 25. 

PORTIO LEGITIMA OR FALCIDEA, 3. 
PORTIONS— 

children entitled to legacies as well as to 
302. ’ 

PORTIOXEUS— 

rule of English law to, 302, 303 (note). 
POWER OF APPOINTMENT— 

bequests in default of, 169. 

doctrine of lapse applies to appointments 
under, 197. 

embracing objects not within line of 
jierpctuitics, 170. 
execution of, 167, 172. 

where power is general, 167. 

gift over in default of, 170. 

exercised by will is revoked bv general 

revocatory danse in subsequent will, 
116. 

implied gift to objects of, in default of 
ai>pointment nnder, 167, 169, 170. 
implied gift arising from, 171, 172. * 
imj)roper exercise of, 170. 

not necessary to show intention to execute 
1G9. ' 

what is a, 105. 

whether revocatory danse in will in 
exercise of, will revoke prior will in 
exercise of another power, 117. 
will in exercise of, when not revoked by 
marriage, 105. 

POWER OF EXECUTORS— 

under Alabomedcu law, 322, 323, 325, 326, 
327, 10 1 — 109. 

See EXECUTORS— 

PRAETORIAX LAW— 

as to wills, 4. 

PRAETORIAX WILLS, 4. 

PHAN XATllUS - 

in Budelkhnnd not Hindus, 11. 
PRAYERS- 

bequosts for, under Mahomodan Law, 393. 
PRECATORY TRUSTS— 
in wills, 26S, 272. 

doctrine as to, not to be extended, 268, 
269. 

how created, 2GS, 269. 

“PRESENCE OF TESTATOR”— 
what amounts to, 94. 

PRESUM PTI ON- 
US to aUortxiioua made in will with pencili 

122-3. 


i\n£X. 


PRESUMPTION — co)fh‘« iied. 

as to alterations made with ink, 122, 123. 
as to revocation how rebutted, 119. 

where -will cannot bo 

found, 119. 


' where mutilated will has 
been in custody of testator, 110. 
as to survivorship, 251. 

as to time alterations were made in will, 

in case of bequests to executors, 274, 275. 

wills found with signatures des- 
troyed, 118. 

of election, 306. 

■ niay be rebutted, 306. 

~~ ■ binding on representatives 

of legatee, 307. 

that will was destroyed animo revocandi, 

114« 

“ — how rebutted, 11^ 

when blanks in will have been filled in 
123. ’ 

where attesting witnesses do not recol- 
lect execution of will, 94, 95. 

whether gifts are cumulative or substitu- 
tional, 192. 


PRIVILEGED WILLS, 101—105. 

age of majority for purpose of making 
105. ° 

attestation and proof of, 104. 

may be made by word of mouth, 102. 
who may make, 101, 
rules for execution of, 101. 
revocation of, 124. 

PRIVY COUNCIL— 

declaration of, as to validity of Hindu 
wills, 7. 

PROBATE— 


acts of executors before, 324, 325. 
attaching creditor whether entitled to 
oppose grant of, 349, 350. 
cannot be granted to married woman under 
Succession Act without consent of 
hnsband, 372. 

cannot be granted until expiration of 7 

days from testator’s death, 354. 

“ limited to part of testator’s 

estate, 355. 

conclusive as to representative title of 
executor, 354. 

conclusiveness of application for, if pro- 
perly made and verified, 353, 354. 
costs of contentious cases of, 361. 

Courts reluctant to exclude executors, 
whose appointment is revoked by in- 
ference only from, 321. 
definition of, 315. 
delivering up, if revoked, 361. 
discovery of codicil, after grant of, 321. 

eariy practice of Courts in admitting 
Hindu wills to, 23, 

p p r 
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ecclesiastical jurisdiction of Supremo 
Court to graut in case of Hindus. 312. 
effect of, 324, 325. 

■ in case of Hindus, 325. 

effect of bond jide payments before revo- 
cation of, 360. 

effect of entry of caveat against, 358. 
endorsement on graut of, of cojiy of cer- 
tain subsections of s. 90 of Probate 
Act, 371. 

examination of petitioner upon applica- 
tion for, 357. 

for special purpose, 338, 339, 
form of application for, 353. 

caveat against, 358, 

grant of, 359. 

gives no title to property which testa- 
tor could not dispose of, 356-7. 
grant and revocation of, 311—351. 
graut of, before Probate Act, 311, 314. 

by District Delegates in iion- 

contentious cases, 353. 

■ correction of errors in, 345, 346. 

- during minority, 315. 


324. 


- is in nature of decree in rc?n, 

- ; is conclusive against all tho 

world, 321.. 

limited in duration, 332, 338. 

\ 'r~ " original will 

should be produced, 333, 334, 335. 

grant of, contested in Civil Court, 347. 

must bo contested in Court 
which granted it, 347. 

• of the Rest, 343, 344. 

subject to exception, 3^2. 


s 


thougli limited in duration is 
enoral in application, 332-3. 

— — to ho contested in Court of 
Probate 347, 351. 

to uominces of legatees, 317. 


— ; when testator had fixed dwell- 

ing or property within jurisdiction, 353 

• — when no executor has been an- 

pointed, 329. ^ 

— when executor has died before 
testator, 329. 

' executor incapable of 

acting, 329. 

— — - whether limited or general, 355, 

granted by Higl, Court has effect throntrh- 
out India, 354. ° 

— in Bunnah, validation of, 15. 

grantee of, has alone power to sue etc 3G0 

grounds on which grant of, may be ques- 
tioned in Civil Court, 351. 

has effect over all projierty of testator 
throughout the province, 325, 354 

m solemn form, 350. 

■ conclasivo against persons 

cited, 3o0. 

’^357 upon application for, 
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PROBATE — continued. 


Jurisdiction in granting and revoking 
probate, 351. 

Limitation Act does not apply to appli- 
cations for, 353. 

limited to part of estate cannot be grant- 
ed, 313, 

■ ■ where 

whole estate vests in executor, 325. 
limitcMl to purpose specified in will, 338. 
necessity for production of, 322 note. 

taking ont, in case of Ilindn 

and Mahomedau wills under Probate 
Act. 372. 

not limited as to extent of authority of 
executor, except where authority is 
limited by will. 332. 

not to be granted by District Delegate 
wliero there is dispute or contention, 
35S, 359. 

of codicil discovered after pi'obato of will, 
321. 

of contents of lost will, 333. 

of destroyed will, 333. 

of copy of will, when granted, 333--1'. 

original c.xists, 33 1. 

of wills made outside jtrovinco not neces- 
sary if will already proved, 323. 

of Hindus etc. course of legislation 

in regard to, 311, 312. 
of wills of Uindns, jurisdiction of Snproiio 
Court to grant, 312, 313. 
of will with blanks, 123. 
ollicers authorized ns District Delegates to 
receive applications for, 11. 
order of })aYinent (if expenses of, 375. 
parlioulars to bo stated in petition for, 
35t;, 373. 371. 

jjor.sons contesting, mnst shew snllicient 
interest, 319. 

petition for, to be signed and verified, 356. 
])owor(>f Court to interfere for protection 
of projierty mitil grant of, 35k 
powers of executt)!', before, 321-5. 
praciicoin granting and revoking, 351- 
361. 

proceedings to contest grant of, 347. 
]U(ic(Hluro on entry of caveat against, 
358. 


when District Delegate can 

grant, 350 

punishment for making false vcrilical 
to jietitioncr for, 356. 
pnrebaser not bound to pay pure! 

money to executor before, 321-5. 
ronunciation of, 3267. 
revocation of, ou ground of fraud, 35; 
right of executor or logateo cannot 
established in Court of Justice w 
out, 322. 

transmission of certitioato by High Cc 
to other Courts on granting. 356. 
under what circumstaiioes grunted 
residuary legatee, 329-330. 


when none of the executors are of full 
ago, 316. 

when translation of will must be annexed 
to petition for, 353. 

where grant is to take effect throughout 
whole of India, 374. 

where there are several executors, may bo ’ 
granted to all simultaneously or at dif. 
ferent times, 320. 

where there are several executors, one of 
whom is of full age, 316. 

■ none of whom are of full 

age, 31G. 

where several executors are appointed, 
320, 321, 322. 

papers constitute the will, 

‘JOT 

whether attaching creditor may oppose 
grant of, 357-8. 

necessary to establish rights of 

executors or legatees under >vills 
of Mahomedans, 322. 

whetiier necessary in case of wills of 
Hindus etc. not governed by Hindu 
Wills Act. 322. 

who may applv for revocation of, 349, 
351. 

who may enter caveat against, 358. 

oi>posc grant of, 319, 351, 357. 

widow of Hindu testator who has left 
sons may op|>ose grant of, 350 


PROBATE AND ADMINISTRATION ACT— 


application of, in matters of probate, 311, 
312. 

applies in certain Scheduled Districts, 


in Andaman and Nicobar Islands, 

326. 

Assam. 326. 

Bengal, 326. 

llazaribagh, Lohardngga, Man- 

bhoom and Singbhoom, 326. 

Hyderabad Assigned District, 


- Nicobar Islands, 320. 

Punjab, 326. 

amendments in, by Act VI of 1SS9, 363. 
grant follows the inten'St under, when 
executor renounces or fails to accept, 
329. 


how far powers of Mahomodan executors 
ni-o governed bv, 323, 325, 326, 327 
.JO 1—409. 

in what districts doelared to bo in force, 18 
not made appUoablo to uiofussil of 
Bombay, 322. 325. 
not iheat ions e.xtonding, 321, 325. 
uotiticatious under. 14. 

powers of Mahomodan executors under, 

4t>S. 

luvbato cannot be granted to Mahomodan 
minor under, 401. 


INDEX. 


PROBATE AND ADMINISTRATION ACT— 

1881 — continued. 

procedure under, where executor re* 
nounces or fails to accept, 329, 

piovisions of Indian Snccession Act how 
far applied by, 14. 

Chapters XII to XIII of 1881 

II to ly... 


s. 2 
s. 8 
8. 9 
s. 10 
8 . 11 
s, 12 
8. 19 
s. 31 
8. 31 
8. 32 
B. 33 
8. 34 
8. 35 
s. 36 
8. 40 
s. 42 
8- 43 
8- 44 
s. 45 
8. 46 
8. 47 
8. 48 
8. 49 
8. 50 
8. 51 
8. 53 
8- 55 
8. 56 
8. 57 
8. 58 
8 59 
8. 60 
8. 61 
8. 62 
8. 63 
8. 66 
8. 67 
8. 6S 
8. 70 
s. 71 
8. 72 
8. 73 
8. 74 
8. 75 
8. 78 
8. 80 
s. 83 
8. 84 
8. 86 
8. 87 
8. 88 
s. 89 
8. 90 
8. 91 
8. 91 
8. 92 
8. 93 


* » » 




• • • 


404 
408 
14 
402 
402 
346, 382 
... 402 


• • « 


8, 


• • 


• ft ft 

... 360 

ft » ft 

, , , 344 

• • ft 

... 401 

» ft ft 

... 337 

ft ft ft 

337, 401 

« ft ft 

337, 401 

« ■ ft 

... 338 

« ft ft 

... 338 

ft « ft 

... 339 

• ft ft 

... 340 

• ft • 

... 342 

ft • ft 

... 343 

• ft a 

... 344 

» » • 

... 344 

ft » « 

... 3-14 

ft a « 

... 344 

« 

... 345 

ft ft ft 

... 340 

ft ft ft 

... 346 

«ft ft 

... 351 

ft ft ft 

‘ ... 352 

ft ft ft 

... 352 

ft » ■ 

352 

ft ft ft 

. . . 353 

ft ft ft 

353 

ft « • 

3o4, 356 

ft • ft 

... 356 

• • ft 

... 353 

ft « ft 

357» 373 

ft ft • 

... 353 

fti • 

.. • 356 

ft ft ft 

... 356 

ft ft ft 

... 356 

ft « ft 

... 358 

ft ft ft 

... 35S 

« •« 

... 358 

• ft • 

... 359 

• ft ft 

... 359 

ft ft ft 

... 359 

ft ft « 

... 359 

ft ft • 

... 354 

• • ft 

... 360 

ft ft • 

... 361 


... 352 

• ft ft 

... 357 

• • ft 

.. 367 

• ft ft 

... 367 

ft ft ft 

370, 408 

ft ft ft 

... 871 

« ft ft 

... 408 

• • « 

... 371 

« a ft 

... 372 
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« » % 
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ft ft ft 
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ft ft ft 


• ft ft 


ft ft ft 
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PROBATE AND ADMINISTRATION ACT 
— continued, 

s. 93 
8. 94 
8. 95 
s. 98 
s. 99 
s. 100 
s. 102 
8. 103 
s. lot 
8. 105 
8. 106 
s. 107 
8. 109 
s. Ill 
6. 112 
s. 113 
s. 114 
8. 115 
s. 116 
s. 117 
s. 118 
8. 121 
8. 122 
8. 124 
s. 125 
8. 126 
s. 128 
s. 129 
8. 130 
s 131 
s. 132 
8. 133 
B. 134 
8. 135 
s. 136 
s. 138 
s. 139 
s. 140 
s. 141 
S. 142 
s. 143 
s, 144 
s. 145 
s. 146 
s. 117 

8. 154 
a. 155 
s. 157 


• % ft 


ft ft ft 


ft • ft 


1 ft 


ft ft ft 


ft • ft 


ft ft ft 


• ft ft 


ft ft ft 


ft ft ft 


ft ft ft 


ft ft ft 


ft ft 


ft ft ft 


402 

372 
337 

373 

374 
374 
376 

... 376 

366, 376, 376 
... 378 
... 379 
... 380 
... 382 
... 381 
382, 399, 405 
... 369, 382, 383, 405 

382 

382 

383 
383 
388 
385 
3S5 
385 
385 
385 

... 387 
387 

387 

388 
388 
388 
388 
383 

383 

353 

384 
384 
384 

354 
384 

384 

385 
388 

374, 388 
370 
15 
361 


ft ft 




ft ft ft 
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ft ft ft 


ft • ft 


ft ft ft 


ft ft ft 
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ft ft ft 


ft ft ft 


ft ft ft 
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ft »>• 


ft ft ft 


ft ft ft 


ft ft ft 


ft « ft 


• ft ft 


ft ft • 


ft ft 4 


• ft ft 


• ■ ft 


s. 187 of Indian Succession Act nothin 
corporated in, 312. 
to whom and where applicable, 16. 

PROBATE PROCEEDINGS— 
procedure in, 346-351. 

PROCEEDINGS— 

to establish right of legatees or executors 
necessity for probate in, 322. * 

in contentions cases before District Jude-A 
360. ^ ’ 

where probate has been wrongly granted 
360. * 


5 - 1-0 


TNDES. 


rKOCEDURE— 

wlicro cxopiitor renounces or fails to ac- 
cept, 327. 

inuler Pioliato Art, 320. 

u’horo on n]>plicati<*n, District Delegate 
cannot grant probate, 350. 

PRODUCE— 

of fnnd, l)ef[nrst of, 173, 171, 20E 

of legacies, wliu is entitled to, 3b7, 388. 

PKODUOTION- 

of tt'StanuMitary papers, power of Court to 
order, 353. 

PROTECTIOX— 

of property beforo probate, power of 
Cotu t to interfere for, 351. 

“PROVINCE”— 

meaning of, in s 1S7 of Indian Succession 
Art, 323. 

probate' has effect over all tbe property 
of tc’Stai(W thronglu'iit, 32,', 35-1. 

will made wit liout, need not bo proved 
again in, 323. 

rUIJLIC POMCY— 

b('f|uests wilii conditions against, 207. 

gifts to i)ro.^]iective illegitmato cliildrcn, 
whether void as against, 183. 


REFUNDING— 

of legacies, 383, 385. 

» - — — at instance of creditors, 384. 

if assets not originally suffi- 
cient. unpaid legatee is entitled to, from 
paid legatees, 384. 

— — if assets originally sufficient 
unpaid legatee not entitled to, for paid 
legatees, 384. 

— of legacy paid voluntarily, 

383. 

• limit of, in case of one legatee 

to another, 3S4. 

paid under Judge’s order, 383, 

to be without interest, 384. 

— — to what extent allowed, 384. 

— when unsatisfied legatee must 

first proceed against executor for, 384. 

• where executor had no notice 

of other debts, 383. 

- — where legacy has been paid 
under mistake of fact, 3S3. 

within what period creditor 

may insist njjou, 384. 

REGIMENTAL DEBTS ACT— 

distribution of assets by Administrator 
General under, 378. 

53. / . 8 ... ,,, ,,, 354 

REGULATIONS— 


PUNJAB- 

Chief Court of, wbetber a High Court 
35 !• note. 

cUVcl of ]»iobato granted by Chief Court 
of, 354 (note). 

riotilieatiou luuler Act V of 1881, as to, 

11 . 

Prohate and Administration Act, applies 
in. 32(1. 

Recognition of Hindu wills by tho Courts 
in, 1)35. 

validity of >Yill3 nhen established in, 0. 


QUERELA INOFFICIOSI 
3. 


TESTAMENTI, 


RAJjrAHAldS— 
not Hindus, 11. 

RANGOON— 

eiVeet of probate grunted by Roamlor of, 
35 1 (note.) 

Court of Recorder whether a High Court, 
351 (note.) 

RECORDER’S COURTS— 

Inlluonee of, on practice among Hindus 
of making wills 23. 

RECORDER OF RANGOON— 

Court of, whetlier High Court, 354 (note), 
effect of i»robatc granted by, 354 tuoie). 


recogniiiou of Hindu wills by, in Bengal, 


27 


in Madras 


• • » 


28 29 

REGULATION IH of 1733 (Ben.), 8. 31 ’ 18 

NXXVl (Ben.) of 1793, 8 

■ XI (Ben.) of 1793, ss. 5 and 

0, ... ... ... 827 

XXXVIT of 1703 (Bon) 8, 27 

XLV of 1795 in Benares, 8 

— XLV of 1705, s. 6, S 

rocoguiiiou of Hindo 

7, 8,9 


wills bv. 


Reg. V of 1799. s. 11, 8, 9, 15 
Provisions of, as to 


Bengal, Behar, Orissji, Benares, 8. 

How far repealed by 


Hindu Wills Act, 9. 

still applicable in Ben 

ares, 9. 


deob\re<l to apply i® 

North West Provinces, 9. 

Reg. Ill of 1S02 (Mad.) wills 

imdcr, ... ... 9 

Ill of 1802 (Mad.) ... 28 

V of 1829 ^Mad.) 9, 2$, 29, 30 

Vlll of 1827 (Bom.,) ... 9 


REJECTION— 

of oriviu'ous particuUu'S in description (rf 
legacy, 139. 

of words iiuvnsistont with express* 
ed iuiomion, 155, 150, 
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RELATIONS— 

bequest to, 175-177. 

— under Mahomedan law, 398. 

RELATIONS BY MARRIAGE— 

bequests to, under Mahomedan law, 398. 
RELATIONSHIP— 

terms expressive of import legitimate 
relationship, 182—187. 

words e.xpressive of collateral, apply to 
whole and half-blood alike, 187-9. 

; — apply to child in 

womb, 187-9. 

RELIGIOUS ENDOWMENTS 

of Hindus, English Law of superstitious 
uses not applicable to, 53. 

See ENDOWMENTS. 

RELIGIOUS TRUSTS— 

in nature perpetual for benefit of family 
void under Hindu Law, 51. 

RELIGIOUS USES— 

bequests to, under Mahomedan Law, 398- 

t/ « 

gifts to, 228, 230. 
statutes relating to, 230. 
what are, 229, 230. 

REMOTENESS— 

decisions as to, in case of Hindus, 217, 
pfts void for, in case of Hindus, 217 222 

m case of gifts to a class, 211 . ^ 

limitation ulterior or expectant upon 
gifts void for, are void, 225 ^ 

questions as to, how to be determined, 

rule as to, applicable to Hindus. 215 
rules m England as to, 223. 

REMOVAL— 

ademption of specific legacies by, 287 
of^xeontora under Mahomedan Law, 403, 

rents— 

accrning after testator’s death are pay. 
able to legatee, 292. ^ ^ 

what passes under bequest of, 295. 

renunciation 

of executorship, 326-7. 
how signified, 327. 

representative 

bequests to, 175, 178. 

reprobate (/asifcj— 

appointment of, 

as executor may be annulled, 402, 


REPUBLTCATION— 

of will, validates bequest to attesting*’ 
witnesses, 100. ° 

REPUGNANT CONDITIONS— 

binding legatee not to alienate from 
natural line by adoption, 53. 
limiting sous’ right to adopt, 53. 
contrary to public policy, 52. 
against alienation, 52. 

■ partition, 52. 

imposed by wills, 52, 54. 
gifts with, 158. 

REPUTATION— 

of legitimacy, 182. 

REPUTED WIPE— 

when entitled to take bequest in favour 
of wife, 143. 

RESIDENCE— 

what is a suflScient compliance with a 
condition of, 257 (note 8J, 2G3 

residuary BEQUEST, 192-196. 

effect of failure of part of, 194 

ineffectually appointed, 

how constituted, 192, 196. 
if vested, legatee entitled to produce of 
from death of testator, 387. 

undisposed of, 

^05, 20d, 

passes immoveable as well as moveable 
property, 196. 
what are, 192. 

RESIDUARY DEVISE— 

Property is specific, 278, 

279. 

RESIDUARY LEGATEE— 

after payment of debts and legacies, sur- 
plus to be paid to, 385. 

_ — surplus to be paid to 
representative of deceased, 385. 

being a lunatic, grant of administration 
m case of, 338. 

cannot call upon general legatees to 
abate, 381. 

how constituted, 192. 
to what entitled, 193. 

representative of, when entitled to ad- 
ministration, 335. 

under what circumstances administration 
with will annexed to, may be orautecl 
to, 329, 330. ^ 

RESIDUE FOR LIFE— 

bequeathed, investment of funds to 
secure, 385. 

~ time and manner of conversion 
and investment to secure, 385. 

RESIDUE— 

lapse in case of a share of residue, 205,206. 
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IIESIDUK — continupd. 

Tiiny pass nndor the words “ ct cetera,” 
152. 

particnlnr or gonorn!, 207. 

words wide oiiougli to ])ass, may be re- 
stricted to things ejnsdem generis, 152. 

RESTRICTED MEANING— 

when words may be taken in, 151 — t. 

RETAINER— 

in India, executor has no power of, 376. 

REVIVAL— 

of codicil by will confirming all previous 
codicils, 127. 

of wills, 125-128. 

of wills, intention as to, how evidenced, 
125, 126. 

parol evidence (jf, not admissible, 125,120. 

REVOCAIIILITV— 

a test wliether paj)er is testamentarv, G2, 
Gib 

of wills under Muhomedan Law. 400. 


REVOCATION— 


by parol of wills under Hindu Law, 58. 
delivering uj) of jmibale after, 3(50. 
of bequest by gift in subsequent will or 
codieil to another, 115, 
of Hindu wills, no formalities required 
for, 57. 

of joint wills, G5. 

of part of will is not necessarily revoca- 
tion of whole, 110. 

of probate, ajiplieation for, by person al- 
leging ignorance of proceedings, 350. 
duty of Judge on application for, 347. 

effect of payments before, 

3G0. 

■ — for just cause, 31(5, 351. 

for just cause, whether attach- 
ing creditor may apply for. 358. 

• — who may apply for, 357. 

of prior codieil by codicil does not neces- 
sarily revoke will, 117, 
of privileged wills, 124. 

by marriage, 124. 

of wills, always a question of intention. 
108. 


by act of destruction by direc- 
tion, and in presence of testator, 107, 

by burning, tearing etc., 107. 

by ero.'tsing out testator’s signa- 
ture docs not necessarily amount to, 118. 

by cutting, 117, *118, lUL 

by marriage, lOo. 107. 

by obliteration, 110, 121, 122. 

by other will or codieil. 107. 

by scratching out signatures. 

118, lit). ^ ' 

by gome other writing. 108. 

by subsequent iucousisteut testa* 

mentary paper, 115. 


REVOCATION— coatmued. 

of wills, by subsequent will without revo- 
catory clause, 116. 

— by tearing, 107. 

by testator of unsound mind 

ineffectual, 109. 

during attack of delirium tremens 

109. 

— — by third person by direction and 
in presence of testator, 120. 

of wills, Doctrine of dependent 110— 
114. 

effect of covenant against, 120. 

121 . ° * 


— — general revocatory 

clauses, 116, 117. 

intention of testator may bo 

proved by evidence, 114. 

mere abandonment does not 


operate as, 119. 

not effectual if act done is by 

mistake or under false impression. 109 

110 . * 

• presumption as to, how rebutted, 


119. 


•• prevented by fraud, 83. 

nndor Hindu law, 17. 

Mabomedan law, 400. 

may be express or im- 

l>liod, 400. 

-- where act done is with view of 


— — ** — — T» 

sotting np some other paper, 110, 111. 

whether revocation of codicil, 

120 . 

• allowed in equity in 

ease of will for valuable consideration, 

120 , 121 . 

REVOCATORY CLAUSE— 

if general, ivvokes prior testamentary 
aj>pointment, llG. 

in will does not revoke prior will under 
power without special reference, 117. 

ROMAN LAW— 

dosherison of obildreu raider, 3. 
institution of tho /uutcs, 3. 

Lex Kaleidia, 3. 

postbumous legal cxistoucy of haem 
uiuler, 3. 

ROMAN TESTAMENTS-1 4. 

earliest form of, 2. 
proelaiined in Comiiia Curiata, 2. 
in I'lwiuotu, 2. 

• in Comiiia Curiata and in Pro- 

ciuetu in nature of private huvs, 2. 

no secivcY in resixx't of. 2. 

modern Eurv^^x'au ivill trace origin from, 

O 

per aes et Hbram, 2. 

rofoivuce to prior to tho Twelve Tables, 1 . 
ROYAL NAVY— 

special provisions as to wills of mariners 
and seamen in, 102. 
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BULKS OP CONSTRUCTION— 

all parts of will to be construed with 
reference to each other, 132. 

as to transposition, supplying or rejection 
of words, 132. 

benign construction to be pnt on will, 

in case of will as to personalty by testator, 
111 foreign country, 133. 

Court cannot make new will for testator, 

intention of testator to be sought for in 
his words, 130, 132. 

technical words not necessary, 130. 
use of, as guides in particniar cases, 133. 
whore mistake is due to draftsman, 130. 

Tvhere name of legatee once described, 
occurs again, 135. 

where technical expressions are used, 130 
where words are capable of twofold con- 
strnction, 132. 

words of testator primarily to be consi- 
dered, 130, 132. 

See BEQUESTS, WILLS. 

SADHUS— 

not Hindus, 11. 

SAILORS— 

privileged wills of, lOl-lOo, 

SALE— 

by administrator ad colligenda bona, 340 
by ilahomedan exeentors, 408. 
by executor to himself is voidable, 371. 

by executors or administrators under 
Probate Act, 370, 371. 

SANTHALIS— 

not Hindus, 11. 

SATNAMIS— 

not Hindus, 11, 

SCHEDULED DISTRICTS— 

Acts declared to be in force in 15 
SEAL— 

execution of will by affixing, 88. 

SEALING— 

whether sufficient signature of testator 

o/. ^ 

SEAMEN— 

privileged wills of, 101-105. 
who is included in term, 103. 

“SECOND COUSIN”— 

construction of term, 187, 9. 

SECRET TRUSTS— 
in wills, 71—73. 

evidence to prove, 71. 

- discovery in case of, 72. 

proof in case of alleged, 73. 

tftno there is a bequest to 

tenants in common, 73. 
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SECRET TRUSTS-ccn^,■«1,.ed. 

in wills, where there is a bequest to ioint 
tenants, 73. 

SELECTION— 

by^legatee, wliere a choice is given, 159, 

servants- 

bequests to, 142. 

SERVANTS’ WAGES — 

payment of, by exeentors, 376. 
~A^~37^ Eegimeutal Debts 

SHEBAITS— 

rale against perpetuities not to be avoided 

Id 

SHONAR3— 

not Hindus, 11. 

“SIGNED”— 

interpretation of, 88. 

SIGNATURE— 

by stamped name, 88 89 
bj^t^estutor must be’ before attestation, 

under assumed name, 8/ 
what is sufficient, 87,’ 88 * 
with initials, 87. 

with former name, 87. 
pieces of piper 

effect 

m presence of testator, what is. 94. 

made foi testator by another may be ac 
knowledged by him, 97 ^ ^ 

“sg. 9a connected with will, 

not necessary to wills under Hindu law, 

^ "'“''®®ses. effect of crossinn- 
or cutting out, 118, 114 ® 

effect of cutting out last, of several 
signatures, ammo ?-ei-ocaudt, 118 119 
piesmnption in case of cutting out or 
obliterating, 118, 119. ° ^ 

position of, in mils of Hindus, 89 
to b^e acknowledged, mast be on the will, 

^^9^971 acknowledgment of, 

whether sufficient, if not completed, 90 

SIKHS— 

conrs^e of legislation as to wills of, 311, 
included in term Hindu, 10. 

SINGHBHHII— 

1865 and V and n of 1881 
declared to be in force in, 15, 326. ' 
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“ SISTERS ” — 

includes half-sisters, 189. 


SLAVES— 

under Wahomedan law, appointment of a 
executors, 402. 

appointment of 

as executors may be annulled, 402. 

■ wills of, 402, 


SLAYER— 

of testator cannot take legacy under 
Maliomcdau law, 39G. 

SOLDIERS— 

privileged wills by, 101 — 105. 

SON OF A— 

bequest to, 144. 

SPECIFIC LEGACIES— 
ademption of, 276. 

- in case of a debt or money 

secured, 287, 288. 

— of pro 268. 

carry all income and jirofits accruing 
after testator’s death, 203, 
after ademption are not revived by a con- 
firmation by will or codicil, 289. 
after assent, executor cannot dispose of, 
360. 

becpiests of all testator’s personal estate 
are not, 279. 

of all testator’s personal pro- 
perty at a particular place are, 274. 

of stock whether, 279, 280. 

cases in which legacies have been held to 
be, 277, 278. 

carry income from testator’s death, 283. 
dealings with executor in respect of, 399. 
definition of, 276. 
devises of land are, 278. 
elYect of executor’s assent to, 383. 
gifts of annuities eharged on rents, 
wlu'ther, 27S. 

• annniiies charged on land are, 278. 

if contingent, produee undisposeil of, 387. 
how distinguished from demonstrative, 
276. 

interest and produce of, 387. 
legatee entitled to interest or produce of, 
387. 

liahility of, to ademption, 283. 
partial ademption of, 284. 
must bo in existeueo at testator’s death, 
283. 

of all testator’s stock, 
of stock, and re-]nirchaso of similar stock, 
281, 285. 

of stock, exoneration of, 293. 
order of jinyinent of, 380. 
residuary devises af land are, 278, 279. 
what are, 277. 

when called upon to contribute in de- 
licicuoy of assets, 380. 
to several persons in sneeession, to bo 
retained iu originul form, 281. 


STAMP— 

signing will with, 88. 

STAMPED NAME— 

execution of will by affixing, 88. 
signature of will by, 88-89. 

STATUTES— 

34 and 35 Hen. YIII c. 5, ,,, 80 

12 Car. II c. 24. s. 8, ... ... go 

29 Car. II c. 3, (Stat. of Frauds), s. 108 
s. 23, ... ... 102 


38 Geo. Ill, c. 87, ss. 1, 3, .. 339 

9 Geo. IV, c. 33, following of assets 


under, 384, 

0 

a 

• 

• 

1 Viet. 0. 26 (Wills Act), s. 7 

• 

80 

s. 9 

87. 

97 

s. 11 

102, 

104 

8. 15 

100, 

104 

8. 18 

« • • 

105 

8. 19 

• • • 

107 

8. 20 

107, 

120 

8.21 

» • • 

121 

6. 22 


125 

8. 25 

« • 4 

195 

8.26 


80 

8. 27 


lb7 

8. 28 

173, 

293 

8. 33 

202, 

203 

0 and 10 Viet. c. 03 

• 

307 

15 and 16 Viet. c. 24, s, 1 

89, 

91 

17 and 18 Viet. c. 113, 

a 

290 

20 and 21 Viet. c. 77, s. 70, 


833 

' 8. 73, 

* •« 

241 

“ s. 74, 


338 

s. 75, 

• •• 

360 

22 and 23 Viet. s. 29 

• « « 

380 

26 and 27 Viet. c. 57, 

354, 

378 

28 and 29 Viet. c. 72, ... 

«*• 

102 

33 and 34 Viet. c. 35, .. 


292 


STATUTORY POWERS— 

of testation given to Uindus, 54, 55, 

STOCK— 

aiU'inption of bequest of, 284, 285. 
bequest of all testator’s, is speoific, 284, 
exonenition of speeitic legacy of, 293. 
speeilio bequests of. 279, 280. 
siH'cifieaUv bequeathed, luivinent of calls 
on, 293. 

rule iu England as to exoneration of, 
293. 


STRIDUAN— 

testamentary powers of Hiudn females 
over, 40, 410. 

— under Hindu law 

of females over, 17. 

STUDENTS OF LEARNING— 

bequests under Mahomedan law for, 399. 

SUB-lllMALAYAN TRIBES— 

not iliudus, 11. 






SUBSTITUTIONAL BEQUESTS, 170. 189- 

following a life interest, 198, 199 

SUCCESSION ACT— 

m what cases applicable, 10. 

exempt 

pei^ns from provisions of, 10 * 

See INDIAN SUCCESSION ACT 
SUIT— 

^^^339.'’““'’" party 

by or against executors, 3G7. 
by^e^x^ecutor where cause of action s urvives 

con^rning property vested in executors, 

parties to, 323, 367. 

L ^ J- - A ^ m A ^ 


o-io 


^ ^ CO, 023. 3H7 

ofex ^ probate to establish right 
of executors or legatees by, 322. ° 

“ incaseofifaho- 


medan wills, 322. 


•11 — io case of Hindn 

wiUs not gorerned by Hindu Wills Act, 

toj^e^brought by grantee of probate only, 

SUPERSTITIOUS USES- 

among Hindus, grants to, 232. 
bequests under ilahomedan Law to 400 
Eng^b Law as to, not applicrble to 

rnl^ fn E endowments, 53. 

tndl.^ali:^''" “PP'T to 

SUPPLEMENTAL GKANTS— 

of administration, 3i4, 345 
examples of, 344, 345. 

SUPREME COURT— 

encouragement given by, to growth of 

power among Hindus 24 
WilTst 23. “ Probate of Hindu 

SURVIVAL-- 

of offien* 'f “Otion to executors, 367. 

“ co'’“ei:e"tot 37T""‘^ 
SURVIVORSHIP— 

Jiuestion of, is one of proof, 251 

to survivors of 

Mahomedan Law, among executors, 

^a^erable to death of testator, 251 

to period of vesting, 251. 

Q Q Q 


SYNAGOGUES— 

bequests under Mahomedan law for erec- 
tion of, 399. 

TAGORE CASE— 

importance of in limiting testamentary 
powers of Hindus, 49. ^ 

statement and results of, 44, 49, 

taluqdars— 

in Oudh, wills of, 6, 

tearing— 

atte^mpt, not sufficient to revoke will by, 

* ING”-^^ OTHERWISE DESTROY- 

includes cutting, 117. 

TECHNICAL IVORDS— 

construction of, 130. 
if used, how construed, 14 . 
not necessary in wills, 73, 129. 

TENANCY IN COMMON— 

Courts lean in favour of, 201. 
lapse iu case of gift to, 200. 
words which ordinarily create, 200 
TENOR— 

executor according to the, 318-320 

TESTAMENTUM per AES ET LIBRAIX- 

more ancient form of, 2, 
not secret, 2. ’ 

irrevocable, 2. 
formalities required for, 2 

testamentary APPOINTMENT- 

JS revoked by general revocatory clause 

in a subsequent will, 116. 

See POWER OF APPOINTMENT 

testamentary capacity- 

existenoe of delusions not sufficient to 
deprive a man of, 78. 
in case of aliens, 74. 

minors and persons of unsound mind 
cannot make will, 74 

of^persons who are deaf, dumb or blind, 
test of, 82. 

TESTAMENTARY DOCUMENTS 

of equivocal character, evidence as to, 65. 

TESTAMENTARY EXPENSES— 

payment of, 375. 
what are, 376. 

TESTAMENTARY GUARDIANS- 

appointment of, by minors, 79 80 
rights of, 80. 

TESTAMENTARY PAPERS— 

Power of Court to order production of 
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TESTAMENTARY POWER— 

contrary to spirit of llindn joint family, 

21 . 

influence of the CImrch in the spread of, 
in Europe, 2. 

of females, ntider Hindu law, 17. 
of Hindu females, 55 — 57. 
_ jjj respect of stridhan, 

40,41. 

' widow over accumulations of 

hnsband’s estates, 55, 57. 
of Hindus, decisions in Rongal ns to, 3G. 

■ in Madras, 30 — 40. 

in Bombay, 39, 40. 

■ declaration of Privy Council 

in, 1802, as to establishment of, 35. 

• does not extend to intorferenco 


with widow’s right to maintenance, 53. 

effect of Ttf'jorc case on, 44, 49. 

enconragement given to, by 


Mayors’ and Recorders’ Courts, 22, 23, 
21 .’ 

extent of, as to property, 41. 

‘ - limits of, 41. 

importance of Tagore case in 

limiting, 19. 

in Bengal, 36. 

in ^ladras, 37. 

over ancestral property, 46. 

to disinlierit heirs, 46- 

• intlnence of Mahomedau Law 


on, 21, 25. 

— limited as to creation of estates 


• • ^ ^ ^ ^ ^ ^ 

by general law of inheritance, 478. 

— not recognised by Hindu Codes, 


19. 


origin of, 19. 


57. 


— of widow over accumulations, 


to devise to trustees, 46. 

— to create (pialitied or parti- 

cular estate, 47. 

under ilitak.sliarn, 37. 

under Statutes, 54, 55. 

wlieii establisboil in Bengal, 


27. 


vinccs, 6. 


35. 


Rombav, 33. 

% 

Madras. 31. 
X. W. Pro- 

tbidh. 6,35. 
Punjab, 6, 


wbether regulated by general 

policy of law, 12. 

to bo reg\ilatod by Hindu Law, 

42, 44. 

to impose conditions on bequests, 51. 5 t. 

to ju'ohibit alienation or restrain parti- 
tion, bow far valid, 52. 

among Mahoiuedans, 392-109, 

testamentary St’CCESSUlX- 

ill England as to personal pri>pertv a 
modilicd form of Roman Law, 2. 


testator— 

attesting witness not competent to sign 
will at the direction of the, 97. 
bequests to lineal descendants of, 202. 

in case of Hindus, 203. 

cannot delegate power to revoke will, 
except in bis presence, 120. 
effect of death of one of several joint 
legatees before, 199. 
in England person signing by direction 
of, may give bis own name, 88. 
inquiries as to family and circumstances 
of, when permitted, 133. 
may acknowledge sigiiatm’e made for him 
by another, 97. 
may sign by mark, 87. 
must be conscious when attesting ynt. 
nesses sign, 94. 

must bo physically in position to seo 
attesting witnesses sign, 94. 
must exercise thought, judgment and 
rellection, 74. 

must sign or acknowledge signature in 
presence of each witness, 93. 
revocation of will by direction of, 107. 
signature by, after attestation, 97. 
signing of will by direction of, 88. 
testamentary capacity of, 74, 85. 
what amounts to presence of, 94. 
witnesses must actually see signature or 
mark made by, 07. 

THREATS— 

wills induced by, 84. 

TIBETANS— 

iu British India included in term Bud- 
dhists in Succession Act, 11. 

TODAS- 

not Hindus, 11. 

tombs— 

directions in wills under Mahomedau 
Law as to, 399. 

TRACING— 

over ju'ovious signature with dry pen not 
a sulhcioiu siguaturo, 93. 

TRADE— 

liability of executor who curries on, with 
the assets, 375. 

of testator, executor how far justified in 
com inning, 390. 

TRANSLATION— 

of will, when to bo annexed to petition 
for probate, 353. 

TRUSTS- 

bequests with precatory, 26S-272. 
devise by Hindus upon, 40. 
fvw accumulation, 226. 228. 
for accuiiuilation void under Hindu Law, 
51. 

now ivoognised under Hindu Law, 48, 
when void under Hindu Law, 49, 
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TRUSTEE— 

legacy to person as, not invalklatect by 
wife attesting will, 100. 

TWELVE TABLES- 

of the Decemvirs, provisions of, as to 
wills, 3. ’ 

powers of testators under 3 

reference to wills in Koman historr 
prior to, 1. ^ 

UNBORN CHILD— 
gifts to, 48, 54. 

in womb is in existence in contemplation 
of law, 210. 

"’>11 take under gift to children, 

- words expressive of relation- 

ship apply to, 187. 

UNCERTAINTY— 

bequest giving legatee a choice of dif- 
15^°* of same kind not void for, 

"~T amonnt capable of being ascer- 

tained not void for, 159. 

bequests void for, 149, 158-1G3. 

direction to erect a temple at reasonable 
cost not void for, 158. 

legacy of a reasonable sum for trouble 
not void for, 157. 

in object of gift under will, 143, 162. 
in case of gifts to charities, 163. 
two inconsistent wills without date or 
proof of priority are both void for, 115. 

UNDUE INFLUENCE— 

effect of rerocation of will being prercn- 
ted by, 83. ^ 

wbat amounts to, 83. 

wills induced by, 82, 85, 

UNIVERSAL LEGATEE 

^‘^Hi*nd“/s in <=ase of 

UNMARRIED 

interpretation of term, 143, 144, 

VALIDATION— 

of grants of Probate in Burmah, 35. 

VALIDITY 

of Mahomedan wills to extent of one-third, 
L^w^^ 395^ minors under Mahomedan 

VALUATION— 

of abatement with 

other legacies, 299. 

“VESTED”— 


VESTING — confinned. 

directions as to, 234, 236, 237. 

P^3’ ufc particular 

age, 

r gift over, 235. 

English Rules as to, 233-4. 

in case of direction to give maintenance 

or income meaiiwliilc, 239-^41 
Indian Law as to, for the' most part 
follows English Common Law, 234 
law in favour of early, 233. 

of bequest, condition subsequent must bo 
performed after, 252. 

of contingent gift, whore interest goes to 
same legatee, 339, 340. 

”^252““'’ precedent precedes, 

of legacies at particular time, wbat 
amounts to a direction for, 236 237 
contingent, 234. 

" time, 2^, 23r‘®'* particular 

-generally, 233-252. 

in general terms, 234. 


in lineal descendant of testa- 
tor, so as to make it pass to his rc- 
piesentative in case of death in life- 
time of testator, 203. 

possession, 234. 

subject to being divested, 


234. 


— which are conditional, 234. 
°^3ir.323’*^ deceased in executor, 


in case of Hindus etc., 313 

^ j. - /* * y * 


postponement of, where estate’ mnong 

chm^es, 235' “ 

survivorship wlien referable to period of, 

time^of, m case of legacy in general terms, 

’'’dWde'; 247-1^9 
VOID BEQUESTS, 213-232. 

WAGES— 

payment of by executors, 
o/O. ^ 

7 , payment of under Regimen- 

tal Debts Acts, 378. 

WIFE— 

legacy to, 141, 143. 

when term restricted to lawful wife, 143. 
applicable to divorced wife, * 142 


143. 


to reputed wife, 143. 


vestin’^ *'’^^*'**‘^ 

°^®arlj, I9fi. 

postp;n'Id"234,%V"‘ “ « 


WILFUL DEFAULT 

executors when liable for, 389. 
proof of, against executors, 389. 

WILLS — 

absolute estate may be reduced to estate 

tor life to give effect to subsequent gifts 
by, 158. ^ to 
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WILLS — confhiued. 


WILLS — continued. 


acknowledjjmont of sifrnntnre to, 07. 
act of revocation must bo with intention 
to revoke, 107. 

admissibility of evidence to explain nick- 
names in, 135. 

■ to show secret tnists, 71, 72. 
of statements of testator as 

to what dfKmmcnts constitnte, G8. 
after actjnired property passes liy, 1C2. 
all {)arts of, to be read togetlier, 158. 

to be construed with referenco 

to eacli other, 150 

all testamentary jrapors admitted to 
probate as the last, 115. 
alteration of, must be in presence of 93, 
94. 

■ of, prevented by fraud, 83. 

— • — — ^ in pencil or ink, 73. 

antiquity of. in Kiirope, 1. 

application to, of maxim fatsa demon- 

tilrttlii) inm 137. 
are not revoked by codicils further than 
necessary, liO. 

■ — by mere abandonment, 

110 . 


■ attempt to burn 

or tear, 117. 

as to moveable property of persons not 
domiciled in Ilritish India, l(j. 
as to jiersonalty by foreign testator, 133. 
cannot be revived by implication, 120. 

be revoked by testator while of 

iinsound mind, 109. 


— reserve i) 0 wer to testator to 
dispose of property by subsequent 
nnattested instrument, 71. 
ca})ablo of twofold construction, 132. 
classes of, in India, 5, 15, 18. 
codicil to bo considered part of will, 150. 
construction of technical ^Yords in, 74. 

where no i)ersou fully answers 

description in, 137. 


where some portion of doscriptioi 

docs not apply, 137. 

of, wliero intention cannot b 

given eifect to. to full extent, 133. 
construed according to principle of justice 
ecpiity, and good conseioiicc, 18, 18G. 
definition of, 129, 1G2. 

deshaiycd by mistake arc not revoked, lOS 


destruction of, in error or under false ii 
pression, 1U9. 

third person by direct! 

and in presence of testator, 120. 
documents held to constitute, G2.' 

testamentary, will ta 

eiiect ns, ()3. 

Lola to be I 

early Instory of, in Kurope, 1, 4. * 

ea'ecl of covenant not to revoke.' 120, 1 
—— rule tliat wills sjH'ak from deatl 
testator, us to passing property IG'* 
>Vord ‘'now’Miq 1G4. *’ 


effect of words being inserted in, through 
mistake or accident, 85. 

— -to be given to, as far as possible 
150-7. ' 

evidence as to testator’s property where 
meaning of, is doubtful, 137. 

execution of, by affixing seal or stamped 

name, 88, 89. 

by mark, 87. 

by scaling, 87, 88. 

by signing initials, 87. 

assumed name or 

former name, 87. 

where signature is at direc- 
tion of testator, 88. 

execution of, where will is in several pieces 
of paper, 87. 

form, language or materials of, under 
Indian Sneccssiou Act, G2. 
gcucial chnractcrisiics of, 61 — 85. 

revocatory clause in, docs not 

revoke prior will under power without 
special referenco to it, 117. 
governed by Act XXV of 1838, 16. 

by Indian Succession Act, 16. 

of two parts of, are directly opposed, the 
latter must prevail, 151. 
in llengal, when established, 5, 27. 
in IJombny, when established, 5, 32, 
in llurinah, when established, 0, 7, 33-35. 
in England as to personal property 
derived for Civil Law, 4. 

— ft moditied form of Civil Law, 

in Europe, earliest form of, 2. 

during iniddlo ages, 4. 

origin of, 4. 

in Madras, when established, 5, 27. 
in N. W. 1‘roviuees, when established, 6. 
in Oiulh, when established, 6. 9, 35. 
in Punjab, when established, G, 9, 35. 
in favonr of joint tenants with secret 
trust in favour of one, 73. 

— of tenants in common with 

secret trust in favour of one, 73. 
imlnced by frandulont promise, 73. 

* fraud, coercion or undue in- 

lluenco, 82, 85. 

• threats. 84. 

intlneneo of Chni-ch iu Europe upon the 
adoption of, 2. 

informal papers, when treated ns, 73. 
inquiries to determine questions as to 
object or snbjeet of, 133, 138. 
intention to bo gathered from the entire, 
132. 

interlineations, obliterations, alterations, 
erasures in, 121, 122. 
interpiviation of clauses in, which are 
capable of twofold construction, 154, 
157. 

— of, whore there are two 

irreeoneilable clauses, 155. 
language and form of, immaterial, 73. 
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WILLS — coniinued. 

language of, immaterial, 129. 

made by persons suffering from delusions 
75, 79. 

- for consideration, 65, 66. 

— - during lucid intervals, proof of, 78, 

- for valuable consideration, whether 
revocable in Equity. 120. 

in jest, invalid, 63, 

made without animus festandi invalid 63. 
may be contingent, 63, 64, 65. ' 

consist of distinct papers, 66. 

~ written in pencil, presumption as 
to, 73. 

minors incapable of making, 57. 

mistake in, corrected from context, 138 

mast be executed with requisite formali- 
ties> u2 

revocable, 62. 

take effect on death of testator 62 

necessarily revocable, 62, 63. 

no_ attesting witness disqualified bv 
interest from proving, 101 

no part of will to be rejected if it is possi- 

ble to put a reasonable construction 
upon it, 155. 

no secrecy as to dispositions in early 
Koman, 2. 

not recognised by ancient Hindu Law, 5. 
not revoked by invalid marriage 106 
not duly executed unless signed in presence 
ot two witnesses, 93, 94 

not expressive of any intention are void 
for uncertainty, 158, 163. 

“ wiU.'nS^"^ subsequent 

not revoked by abandonment, 119. 
of Hindu females, 40, 41 

9.'^ recognition of, by Legis- 

“—— declaration of Privy Council in 
lSb2 as to establishment of validity 

executory bequests under, 44 
generally, 36-60. 
in Bengal, 36. 
in Bombay, 39, 40. 
in Madras 36, 40. 
under Mitakshara, 37. 
of modern growth, 5. 

nnder, be devised 

“• Act 

applies, 15. 

to which Hindu Wills Act does not apply, 

"'omb 

Of '^^/eated m Madras by, 41. 

or Mahomedans, 16, 392-409. 

application of Probate 

32? 322, 323, 

325, 326, 32 7, 404, 408, 409. 

~^392, 3y^ required for, 


>y 1 JjLb — confDiued. 

of Mahomedan, witnesses to, 392. 

“ : — sanctioned by Koran, 5. 

ot manners, when privileged, 101-105. 
ot sailors, when privileged, 101-105. 
of seamen, when privileged, 101-105. 
of soldiers, when privileged, 101-105 
of married, women in England, 80. 

. . ; -in India, 81. 

Patrician class in Rome, 2. 
of Plebeian class in Rome, 2, 3. 

^^8T^82^^ suffering from extreme old age, 

of persons deaf, dumb or blind, 81 
of Romans, 1, 4. 

on^s^everal pieces of paper, signature of, 

operation of, may be dependent on event 
to happen after death, 64, 65. 
partly induced by fraud, 83. 
position of signature on, 12. 

power of Court to order production of, 
powers of Hindu females to make, 81. 

whether alterations 
12^ before or after execution of, 

Provisions as to privileged, 101-105 

"Srcfe SkfiT f"” >" 

revival of, 125, 128. 

revocability of, 105. 

''IenHon?lok ^ 

■■ destruction, bv 

direction and m presence of testatoi^ 

’’y burning, tearing etc., 

“7^ codicil, 

by marriage, 105. 

erx.* X ' ^^®°^seqaent inconsistent 
testamentary paper, IJ 5. 

r by subsequent will <?hnw 

Xrwise,‘lT6.‘'’ 

prevented by fraud, 83. 

revocation o'f wb"o!:,' I19! - 

rules for execution of, 86, 87. 

-—- of J^ndian Succession Act as to 
main^ based on English Law, 130 * 

^‘‘toi^S? death of testa- 

signature of, by testator, 87, 88 
signed after attestation, 97. 
signing of by direction of testator, 88. 

“ some other person/' 88. 
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5?j)cak from testntor’fl cleatli, 133, lfi3. 


■ death of testator as to subject 

of testator’s bounty, lOG. 
and 


same principle apjdies to objects, IGG. 
snp])!ying words in, 132. 
toclinical words not necessary in, 129. 
the outcome of more or less developed 
social state, 1. 

to be construed benignly, 132. 
to effect revocation of, there must bo 
naian's rcrecuad/, 119. 
transposition or rejection of words in, 
132. 

trusts not disclosed on face of, 71*73. 
nnder Act XXV of 1833, 317. (note), 
under Hindu Law, no formalities requir- 
ed, 57. 

whieii are not pjovornod by English Law, 
but by prineiples of justice, etpiity and 
^ood conscience, 18, 18G. 
under Mabomedan Law by minors, 395. 
Ijy insolvents or 


bankrupts, 395. 


to, 306, 398. 


bv lunatics, 395. 

% 

consent of heirs 

definition of, 393. 
deelareil lawful 


by Koran and traditions, 393. 


jmrpo.scs, 398. 


uses, 398, 390. 


for pious 


religions 


391. 


39G. 


if in jest, invalid, 
in favour of aliens, 
beg- 


gars, 395. 

clnl- 

(Iren, heirs, nearost-of-kiu, etc., 398 

heirs, 


39G. 


yiirinc or ^lusjids, 398. 


dels, 39G. 


hours, relations, family etc., 398. 


phans, the blind etc., 398. 


inics, 39G. 


Holy 


inti- 


neitrb 


or 


Zim 


signs, 391. 


may bo made by 


verbal, 393. 


written or 


niMS 39-1. 


ncccssitv for uni- 

• to what c-Kteut 

what cannot bo 
lawfully subject of, 399. 

who mav be oxc- 


valid, 393. 


ciUors of, -101, •l03. 


WILLS — contin ued. 

under Mahomedan Law who maybe lega- 
tees of, 395, 397. ^ 

under Roman Law, earliest form of, 2. 

disherison of children 


under, 3. 


edicts, 4. 


institution of haeres, 3. 
uiodilication of, by 


how modified by Im- 
perial Constitutions, 4. 

how modified by Prae 


torian law, 4 


of, 2. 


lex Falcidia, 3. 
of Patrician class, 2, 3. 
of Plebeian class, 2, 3. 
per acs et Ubram, 2. 
— ancient form 


— formalities, 2. 

irrevocability, 2. 
portio falcidia, 3. 

logitima, 3. 

position of familia) 

posthnmons legal ex- 
istence of haeres^ 3. 

proclaimed in Comitia 


emptor under, 2. 


Curliatia, 2. 


in Pro 


cinctn, 2. 
tamenti, 3. 
turn, 1, 


qnorela inofficiosi tes- 

testamontnm triparti- 

under the Praetors, 4. 
under the Twelve 


Tables, 3. 


■ — powers of 

testators under, 3. 

validity of, when established in Bengal, 
Bombay and Madras, 5, 32, 33. 
wlien Court will allow the spirit to over- 
eonio tbo letter of, 151. 
when lost, )>roof of contents of, 119, 120. 
wlion words may bo rojeciod, 145. 
supplied from con- 
text, 115, 117. 

whet lier testator has power to amhoriio 
legatee to nomiimto executors, 3l7, 
318. 

who may make privileged wills, 101, 105. 
with blanks, Construction of, 147, 150. 
in form filled up, Resump- 
tion as to, 123. 

pivbato of, 123. 


witnesses present when excentiou is by 
direction of testator, 89, 
wording of, must show inteuiion of tes- 
tator, 73. 

WILLS ACT (1 VICT., C. 2G)- 



9 

• « « 


S7, 

97 


11 

• » « 

• • « 

102, 

104 


15 

« * » 

» • % 

llKK 

238 


IS 

1 » % 

• % % 

1 * « 

105 



index. 


WILLS ACT (1 VICT., C. 26)~continued. 
s. 19 ... jQy 


s. 20 
s. 21 
s. 22 
24 
8. 25 
6. 26 
s. 27 

s. 28 
s. 33 


• • 4 


107, 120 
121 
125 
80 
195 
80 
167 
173, 295 
202, 203 


^le^VICT 

®' ^ ••• •■• 89, 91 

WINE— 

cannot lawfally be snbject of bequest 
under Mahomedau Law, 399, 

WITNESSES— 

to Mahomedan wills, 392. 

’T*" signed by testator him- 

8611) by* 

See ATTESTATION. 

WOMEN— 

whether competent to be executrices under 
Mahomedan Law, 402. 

WORDS— 

“ all my personal estate,” 131. 

“all the rest,” 131, 153. 

“ effects,” worldly goods ” may comprise 
immoveable property, 153. 

at or near,” 139. 

'’^ed?'2Gl270 

“ chattels,” 153. 

“child of .A,” 144. 

“children,” grandchildren, 187, 189. 

“cousin A,” 144. 

■ -- when construed in popular sense 

as husband or wife of cousin, 145 

— ;;firsUousina”etc.,187. ' 

— “goods.” “chattels” maybe 
^es^trained to things ejus dem generis, 

“ eldest son,” 144. 

“et cetera” after an enumeration of par- 
ticular things, 193, 194. 

may pass general residue, 152 

•— when confined to things ejus 
dem_genems, 152. ® '' 

^ goods,” 153. 

“ hou sehold furniture,” 153. 
nr"; goods,” 153. 

ouly 131 construed for life 

will yield to general 
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WORDS — con^mued. 

intent that estate should be for life 
only, 155. 

in general to be taken in their ordinary 
or grammatical sense, 145. 

“ issue ” “ descendants,” 187 189 

“monies,” “money,” J53. ’ 

“nephew,” “nieces,” 187, 189. 

“ nephew ’’ when to be taken in popular 
sense, 135. ^ 

“ not apparent.” 122. 

“ now ” “ in property of which I am now 
possessed,” 164. 

occurring in different parts of will must be 
used in same sense, 156. 

“PP'y <=‘‘*''1 womb, 

lo7) loy^ 

“on marriage ” when read “at 21 or 
marriage ”,145. 

“ “Z ” ‘■ead “ and ” and vice verse., 

“ otherwise destroying” does not include 
mere obliteration, 118. 

“payable,” “to be paid” 241, 242 

“provided,” “if,” “in case,” “in the 
event of”, 241, 242. 

expressive of collateral relationship apply 

alike to relatives of whole aud half 
blood, 157. 

“seenrities for money,” 154. 

“shares in Railway Company”, 153. 

“should,” “on,” “upon,” “at,” “from 
and after,” 24, 242. 

“sucli as survive,” “survivors,” “such aa 
shall be alive ”, 249. 

“ unmarried ”, 143, 144, 

nse of, in extended sense, 151, 153, 154. 

in restricted sense, 151, 152. 

‘vest,* 314. 

“vested,” 236, 7. 

wlien supplied from context, 145, 147. 
when rejected, 145 

“ when,*’ “as and when,” 241, 242. 
“youngstson**, 144. 

“WRITING**— 

by which will may be revoked, 108. 

unless testamentary. 


not admitted to probate, 108. 


YOUNGEST SON”— 
bequest to, 144. 

ZrMMEE— 

may be executor under Mahomedan Law 
402. * 

Mahomedan Law in favour 

of, 396. 
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A,.„ ,., „ B., 

AND 
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L ^J/i7 (ly Introduction to Part nf i /o\ 

Chapter of Act (a) Section of Act • (h{ P ^''7 ^'^^^'oduciion to 

States wind, l.ave aclopte/tl.e Acl ami of 
India to which the Act has been n ade aLTec n 

nHerpretation of Statutes -(O) Act II the 
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I.-Modern or Equitable Estoppel 
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- The , notices of the first edition ) 

of Estoppel noV'^et'deflf wTth !n"tlm including those porLns of the Law 

body of decisions had grown up ."i ndL S ^ greaT 

of cases still flows on. It must herefoT K ‘b® so-called Codes, and the stream 
and practitioner to meet with a tread?e^er. ^ ®l™"‘age to the Indian Law studem 
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. “ We have h^De h«t m! J ^ '-Twtes of India 
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THACKER, SPINK & CO., CALCUTTA AND SIMLA. 


8 


Thacker, Spink & Co., Calcutla\and Simla. 


Second Edition. Just Published. Royal 8vo, cloth. Rs. 16. 

TESTAMENTARY SUCCESSION 

AND 
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ANGLO-MUH AMMA DAN LAW- 

Dcnijf Si'o, doth, pp. 151. Ih. 6. 

AN INTRODUCTION TO THE STUDY 

OF 

ANGLO-MUHAMMADAN LAW 

By Siu ROLAND KNYVET WILSON, Bart., 

Late Header in Indian Law to the Unlversihf of Camhrldye. 

“ 'rills little work aims ot liuhteniiii' the task of the student wlio ia cntcrlDg u).x>n 
astuily of this (lihieult and complex subject, ('oimnciicing with a sketch of Mahomet 
as !i Icjfisl.-itor, and the Konm ns a livw-lwok, it pn.»cceiU to tnico the development of 
Muh:uiun;id:m haw, both orthodox an<l otherwise, and its ^“owth in India under 
Muliammadau rulei-s. 'riic lo-'^t two chapters arc taken up with the history and 
present footiujf of An^do Mulmmiuudan I^iw, and an outline thercid. The author's 
louj; experience, when he was reader »d Indian Law at Cambridge, Ims enabled him 
to meet the waiit.s of the student." — 

•' We think that the author has acted wisely by distinguishing by the prefix ‘ Anglo/ 
that small fragment of the Muhammadan Law which the Knglish Oovemment en- 
forces l»y its own tribunals. Very thoroughl\ has the author dealt with this fnigmont, 
and to those who desire to make some ac»iuaintance with this bmnch of Inditin 
Jurispnnlenwe, wo recommend the above Uiok with every confidence." — Lnie Mupnzine 

Iht'f JiifHi''. 

“ 'I’lio book is well and carefully written, showiiig a goml gnvspof facts juul theories 
and a whle and judicious reading of authorities on the subject,— as might well have 
been expected from the l.itc accomplished Keader i.*f Indian I.jiw in Cambridge 
University."- -.i.oubV ycorb. »7«/ }{<.>■ Ur. 


Dciop 8 ( 0 , doth, j>p. 495 . JU. 15 . 

A DIGEST OF 

ANGLO-MUHAMMADAN LAIV. 

I’.v Sill ROLAND KNYVET AVILSON, Bart., 

Lute Ixeadev in Indian [mu' to tlw V nivevsitt/ of Camhridqe, 

Setting forth in the form of n Code, with full references to modern 
nnd ancient nuthoriiie.s, the special Rules now applicable to Maham- 
inndans as such by the Civil Court of British India. 

“Sir Uoland has admimbly performed his difiienlt task. His Pigcj^t sets forth 
for the lu-st time in a romi»loto manner tho laws now applicable to Mahomotlans as 
Hueh by tho Indian Uonrts, together with Tull rofeveiu'cs to juiciont and modem 

authorities, and to the nding decisions of tho Judges as a work of tocJinieal 

coditicatimi it also takes a high place. It is hv no means the first servu'O of tho kind 
which Sir Ibdand Wilst.n has reiuleix'd to India ; but even if it stooil alono ho would h.avo 
aehu'vcd a work not unworthy of his own ivputation or of tho grx'at Univomtv 
m which he so h«ng and so ably rcpivsentod Indian biw."— TUnfs, 

“ Tbc volume is an interesting one even for the general reader, while tho lawvcr should 
bo able to get up Anglo-Muhammadan Law fi\>m the ‘ Digest ' with tho least ixissiblo 
trouble. Tn/us. * 

“This work will bo a woleomo addition to tho somewhat scantv stwk of modem 

Knglish writing upon this branch of Indian Daw Fimdlv, no puns have been 

snaied to make the rules and decisions visible at a glaneo. The Indo.x is copious, and 
the whole work well and clearly printed."— Tbin-s of India, * ^ 

With a eompUcatcxl task in what seems to us a mos^ 
Wd b..! ir“u 1 I". «,tatemonts of tho law and of pn-HNnlents aru 

rcfeit nec for all *t\ b '"i should fonu an invaluablo work of 
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Hoyal 8f«, cloth. Its. 16. 

THE INDIAN PENAL CODE: 

WITS' A COMMENTARY. 

By W. R. HAMILTON, 

Barnster-at-Laiv, Presidency Magistrate, Bombay. 

PRESS NOTICES. 

“ A Viiliuible work.”— GazcUc. 

fnisibilitroT s''0'vi„(f the a„d 

P.-.ica. cxpe..ie.,ec t„ the 

piece uf work, and should coinmeud itself to a lame cht'lTn^ ‘““7 

h\.y.''—I,uUtin Dailt/ ]S\ics. ^ ^ leadura, legal iis well as 

onL"::^n‘:ii " r'T; “ 

whii: notes on p.-ocodu^c tended to e-hr'^^'' ‘he Penal Cod'o, 

whether the ofronco be cognisable bailable coinnm 7 stating brielly 

to gain at a glance all the infom.a'tio« he r;quires.-7slda:,:;7n ““ 


Third Edition. Royal ivo. Rs. 14. 


THE CODE OF CRIMINAL PROCEDURE 

ACT X OF 1882, 

Together with Rulings, Circular Orders, Notifications, etc., of all 
the High Courts m India ; and Notifications and Orders of the 
Governmeut of India and the Local Governments. 

B DIVED WITH COPIOUS NOTES AND FULL INDEX. 

By william FISCHER AGNEW ts., 

gilbert S. HEaXDEHSON, Es;, M.I., f 

.Udlwr oj -A Ircat.^c on the Low 0 / SnrersAon in India." 

Third Edition. 

By gilbert S. HENDERSON. 

“To jtnlge from the etyle in which their present work is e.ii.ed, the number 
of cases cited bearing upon the various sections, the ample notes appended wl 
any explanation is necessary, and the full and complete indexes to the eas • T 

we have little hesitation in s.aying that, while nndonhtedlv ; s ^rei: t^’ 
best work Cl the subject, it need fear no competition in the future. 


12 


Thacker, Spink & Co,, Calcutta and Simla. 


In the Prefix'. Third Edition, Pe-written and Enlarged. 

THE 

LAW OF MORTGAfiE IN INDIA. 

With an Appendix. The Transfer of Property Act annotated. 

By rash BEHARI GHOSE, m.a., d.l, 

Tagore Lecturer, 1876. 


Royal 8yo, cloth. R$. 12. 

THE 

LAW im PRACTICE 


OF 



COMPKISING 


A short History of the Legislation on this Branch of the Law 
from the year 1793 to the present time, with Acts XVI of 1864, XX 
of 1866 and VIII of 1871 : also Act III of 1877 as amended up to 
date, with Notes, Annotations and Jnilicial Decisions. 

The Sections of the Tenancy Act, which affect Registration, with 
Notes, and the latest Revised Rules of the Bengal Government. 

The General Stamp Act with a Digest of Rulings and latest 
Rules and Notitications of Government. 

A Manual of Rules which have tlie force of Law and of all 
Circular Orders of the Department, Annotated with Appendices 
and Specimen Forms, and 

A List of Districts and Sub-Districts corrected up to April 30, 1895. 


By H. HOLMWOOD, i.c.s., 


District and Sessions Judge, Qaya, Late Inspector-General of 

Registration, Bengal. 


PRESS NOTICES. 

“ Mils cxoelicnt haiullunik of tUgested infovniutiou on the L:\w and Pnu'tiA'O of Rc^s. 

• , , . I - , , I . 1 . ween its tnu-ers the nwier will And, 

pmitod in clear typo and ndinir.d>ly armnged. all the Stamp L\w, I'rvK'odnro Rules, and 
Judiciid Decisions necessary to the duo ix'^stration of titlc*decAls and sevuritic^i. . . 

It fills a void aiul has a distinct v;Uue of its own Kow largD 

offices, wo vonturo to think, can affonl to bo without a copy of this carx'ful and uupr&' 
toutious \\’ovk.''—S(nt€snmiK 

"Mr. Holnnyood must ho congratulatc<l on his contribution to our lndi;Ui Law 
Manuals. Ho has ccrtuinly vsnccccvled in prinlucing a handy voluiuo of the Law upon 
tho subject, which we cmi recommend witli all i.vnfuloiU'O to th^^so whoso dvitios or 
whoso avocations bniiK in intact with the Rcgistnitiou Act.’WriyfiAwaii. 
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TAGORE LAW LECTURES, 1878. 

Second Edition, Revised. Royal 8vo. Rs. 10. 

THE HINDU LAW OF 

marriage and STRIDHANA. 

By the Hon’ble GURUDASS BANERJEE, M.A., D.L., 

Jndge, High Courts Calcutta^ 

CONTENTS. 


I. — Introductory Remarks. 

II* — Parties to Marriage, 

III. — Forms of Marriage and Forma. 

lities requisite for a valid 
Marriage. 

IV. ^Legal consequences of Marriage. 

V. — Dissolution of M a r r i a u e 

Widowhood. 

VI*"“Certaiii Customary and Statu* 
tor}’ Forms of Marriage. 

VII. — WJtat constitutes Stridhana. 


VIII.— Rights of a Woman over he 
Stridhana. 

IX. — Succession toStridhana, accord, 
ing to the Renares School. 

X.— .Succession to Stridhana, accord' 
ing to the Maliarn°htra Dra- 
vida, and Mithilu Schools. 

XI. .-Succession to Stridhan.a, accord- 
ing to tlie Bengal School. 

XII. — Succession to Woman's Proper- 
ty other than her Stridhana. 


TAGORE LAW LECTURES, 1880. 

Royal 8vo, cloth. Rs. 16. 

THE PRINCIPLES OF THE 

HIUBE LAW OF ISHEEITAITCE, 

TOGETHEH WITH 

I. A Description, and an Inquiry into the Origin of the Sraddha 
C eremonies : 

Account of the Historical Development of the Law of Sue- 
TT¥ A Vedic Period to the preseut time : 

^ Digest of the Text-Law and Case-Law, bearing on the Subject 
of Inheritance. 

By RAJKUMAR SARVADHIKARI, B.L., 

Law Lecturer and Professor of Sanshrity Canning College, Lucknow, 


THE 


TAGORE LAW LECTURES, X879. 

Royal %vo, cloth, Rs. 10. 

THE LAW RELATING TO 

HINDU WI] 


O W 


By Baboo TRAILOKYANATH MITRA, M.A., D.L,, 

Law Lecturer, Presidency College. 


I*— The Sources of Hindu Law. 

II.— The Condition of Women and 
the Obligation of Widows. 

Ill,— The Widow’s Rights of Succes- 
sion. 

V.— The Obligations of the Widow 
as Heir. 

V.— The Re-marriage of Widows. 

VL— The Nature and Extent of the 
Widow’s Estate. 


VII. — The Nature and Extent of the 

Widow’s Estate (continued). 

VIII. — The Alienations by the Widow. 

IX. — The Alienations by the Widow 

(cootinned). 

X. — The Rights of the Rever- 

sioners. 

XI. — Suits by Reversionera. 

XU.— The Maintenance ol the Widow 
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G^'oicn 8r/», cloth. Rs. 6. 

ADVOCACY & EXAMINATIOxN OF WITNESSES, 

luoluding the Duties and Liabilities of Pleaders iu India. 

Br H. N. MORISON, Esq., 

Ran'i'itcy.at-Loio and Advocate of the High OonrtyCalcntta. 

The work treats of matters of practice such ns taking instructions, 
speech, argument, exnmination-in-chief and cross-examination, and 
includes a resume of the duties and liabilities of Pleaders in India. 
The Legal Practitioners' Act. with the Rules of the High Courts relating 
to the admission of Pleaders and Mukbtears, appears in the form of an 
Appendix. 

“ UiidoMUtodly juniors and, p.Ksildy, not a few seniors too, may profit by the sensible 

and ju-aetieal hints Mr. Morisou gives as to the ./Ou.w of Counsel and the trc.itincnt of 

Witnesses Mi-, Monson’s book is certainly one that should bo 

bought. 

“A Wf.rk which will bo of material service to the younger members of the legal 
professinji in Indi.a."— /ed.o.i Doihi S> ir*. 

“A book whieli shouhl be put into tho bands of every young idoader before starting 
prai-th'c. If (Ivals in a pnpul.ar luainicr with llie whole «.f an Advocate’s duty from the 
iiioiuent of presenting himself to the ordeal t»f the cxaminatitui until ho re.tchcs the 

topmost rung of the ladder 'I'ho liook contains many hints that will 

be of value to uU prai-titiimci's." — ft, . 

\\e can safely preiliot of Mr. Mi»riM*n's book that no one wln^ buvs it will ivgrot the 
small sum oxpeudeil mi its imrehase."— (Vc/V mu./ (inz tte. 

“ 'I’he chapter on ‘ Witnesses ' is extremely good.”--/brtii. • 

“ A very useful little l>(n*k .... The book is something more than a guide to 
the bar and eontaius u.seful hints on Advocaey and the Ex;unin'ation of Witnesse.s.”— 

‘‘ An intorostiiig an<l valuable addition to the literature of the profession. The 
subject is treated iu a broad and eomprehensive manner whieh makes the bemk 
attractive to tlie goncnil roa.ler. while at the same time the author brings judgment 
and expcnence to bear ui»on the every-day details of an Advocate’s life, and with 

a<limr!U)lo results enough has been said to indicate the highly practica 

aiul valuable ehamotor (if the wt.rk, which may safely bo commended to the’ attention 
alike i*f the lay public and of all Indian l.awyei's.”— 


Fourth Edition^ Revised. Demy See, cloth, Rs, 6. 

THE 

INDIAN LAW EXAMINATION MANUAL. 

Br FENDALL CURRIE, Esq., 

Of Lincoln's Inn, Ravrhter-at^Law, 


CONTENTS. 

Introduction— Hiudoo Law — Mahomednn Law — Indian Pena! Cotie— 
Code of Criminal Procedure— Code of Civil Procedure— The SpeciBo 
Relief Act Evidence Act — Limitation Act — Succession Act — Contract 
Aot—Uegistratiou Act— Stamp and Court Fees’ Act«— Mortgage— -The 
Easement Act— The Trust Act— The Transfer of Property Act— The 
Negotiable Instruments’ Act. 


OPINIONS OF THE PRESS. 

"The experience of the compiler in the learned profession with which he is 
connected, speaks for the usefulness ami imporinnee of the questions that have 
been put m with a view to prepare candidates for the examinttion.’’-/»idiaa 

“ U is excellently arranged,*’— 
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In Demy 8vo, doth. Rs. 10. 


THE H.-W. PROTIIOES REIT ACT; 

Being Act XII of 1881, 

As amended by subsequent Acts, 

With Introduction, Commentary and Append! 


ices. 


By H. F. house, C.S, 


H ? tolerably complete handbook of the law relatin^^ to 

a^ icultural and like tenancies in the Noln^ Western ProvincL Bu^ 
has done more. In his excellent Introduction he has ffiven a very intei-e.t 

the hranpl to all those who are interested in 

the brancli of law with which it deals.--Ci;n7 and Military QaZueT 


Demy %vo, cloth, Rs, 7. 


THE 

NORTH-WESTERN PROVINCES RENT ACT: 

BEING 

ACT XII OF 1881, AS AMENDED BY ACT XIV OF 1886. 

WITH NOTES, ^c. 

By H. W. REYNOLDS, C.S. 


Demy 8i’c, cloth. Rs. 8. 

THE NORTH-WESTERN PROVINCES LAND REVENUE ACT: 

Being Act XIX of 1873, as amended by Acts I and VIII of 187Q XU 

of 1881, XIII and XIV of 1882, XX of 1890, l/x/fo/ 1891 

WITH NOTES, GOVEIiNMENT OUDERS, UOAKD CIRCULARS AND 
DECISIONS, AND RULINGS OF THE ALLAHABAD HIGH COURT. 

By AZIZUDDIN AHMED, 

Deynty Collector and Magistrate, iV.-lK. Prorinces and Ondh. 


Third Edition, Revised, Re-written, and much Enlarged. 


THE 

LAW OF RENT AND REVENUE OF RENGAL 

Being the Bengal Tenancy Act, Putui Laws and other Revenue 
Acts, with Notes, Annotations, Judicial Rulings and Rules of the 
-Local Government, High Court, and the Board of Revenue. 

By Baboo KEDAR NATH ROY. 


i6 


Thacker, Spink & Co., Calcutta and Simla. 


Crown 8i-o, cloth, gilt. Ms. 12. 

HAND-BOOK OF INDIAN LAW, 

A Popular and Concise Statement of the Law 

WITH FUI.l. INDKX. 

By a Barrister-at-Law and Advocate of the High Court. Calcutta. 

PRESS NOTICES. 

“ This handbook is intended primarily to present to the nondegal public and 
to students an ahnd|;ment of the law, criminal ami civil, generally in force 
throughout British Imlia. It is concise, popularly written, and so far as we 
have boeu able to form an opinion on the point, complete. Lawyers ns well as 
students may tind it serviceable at a pinch. A short and excellent historical 
account of legislation and Courts of L iw in British India from tho time of the 
East India Company until the present day is ombo.lied in an Introduction. The 
Index is admirable. This book will bo of great use to compotitiou-wallahs.”— 
The Law Jottrnul, Decemhey 2'2/nf, 1894, 

“ shouUl command a very ready sale, Tho object of the 

author, wo aro told, has been to present, in as concise and popular form as the 
nature of tho subject admits, an abridgment of tho law, criminal and civil, 

generally in force throuheout British India One admirable feature 

of tho book is tho general arrangement for reference, which makes tho discovery 
of any rcipiired subject both simple and easy. Tho work of condensing has 
been well done, and no important point appears to have been omitted ; while 
at tho foot of each page tho latest ami best nutborities on each point are quoted.” 
— The Englishman, 

“ Will 1)0 useful to both these classes (nondegnl public and students), , . 
Tho book will bo useful to tho legal public as well as to tho classes for whose 
benefit it is primarily intended, for to lawyers it will servo tho purix)se of a 
convoniont indox or legal lexicon.” — Indian Dailg Xews, 

“Intended primarily for tho uso of laymen and students, this book will, 
wo doubt not, very soon becomo as recognised an anthority hero as ‘Every 
Man his own Lawyer’ is at homo ho (tho Editor) has well 

succooded in tho object ho has had in view — tho presentment in a concise and 
popular form of an abridgment of tho Cnminal and Civil Law generally in force 

throughout British Imlia Tho book is so thoroughly ‘ up to 

date’ that tho Land Ac.juisition Act passed last March is summarised therein. 
Tho Editor 1ms mlmirably succeoilod in his endeavour to give a lucid and 
accurate comj)ontlium of tho laws muler which wo live. The oxhaustivo index 
at tho end of the book nml tho bold typo used at the commoucement of para- 
graphs and for words of particular importanoo will materially facilitate reference 
.... So hamly a compendium of Indian judiciary should have a very 
largo sale.” — Bombag (ut:e(({', 

“ Will satisfy a prevailing want and ought to meet with a ready sale . . 

I carefully condensed work . , , , tho work will, wo may 

safely say, bo ablo to point out to tho uninitiated what, if he has a grievance, is 
tho proper course ho ought to p\u-suo ; and how, if he wishes to repair a wrong 
or redress an injury, ho must sot nl>o\»t it, and what is his remedy and tho best 
cmirso to pursue. 'J'ho work would seem to bo oxhaustivo, eomi>eudious, and, 
unlike tho general run of legal ])roiluctions, of small b\ilk, condensed and con- 
voniont to handle, and possesses a largo ami copious index of 112 double columns 
of fairly small print : without it a work of such a kind might run tho risk of 
becoming a trackless waste ; but with it, it is at onco handy and easily under- 
stood of tho people , , . . , is enterprising in character, and we tn\st 
it will moot with the success which it deserves, and may every purchaser of a 
copy remember that ‘ Ignoranda juris hand e.vcHsat: PioHeer. 
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HANDBOOkTfOR government EXAiVHNATI^ 

Third Edition, Revised. Crown 8vo, doth. Rs. 3. 

THE STUDENT’S HANDBOOK OF 

BIAHOMEDAN LAW. 

the Hon’ble Justice AMEER ALI CIE 

A,Uho>- of '^Mahomedan Law “ Ue Spirit of Mami’' "-The 

^rucs of Islam," £e., do. 

J)emi/ 8 VO, cloth, iip7blTmZ~6. 

A SHORT TREATISE 

ON 

n I ]sr X) u A 

A.S ADMINISTERED IN THE COURTS OF BRITISH INDIA 

-By HERBERT COWELL, 

Middle Temple, Barrister-at-Law 

Author of -The History and Constitution of the Court's and Legislative 

Authorities in India." s.eg,smne 

-a. o, aea AdaUc 

TiJ"'" Law briony .ud clearly before the stodent."-3/acfra, 


Crown SCO, cloth. Its. 3 ; Post-free, Hs. 3-3, 

INTRODUCTION 

TO THE 

REtHTLlTIOIS OF THE BEiT&lI CODE. 

By C. D. field, M.A., LL.D. 


Chapter I,— 


II 

fl 

If 


II. 

III. 

IV. . 


CONTENTS. 

Thf Bengal Presidency, 

ine Administration of Land-revenue. 

The Administration of Justice. 


A Reprint in Crown Svo, cloth, Rs. 3. 

THE 


PHINCIPLES OF JUDICIAL EVIDENCE- 

An Introduction to the Indian Evidence Act, 1872. ^ 

By Sir JAMES FITZ-JAMES STEPHEN. 


l8 Thacker^ Spink Co.^ Calcutta and Simla. 


Fifth Edition. Tliick%vo, cloth. J?jc. 18. 

THE 

LAW OF EVIDENCE IN BRITISH INDIA. 

By C. D. FIELD, M.A., LL.D., 

Bengal Civil Service^ 

Recently a Judge of the High Court of Judicature, Calcutta. 


This xoork contains the Indian Evidence Act {as amended np to \st 
January 1894), the Baniters' Evidence Aetf XVIIl of 1891 {as amended 
by Act I of 1893), and all provisions on the subject of Evidence which are- 
in force and nnrepealed by the Evidence or any other Act, 


OPINIONS OF THE PRESS ON THIS EDITION. 

One of tbe stnndnrd reference books of India is Field's Law of Evidence 

>Ve may say of the present volume, as was said of its predecessor, that it is 
rather a new book than a new edition. To (he Editor the revision has been, if 
not exactly a labour of love, at least a corollary of his own private study of the 
latest changes of (he law. An important and most useful feature of this editinn 
is a complete list of the Native States or * places therein* to which the Evidence 
Act has been applied by the Governor-General, No such list, we believe, has 
been compiled or published before. The entire work, we may say, bears the 
unmistakable traces of careful and critical revision. Every change that has 
been introduced is a very decided improvement." — F.nglishman. 

** The work has been brought up to date with a painstaking thoroughness which 
will be obvious to all who compare it with the fourth edition, and will be general- 
ly welcomed by judicial officers and the legal profession throughout India as 
the most complete and authoritative exposition obtainable of the subject with 
which it deals."— /ndian Daily Eetos. 

Mr. Field’s name is a sudicient guarantee for the completeness and accuracy 
of any legal work he undertakes, and his present venture will no doubt meet with 
due Appreciation in the profession."— .Sfafeirnan. 

^'Mr. Field’s ' Law of Evidence in British India* has long been recognised as the 
leading authority on the subject. His book is to the Indian practitioner what 
Taylor's work is to the English lawyer, and no law library can be deemed 
complete without it .... In conoluding this brief notice of his excellent 
treatise, which, as we have said above, contains a masterly exposition of the Law 
of Evidence applicable to this country, au historical retrospect of tbe course 
of legislation on that .subject, and valuable liints on estimating the value of 
Indian evidence, w’o can host sum up our opinion of it in tho words of the talentod 
author of Leading Cases done info English : — 

“ ‘ All this and more 
Is printed in a wise and weighty book, 

With gloss and mnmontury, case on ease, 

Rich soil for fresh debate and argument 
To swell tho garden of choice instances, 

And bless posterity with new delicacies 
Of hair-breadth’s differeuco.*" 


Civil and Military 
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Second Edition. Thick Demy Svo. Es. 16 . 

A COMMENTARY ON HINDU LAW 

OP 

INHERITANCE, SUCCESSION, PARTITION, ADOPTION. MARRIAGE. STRIOHAN 

■ ENDOWMENTS AND TESTAMENTARY DISPOSITION. 

BY 


PUNDIT JOGENDIIO NATH BHATTACHARJI, M.A., D.L. 

be without a copy of thie great work.-- 

“ Babu Bhattacharji is the greatest name in the recent hislorr of ,i n ■ 

==il==afS-PS 

of the hook is, that it gires us an insight' inlo Urn'ro^l Hi!l'’'l 


Second Edition, Revised, with Additions. Crown Svo, cloth. Rs. 4-8. 


AL SIRAJIYYAH : 


OR THE 

mahomedan law of inheritance, 

WITH NOTES AND APPENDIX, 

By ALMARIC RUMSEY, Barruter-at-Law, 

Professor of Indian Jurisprudence at King's College, London, 
Author of “ The Mahomedan Law of Inheritance,” etc. 
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Three Volumes. Imperial cloth. Its. 36. 

DI&EST OE lEEIAljf Ll¥ REPORTS, 

A COMPENDIUM OF THE UULINGS OF THE HIGH COURT OF 
CALCUTTA AND OF THE PRIVY COUNCIL, 1831 to Junk 1896. 

By D. SUTHERLAND, Esq., 

Barrister-at-Law, Middle Teviple, 

Vol. 1, 1831 to 1876, Rs. 8. Vol. II, 1870 to 1890, Rs. 12. 

Vol. Ill, 1891-96. Rs. 10. 

Tbe only Digest wliich shows on the fnea of each ruling where it 
has been followed, approved, over-ruled, dissenteil from, explained, or 
referred to ; and uflurds facilities, by means of cross-references, to 
speedily getting at a particular case. 


PRIVY COUNCIL JUDGMENTS. 

From 1831 to 1880. 

JUDGMENTS OP THE PRIYY COUNCIL 

ON APPEALS FRO 11 INDIA. 

By D. SUTHERLAND, Esq. 

The set of 3 vols. half-calf. Es. 27-8. 


Fourth Edition. Now Ready. Royal Sro, doth. Rs, 10. 

RULINGS OF THE PRIVY COUNCIL, 

1825 - 1897 . 


Oil Appeal from the High Courts of Calcutta, ^fadras, Bombay, 
and Allahabad. The Chief Court of Punjab, The Courts 
of the Judicial Commissioner of the Central 
Provinces, The Recorder of Rangoon, ttc., ito. 


By a. C. MITRA, 

Barrister-at-Jjixw, 
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Third Edition. Demy 8vo, cloth, pp. 299. Es. 10. 

THE 

HINDU LAW OF INHERITANCE, 

PARTITION, STEIDHAN AND WILLS ; 

With Leading Cases from 1825 to 1895. 

By a. C. MITEA, 

SarriHer-at-Lmo and Advocate, High Court, Calcutta, Author of 

The Transfer of Property Act.” 

TAGORE LAW LECTURES, 1892. 

Just Puhlhhed. Royal 8ro, cloth. Rs. 10 

THE HINDU LAW OF ENDOWMENTS 

BY 

PANDIT PRANNATH SARASAVATI, m.a., b.l., 

Vakil, High Court, Calcutta. 

Ill Crown Svo, cloth, Rs. 4-4. 

OUR 

ADMINISTRATION OF INDIA, 

AN ACCOUNT OF THE 

CONSTITUTION AND WORKING OF THE CIVIL DEPARTMENTS 

OF THE INDIAN GOVERNMENT, ^^^^“™ENTS 

With special reference to the Work and Duties of a DUtriet Officer 

in Bengal, 

By H. a. D. PHILLIPS, C.S., 

Author of “ Manual of Indian Criminal Law," “ Manual of Revenue and 

Collectorate Law.” 

New Edition in preparation. 

THE STAMP LAW OF BRITISH INDIA 

AS CONSTITUTED BY THE 

INDIAN STAMP ACT (No. I op 1879); 

RULINGS AND CIRCULAR ORDERS OF ALL THE HIGH COURTS 
Notifications, Resolutions, Rules and Orders of the Govei-nment 
of India, and of the various Local Governments, up to date* 
Schedules of all the Stamp Duties chargeable on Instruments 
in India from the earliest times. 

EDITED WITH NOTES AND COMPLETE INDEX. 

By WALTER R. DONOGH, M.A., 

Of the Inner Temple, Barrister-at-Law, 
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Third Edition. Sca* cloth. Its. 6. 

THE LAND ACQUISITION ACTS 

(ACT I OF 1894 AND ACT XVIII OF 1885. MINES), 

WITH INTliODUCTION, NOTES, ETC.; 

The whole forming a complete Manual of Law and Practice on the 
Bubject of Compensation for Lands taken for Public Purposes, 
Adapted for reference throinjhout British India, 

By H. BEIVERLEY, Esq., M.A., B.C.S. 


Second Edition. Devn/ Sco. cloth, gilt. Its. 17-12. 

LANDHOLDING 

and the relation ok 

LANDLORD AND TENANT 

JjY VAHIOL'S COCNTJUICS OF THE ]VUULD. 

By C. D. FIELD, M.A., LL.D., B.C.S. , 

Late a Judge of Her Majesty's High Court of Judicature in Bengal. 

8iii. Jls. 5-8; iiiterleared. Its. 6. 

MANUAL OF 

THE KEYENUE SALE LAW 

AND 

CERTIFICATE PROCEDURE OF LOWER BENGAL; 

Being Act XI of 1859 ; Act YII, B.C., of 1868 ; ami Act VII, B.C., 
of 1880 ; The Public Deniiuuls Kecoveiy Act, mcUuhng Selections 
from the Rules and Circular Orders of the Boaril of Revenue. 

WITH SOTES. 

By W. H. GRIMLEY, B.A., C.S. 

TAGORE LAW LECTURES, 1876. 


Itoyal 8r(», cloth. Its. 8. 

THE LAND TENURES OF LOWER BENGAL. 

By ARTHUR PHILLIPS, Esq., M.A., 

Standing Counsel to the Ooverninrnt of India in the Uigh Court of Calcutta, 

! ate Felloio of Si. Catherines College, Cambridge, Borrister-at-Lav. 
Contains the History and Law relating to the Land Tenures of Bengal 
from the Mnhomedan period to the present time. 

CONTENTS. 


1. — llic Hindoo Perlml. 

II. — The Maljomedan Teriud. 

lIl.^Akbar’s Seiilomont. 
lY.— The Zeniindfir. 

V.- The Talookdar and otlier Orticerj*. 
.Xsse.s^nunt oi Kevenue and 
Rent, and their Amount. 

VI. -The Payment of Kevenue. As- 
signment of Kevenue. 

Vll.— The English Kevenue System 
op to the Permanent Sett'.e- 
mout. 


Vlll.— The Decennial and Permsneal 
Settlement. 

IX.— Cimneos in the Position of the 
Zemindar, Intermediate 
Tenure-holder, and Kyot. 

X. — Kolaiive Kighisof Zemindars^ 
Holders of Uiuler-Tonurcs. 

XI. — Tlte Pinnee Talook. Remedies 
for Recovery of Revenue, 

XII.— Remedies for the Recovery of 
Kent, Laklieraj and Service 
Tenures, 
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Tlir Demy , loth, UtUred. Us. 6. 

THE HISTORY AND CONSTITUTION OF THE COURTS 

AND 


LE&ISLiTlYE AUTHORITIES IH lUDU. 

By HERBERT COWELL, Esq. 


I. Early History— The Grant 

of the Gewani. 

II. Early History— The Rego. 
latiugr Act. 

III. Early History— The Set- 
tlement of 1781. 

fV Sc V. The Legislative Council. 

VI. Later History— The Presi- 
dency Town System. 


VII. Later History— The Pro- 

VIII. Ihe Provincial Criminal 
Courts. 

IX. Privy Council. 

X. The Superior Courts. 

ytJ' Civil Courts. 

XII. The Inferior Criminal 

Courts and Police. 


THE TAGORE LAW LECTU RES, 1870 and 1871. 
Ml.Svo. cl. Parti, 1870, i?«. 12; Part II, 1871 Ps 8 

THE HINDU LAW: 

B«.ng . Ti',.ll.a ou the La.v .dmim.tei.d eielesiveij to Hindi,. 

by tlie British Courts in India. 

By HERBERT COWELL, Esq. 

THE TAGORE LAw TecTU RE^ 1873 ap7T^ 

Ifoyal 8vo, cloth, lettered. Vol. II only available, Rs 9 

MAHOMED AN LAW : 

BEING A DIGEST OF THE LAWS APPLICABLE PKINCWALLY 

TO THE SUNNIS OP INDIA. 

Br Baboo SHAMA CHURN SIRCAR 

CONTENTS. 

Succession. 

Impediments to Succession. 
On Computation of Shares. 
On Permanent Marriage 
Dower, &c. 

Temporary Marriage. 

On Divorce. 

On Khula, Sec, 

On the Revocation of 
Divorce, See. 

On Snfa, or Pre-emption, 

On Wakf, or Appropriation. 


I. On Gifts. 

II. On Waaayah, or Wills. 

III. Ou Executor, his Powers, Ac. 

IV. On Wakf, or Appropriation. 

V. On the Wakf, or Appro- 
priation of Masjids, Sec. 
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VII. On Inheritance. 

VIII. General and Special Rules 
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Fourth Edition. EntireJij Re-written. cloth. 

INDIAN CASE-LAW ON TORTS. 

By R. D. ALEXANDER. 

Fourth Edition, Revised and Enlarged. 

In the press. 


Deintj cloth. Rs. 8 . 

POSSESSION IN THE CIVIL LAW 

ABRIDGED FROM THE TREATISE OF YON SAVIGNY. 

To which is added the Text of the Title on Possession 

from the Digest, with Notes. 

COMrU.ED BY 

J. KELLEIIER,, Esq., Beinjal Civil Service. 


Deunj 8r<*, cloth. Rs. 8. 





KELLEHER, Esq., Bengal Civil Service. 


la Royal clothe gilt. JU. 10. 

MORTGAGE IN THE CIVIL LAW. 

Bcinj; mi Outline of the Principles of the Law of Security, 
followed by tlie text of tlie Diirest of Justinian, 

with Tr*tn$la(ion and Sates. 

and a Translation of the Corresponding Titles from the 

Italian Code. 


By J. KELLEHER, B.C.S., Author of Possession in the Civil Law.*’ 


Bciiiy 8ro, cloth (1871). lis. 10. 

THE 

LAW OF DIYOKCE IX INDIA : 

in; I NO 

The Indian Divorce Act with Notes of Decided Cases on 'all branches 
of tho Law relatin'; to Matrimonial Suits applicable to Iiulia and with 
Forms of Ploadinj;. 

By C. C. MACRAE, B.A., 

BamsUr-aPlmc. 
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'ihick 8(V. m, 10. 

the practice 

OP THK 

PRESIDENOy COURT OE SMALL CAUSES OE CALCUTTA, 

UNDER THE 

PRESIDENCY SMALL CAUSE COURTS’ ACT (XY 01' 1882) 

WITH NOTES AND APPENDIX. ' 

By R. S. T. AIacEWExV, Esq., 

Of Lincoln'. Inn DanrMer-at.Law, late one of the Jnlye. o) the Presi. 
of Small Cauttes of Calcutta. 


Royal cloth, lU, 3-8 j Interleaved, lis. 4 ; Povtaye, 4 ' 

AN 


ans. 


I NCOM E-TAX MANUAL- 

BEING ACT II OF 1 886. 

WITH KOTHS, 

By W. H. grim ley, B.A., C.S., 

CoinmUiioner of Income~Ta:c, Bengal. 


Crown 8i’D, cloth, lis, 2. 

THE 

INLAND EMIGRATION ACT 

AS AMENDED BY ACT VII OF 1893. ^ 

* Act XIII of 1859, Breaches of Contract bv 

Artificers-Aot I of 1889, B.C., Sanitation of Emigrauts-Sam 
Land and Revenue Regulation, 1886. Assam 


8fr7, cloth. Bs. 12. ~ 

THE 

LAW OF INDIAN RAILWAYS 

AND COMMON CARRIERS : 

^ C^^JENTART upon the INDIAN RAILWAY ACT OP t«7q 
THE CARRIERS’ ACT OF 186.5, AND THE ACT KNOWN 
AS LORD CAMPBELL’S ACT (XIII OF I 860 ), 

Topther with such Sections and Quotations from the Merchant Shinnin^- 
Act, the Contract Act, the Railway Act, and Canal Traffic Act ^(^ivn 
Procedure Code, Court-Fees’ Act, and the Statute of Limitatiou^as' anDlv 

to Carriers by Land and Water. 

By W. G. MAGPHERSON, Esq. 
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Vol II. From 1885 to 1893. Royal 8i-o. Re. 7-8. 


INDIAN Cl 


DICES 


CONTAINING ALL THE IMFORTANT CRIMINAL RULINGS OF THE VARIOU8 

HIGH COURTS IN INDIA, 

Together with many English Cases which bear on the Criminal Law as 
administered in India. 

WITH A GENERAL INDEX. 

By J. T. HUME, Solicitor, High Court. 

A, f€W copies of 1 olufHC ly pi^icc lis. 7j iirc aiculdblc* 


In Demy Sco. Second Edilion. Clothy gilt. Rs. 7«8. 

A MANUAL OF THE INDIAN ARMS ACT 


(ACT XI 02P 1878). 

With Notes and Rules and Orders of the Imperial and Local 
Governments oii the subject. 

By W. HAWKINS, Esq. 


T/tird Edition in prvf>a/‘ation. 

MEDICAL JURISPRUDENCE FDR INDIA. 

By I. B. LYON, f.c.s., f.i.c., 

Bri‘»a(le-Sargeon, Boinlmv Medicol Service ; Chemical Analyst 
to (iovernmeut ; Professor of Chemistry and Medical 
Jurisprudence, Grant Medical College, Bombay. 

Revised as to the Legal Matter 


By J. I). INVEBAUITY, Esq., 

Barrister^U-Law, 

“To all those who are engaged in the administration of the 
law — to magistrates, lawyers, medical men, and police, ivs well 

as to students — the book will be found quite invaluable In 

the arrangement of the matter, Hr. Lvon has left nothing to be 

o * * c* 

desired in the eiVort to render the book valuable for I'efei'ence. 
The work is a monument of industry and I'csearch, is marked by 
great lucidity of exposition, and deserves, on every ground, to 
take rank us a standard production of its class .” — Home Xetes, 
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y^orks by F. R. STANLEY COLLIER, B.C.S. 

Third Edition, Crown Svo, cloth, ffiU. Its. 6. 

THE BENGAL 

LOCAL SELF-GOVERNMENT HANDBOOK, 

BEING B.C. ACT III OF 1885 

AND 

THE GENERAL RULES FRAMED THEREUNDER. 

With Critical and Explanatory Notes, Hints regarding Procedure, 
and References to the Leading Cases on the Law relating to Local 
Authorities. To which is added an Appendix containing the 
principal Acts referred to, &c., &c. ; and a full Index 

By F. R. STANLEY COLLIER, B.C.S., 

Editor of the “ Bengal Municipal Manual^ 

CONTENTS. 

Bengal Local SelLGovernment Act, 1886. 

Rules made by the Lieutenant-Governor uuder the Act 
Revised Dispensary Manual. Model Rules of Business 
The Bengal Ferries Act (B.C. Act I of 1886). 

The Bengal Vaccination Act (V of 1880) and Rules. 

The Cattle-Trespass Act, 187 1 , as amended. 

The Local Authorities Loan Act, 1879, and Rules, 
ahe Bengal Tramways Act, 1883. 


Ei/th Edition {Revised to 1897). In the Press, 

Crown 8ro, cloth, gilt, Bs, 6. 

THE BENGAL MUNICIPAL MANUAL, 

AND 


Other Laws relatiug to Municipalities in -Bengal, with the 
Rules aud Circulars issued by the Local Government, and a 

Commentary. 

By F. R. STANLEY COLLIER, B.C.S. 


CONTENTS. 


1 . 

2 . 
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The Bengal Municipal Act, B.C., 
Act HI of 1884. 

Revised Rules for the Election of : 

Municipal Commis.sioners. | 

Rules for the Preparation of the ' 
Annual Administration Report. | 
Account Rules issued under s. 82. 
Model Rules for the conduct of 
business at Meetings. 

Model Pension and Leave Roles. 

The Municipal Taxation Act, 
No. XI of 1881. 





11 . 

12 . 

13. 

14 


me oacKney uarnage Act, B. C 
No. V of 1866. 


An Act for Recistering Births and 
Deaths, B.C., No. IV of 1873. 

The Slaughter-House Act, B.C. 

The Cattle-Trespass Act, 

The Local Authorities Loan Act. 


Local Authorities Loan Rules. 
Index. 
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REVENUE AND COLLECTORATE LAW. 


BY 

H. A. D. PHILLIPS, Esq., B.C.S. 


contents. 

Alluvion iiiui Diluvifin ; Ueji. XI. [ Opium : Ueg. XX, 1817, aec. 2U, 
1825 ; Act IX. 1817 ; Act XXXI, Act I. 1878. 

1858: Act IV (UC.). 1888. I Partition: Act YIII (B.C.), 1876. 

Certificate: Act XXVII. 1860. Public Domamls Uecovery : Ueg, 

CesRCfl, Road aud Public Worka : III. 17y:i; Act YII (B.O.), 1868, 

Act IX (II. C.). 1880, as amended. ns amended by Act II (B.C.), 

Collectors. Assistant Collectors, i.V:c. ; ; 1871; Act YII (B.O.), 1880; 

Ilc^. II. 1705; Ilejj. XII. 1806; Act XIY, 1882. 

Reir. IV. 1821 : lleir. VII, 1828; Putni Sales: Ue". VIII. 1819; 


UcfT. V, 1827 ; Act XX, 1818. 
Draina'jc : Act VI (B.O.). 1880. 
Embankments : Act II (B.C.), 1882. 
Evidence : Act I. 1872. 

Excise: Act VII (B.C.). 1878. as : 
amended by Act IV (B.C.), 1881, 
and Act I (B.O.). 1883. 
LakhirajOrantsandServiceTonures: 

Re^^ XIX. 1793; Ucor. XXXVII. 
1793: Uegr II. 1819; Regs. XIII 
and XIV. 182.5. i 

Eaiui Acquisition : Act X, 1870. 

Land Registration : Reg. VIII. I8l)0. i 
sec. 19 : Act VII (B.C.). 1876. as | 
amended by Act V (Iklk). 1878. 
Legal Practitioners: ActXVI II. 1879. 
License Tax : Act II (11.0.), 1880. 
Limitation: Act XV. 1877. I 

WITH NUMKKOUS 

RULINGS AND 


Reg. I. 1820 ; Act VIII, 1866. 
Registration : Act III. 1877. 
Revenue Sales : Act XI. 1859 ; Act 
Xn. 1841 ; Act III (B.C.), 1862. 
Salt: Act VII (B.t;.). 1864. as 
amended by Act I (B.C.), 1873 ; 
Act XII. 1882. 

Settlement; Reg. VIII, 1793 ; 
Reg. VIl. 1822 ; Reg. IX, 1825; 
Reg. IV, 1828; Reg. IX, 1833; 
Act VIU (R.C.). 1879. 

Stamps : Act I, 1879. 

Survey : Act V (B.C.), 1875. 

Wards; Act IX (B.C.), 1879. as 
amended by Act III (B.C.). 1881 ; 
Act XXXV. 1858 (Lunatics); 
Act XL, 1858 (Minors). 

AND IMPOUTANT 

ANNOTATIONS. 


Jioyal Sro, aeiced. Heduced to I\s, 4. 

.A. SJBLEGTIOlSr 

FROM THE 

REGULATIONS OF THE BENGAL CODE, 

Intended cbiolly for tbe use of Candidates for appointment.s in the 

Judicial and Revenue Dej-Kirtmeut. 

CONTENTS. 

RegAdutions: 1703-1, II, Will, X, XIV, XIX, XXXVII, XXXVllI, XLIV, 
XLVin, L. 1794-111. 1795- 1,11,1.1. 1798-1, 179t>— VII. VIU, 

X. 1801-1. 1808 -XXV, XXVII. 1S04-V, X. ISOd-XVll. 1807— VIL 

1808-lV. ISH-XIX. 18U-V, XXII, XX. 1818-111. 1819-1, It, VI, 
VI ll. 1820-1. 1822-Vl, VIL 1824-IX. 1825-X, XI, XX. iS28-IIL 

YIL 1833-lX. * 
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In Two VoUnnes, Demy Sro, cloth. Jls. 12. 


COMPARATIVE CRIMINAL JURISPRUDENCE ; 

Showing tb, L„ Prooedm, ,i,d Caje.l,™ „f M.„ Countrie,! 
arranged under the corresponding sections of the Indian Codes. 

By H. a. D. PHILLIPS, B.C.S. 

Vol. I. Crimes and Punishments, 

„ II.— Procedure & Police, 


PHILLIPS’ CRIMINAL MANUAL. 

Second Edition, Enlarged. Thick Crown Sro. Es. 10. 



OP 


INDIAN CRIMINAL LAW; 

Fulij Aniiolaled, .ad oonlaliiingall applicable E„li„ge „f ,i, Hi„b 

S'T "P •« i»«. .S 

ircnlai Orders and Government Notifications. 

By H. a. D. PHILLIPS, B.C.S. 

CONTENTS. 

Indian Pknal Codk (Act XLV of 1860). 

CoDK OP Criminal PitocKDinm (Act X of 1882 ) 


Evidence Act (I of 1872). 

^7ySV?!‘ Judicial Officers Act 
(XVIII of 1850). 

State Prisoners’ Act (XXXIV of 
liiSO). 

Penal Servitude Act (XXIV of 1855). 
State Offences Act (XI of J857). 

State Prisoners’ Act (III of 1858), 
Police Act (V of 1861). 

Whipping Act (VI of 1864). 

Post Office Act (XIV of 1866). 

General Clauses Act (1 of 1868). 

Prisoners’ Testimony Act (XV of 
1 869^« 

Rattle-Trespass Act (I of 1871). 


Prisoners’ Act (V of 1871). 

Criminal Tribes Act (XXVII of 
1871). 

Indian Oaths Act (X of 1873), 
European Vagrancy Act (IX of 1874) 
i»eforinatories Act (V of 1876) ** 

Arins Act (XI of 1878). 

Railways Act (IV of 1879). 

(XVIII of 

lo/ 

Act (XIJI of 

i o/ y). 

Telegraph Act (XllI of I«65). 
fJoD Acts^’ Piegistra- 
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Rented Edition Fcap. 8ro. Rt. 4. 

THEE FOOKIBT 

PENAL, CRIMINAL PROCEDURE 

AND 

POLICE CODES, 

ALSO 

THE WHIPPING ACT, AND THE RAILWAY SERVANTS’ ACT: 

BEING 

Acts XLV of 1860 (with Amendments), X of 1882, V of 1861, 

VI of 1864, XXXI of 1867, and X of 1886. 

WITH A OEXERAL INDEX, 


.Vrw Edition (1891). IBmc, cloth. R$, 4. 

THE FOOKIET 

CODE OF CIVIL LAW, 

CONTAINING 

The Civil Procedure Code (Act XIV of 1882). 

The Court-Fees’ Act (VII of 1870). 

The Evidence Act (I of 1872). 

The Specific Relief Act (I of 1877). 

The Limitation Act (XV of 1877). 

The Stamp Act (I of 1879). 

WITH A QENEKAL INDEX. 

Ilodiiced to Us. 7. 

THE 

CODE OF CIVIL PROCEDURE 

(ACT X OF 1877), 

WITH NOTES APPENDIX, 

By Hon’blb L. P, DELVES BROUGHTON. 

WITH 

A Supplement containing the amended Sections in Act XII of 1879, 

and Act XIV of 188?. 
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THE RULES AND ORDERS 

OP THE 

HIGH COURT OF JUDICATURE AT FORT WILLIAM IN 
BENGAL, IN ITS SEVERAL JURISDICTIONS, 

Including such of the Rules of the late Supreme and Sudder 
Courts as are still in force, and Forms, with an Abstract of the 
Charter, 14 Geo III, the Charter Act and Charter of the High 
.-ourt, the last Vice-Admiralty Commission, <!S:c. 

WITH NOTES. 

By R. BELCHAMBERS, 

Begiitrar, etc., of the High Court in its Original Jurisdiction. 


8ro, sexoed. Its. 4. 

DECLARATORY DECREES: 


BEING 


AN EXTENDED COMMENTARY ON SECTION XV, CODE OF CIVIL 

PROCEDURE, 1877. 

By L. P. delves BROUGHTON, 

Harristex’-at-Law. 


Royal 8 v 0 , cloth, lettered. Rg. 12. 

AN INTRODUCTION TO THE 

DUTIES OF MAGISTRATES AND JUSTICES OF THE 

PEACE IN INDIA. 

By Sir P. BENSON MAXWELL, Kt. 

SPECIALLY EDITED FOB INDIA, 

By the Hon’ble L. P. DELVES BROUGHTON, 

Rarrister^at-Laiv. 


Second Edition. \ 8 mo, cloth. Ms. 2. 


OP 

MEDICAL AND MEDICO-LEGAL TERMS 

INCLUDING 

THOSE MOST FREQUENTLY MET WITH IN THE COURTS. 

COMPILED BY 

R. F. HUTCHINSON, M.D., 

Suryeon-Major^ Bengal Army, 
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KRITFHFII— Mortgag-e in the Civil Law; being an Outline 
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mithor of " Possession in the Civil Law. " Royal Hvo, Us. 10. 

KELT.F.llFll.— Possession in the 
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Li y'e.wr.«/e» from the with Notes. Coinniled by J. IvhLLt.HKl!, Fsq., 

Bengal Civil Service. Demy 8vo, cloth. Rs. 8. 

KFl.i.F.liKi;.— Princinles of Specific Performance and 
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the Chief Court of Pun, ah, the Court of the JodicniK oinmissioi.ei- of the 
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A. Mhua, Esq.. Barrisler-at-Law, Fourth Edition. Royal bvo, cloth. 

Rs- . . . „ . 

Ml'i'liA. — The Hindu Law of Inheritance, Partition, Stn- 
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liar.-at-Law. 'liiird RHtion. Demy* Svo. cloth. Us. 10. l.l>;'.> 
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aSvuoosisof the Law. Procoauro. ami Case Law of other Countries Ar* 
vaimed. ns far as oossihle. umler the eorrespomuii^ Seetious of the Imiuiu 

iWs. ' By 11. A. b. Pilu.i.U's. B.C.S. 2 vois. 8vo, cloth. Us. 12. 
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RIVAZ.— The Indian Limitation Act (ActXV of 1877), 

as amended to date. With Notes. By the Hou'ble H. T. Rivaz, Bar.--*^ 
Law, Judge of the High Court of the Punjab. Fourth Edition. Koval 
8vo, cloth. Rs. 10. 


ROY.— The Law of Rent and Revenue of Bengal ; the 

BeugalTenaucy Act. Pului Laws and other Revenue Acts, with Notes. 
Annotations, Judicial Rulings and Kules of the Local Government. High 
Court, and the Bjard of Revenue. By Kedar Nath Roy. Third E^i- 
tiou, Revised, Re-written aud much Eularged. 8vo, cloth. 

RUMSEV. — A1 Sirajiyah: or the Mahommedau Law of Inheritance. 

Reprinted from the Translation of Sir William Jones. With Notes aud 
Appendix. By Almauic Rumsev. Second Edition, Revised with additions. 
Crown 8vo. Rs. 4-b. 


SIROMANL— A Commentary on Hindu Law of Inheri- 
tance. Succession, Partition, Adoption, Marriage, Stridhau. and Testament- 
ary Disposition. By Pundit Jogendko Nath Smakta Siromam, M.A., 
B.L. Second Edition. 8vo, cloth. Rs. 16. 

STEPHEN.— The Principles of Judicial Evidence. An 

Intro*luction to the Indian Evidence Act, 1872. By Sir James Fitz-James 
Stephen. Crown 8vo, cloth. Rs. 3. 

SUTHERLAND. — Digest of Indian Law Reports. A Compen- 
dium of the Rulings of the several High Courts iu ludia and of the Privy 
Council from 1800 to June 1896. (Being Vol. Ill of Mr. Sutlierland’s 
Digest.) By D. SUTHERLAND, Bar.-at*Law Super-roj'al 8vo, cloth. 
Us. 1(5. 


SWINHOE. — The Case-Noted Penal Code. By C. SWINHOE, 

Bar.-at-Law. The aim of this work is to give under each Section the 
references to the cases decided under it. With, in many cases, a resume 
of the arguments and decisions. Crown 8vo. cloth. Rs. 7. 

TOYNBEE.— A Ohaukidari Manual: being Act IV, B.C, of 

1870, as amended by Acts I, B.C. of 1871, 1886 and 1802. With Notes, Rules, 
Government Orders, and Inspection Notes, &c. By G. Toynbee, I.C.S. Third 
Edition. Crown 8vo, cloth. Re. 1*8. 

I’REVELYAN. — The Law Relating to Minors as adminis- 
tered in the Provinces subject to the High Courts of British India, together 
with the Practice of the Courts of Wards in Bengal. Madr.'is, and the 
North-Western Provinces. By Ernest John Trevelyan, Barrister-at-Law. 
Royal 8 VO, cloth. Us. 16. 


WHISH.--A District Office in Northern India. With some 

suggestions on administration. By C. W. Whish, C. S., author of ’• Reform 
and Progress in India.” 8vo, cloth. Rs. 4. [1892 


WILSON.— A Digest of Anglo-Muliammadaii Law : setting 

forth in the form of a Code, with full references to ancient and modern 
authorities, the Special Rules now applicable to Muhammadans as such 
by the Civil Courts in British India. By Sir Roland Knyvet Wilson, 
Bart. Demy 8vo, cloth. Rs. 16. 


WILSON.— Introduction to the Study of Anglo-Mahom- 

medan Law. By Sir Roland Knyvet WilsoxN, Bart., B.A., L.M.M., late 
Reader in Indian Law to the University of Cambridge, author of “ Modern 
English Law.” 8vo, cloth gilt; Us. 6. 

WOODMAN.— A Digest Of the Indian Law Reports and of 

the Reports of the cases heard in Appeal by the Privy Council. Edited by 

J. Y. Woodman. Vol. VI, 1887 to 1889. Super.royal 8vo, cloth. Rs 12 
Vol. VII, 1890 to 1893. Super-royal 8vo, cloth. Ra. 16. Vol. VIII. 1894 
to 1897. Rs. 16. 


